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PREFACE TO THE SEVENTH EDITION 


Over the last four years there have been an unusual number of cases in 
which the decisions or the dicta required scrutiny if not dissection. Con¬ 
spicuous among them are the judgments of the House of Lords in three 
cases, not because they introduce novel doctrine but because-they provoke 
the painful process of thinking anew upon old ideas: in the Suisse Atlantique 
case the problem of fundamental obligation; in the Esso Petroleum case the 
widening ambit of r«traint of trade; andin TAe Heron lithe recurrent theme 
of remoteness of damage. In much the same way the passing of the 
Misrepresentation Act in 1967 raises, in its few sections, many implications 
which aw’ait examination in the courts and which may prove to have far- 
reaching effects. 

All authors who have to prepare fresh editions of their books know only 
too well the perennial difficulty of discussing legislation passed or cases 
decided almost at the last moment. The year 1968 saw a flux of statutes on 
the borderland of law and of social and economic policy or dogma, which 
could not be ignored even if their relation to contract was incidental rather 
than direct. Of these statutes some are now in force; others arc to come 
into operation by executive order. There are also Bills, such as the Family 
Law Reform Bill, forerunners of legislation conceived but not yet bom, 
which must at least be noted. Of the statutes in force an example is the 
Restrictive Trade Practices Act, 1968. Not without misgiving we decided 
that something should be said about it; and we owe a heavy debt of 
gratitude to Mr. W. A. N. Alstcad, M.A., of the Middle Temple, Barrister- 
at-Law, who has directed our faltering and reluctant feet through the 
labyrinth. The parallel problem of dealing with cases recently decided and 
still under appeal is illustrated, in the context of mistake, by GalUe v. Lee. 
We ventured, when preparing the text of the present edition, to criticise 
the decision in the court of first instance. While we were reading the 
proofs an appeal from the decision was heard in the Court of Appeal. 
After the proofs of the text had been passed for press the Court of Appeal 
gave judgment, reversing the decision.^ 

To many friends and colleagues we are under obligation, and we hope 
that we shall not be thought ungracious if we offer our thanks only to a few 
by name: to Mr. M. P. Furmston, MJV., B.C.L., Barrister-at-Law and 
Fellow of Lincoln College, Oxford; to the Hon. F. Ronald Davies, M.A., 
Barrister-at-Law and lecturer in the University of Manchester; to Mr. E. 
Roydhouse, LL.B., Barrister-at-Law, and to Professor D. A. Soberman, 


For Callte v Lee see infra, pp. 22S and 230. 




PREFACE TO THE FIRST EDITION 


Paley, in the preface to his once celebrated Principles of Moral and 
Political Philosophy, remarks that " when a writer offers a book to the 
public upon a subject on which the public are already in possession of 
many others, he is bound by a kind of literary justice to inform his readers, 
distinctly and specifically, what it is he professes to supply and what he 
expects to improve.” If we are to obey the first of these injunctions, we 
must say boldly that we profess to examine the principles underlying the 
English law of Contract, to indicate the difficulties which surround their 
application, to illustrate them from the accidents of litigation and the 
practices of life, and, where such a course seems profitable, to justify or 
excuse their vagaries by a reference to their history. To answer the 
second and more invidious injunction, we hasten to disown with Paley 
” any propensity to depreciate the labours of our predecessors, much less 
to invite a comparison between the merits of their performances and our 
own ”: but we suggest that, even on so welUtrodden a road, there is 
room for a new guide. Anson on Contract, for example, has directed the 
steps, not only of the present authors, but of generations of pupils. But 
the very success which has demanded the publication of eighteen editions 
has in some measure impaired its utility, and a mode of treatment, apposite 
sixty years ago, may be thought out of focus with present needs. Pollock 
on Contract, on the other hand, while it retains through successive editions 
the inimitable imprint of its distinguished author, does not profess to be 
comprehensive, and for this reason cannot be offered without support to 
the student. 

Whether we have made out a case for a new book on Contract, still 
less whether we have succeeded in supplying it, is not for us to say. 
Once more to quote Paley, “ of the execution the reader must judge ; 
but this was the design.” But we must be allowed one word of apology. 
The preparation of our book has been unduly protracted by the alarms 
and excursions of the last six years. Set aside in the early stages of the 
war, it was later resumed and had then to be largely rewritten. We are 
conscious that it has suffered in the process and that signs of over-writing 
may be apparent. Unexpected delays have aggravated the difficulty, 
always anxious, of absorbing current developments in Parliament and in 
the Courts, in the business world and in professional literature, and have 
accentuated the feeling, ever present to authors of text-books, that they 
may pursue, but can never overtake, the fleeting vision of the law. We 
may only hope that we have set an established subject in a new perspective, 
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HISTORICAL INTRODUCTION^ 

(A) BEFORE THE EVOLUTION OF ASSUMPSIT 

For a hundred years after the Conquest the King’s officers 
were preoccupied with the t%vin problems of keeping the peace and 
of defining and sanctioning the system of land tenure upon which 
society depended. It is not surprising that they should have 
sho^vn little interest in the incidents of contract which, for the 
most part, were left to the local courts and to the church courts. 
Glanvill, indeed, writing late in the reign of Henry II, offered 
some discussion of Sale and Loan, but he concluded with the 
general statement that the royal judges did not normally concern 
themselves with “ private agreements.”* In the course of the 
thirteenth century, however, a number of writs were developed, 
governing transartions which modem lawyers would classify as 
contractual or quasi-contractual. Of these writs the most 
important were Debt, Covenant and Account. 

Glanvill himself knew Debt, but as part of a composite writ, 
which may be termed Debt-Detinue and which availed both for 
claims of money and for the recovery of a specific chattel or its 
value. It was drafted on the model of the Prsecipe in Capite, a 
species of the great Writ of Right which was the remedy used by 
a plaintiff who laid claim to a freehold estate and which formed 
the pattern of so many of the earlier writs. By the reign of 
Edward I this composite writ had been separated into its com¬ 
ponent parts Henceforth Detinue lay to recover a specific 
chattel or its value and Debt to recover a precise sum of money. 
In Detinue the writ ran as follows:— 

Rex viceeomiti salutem. Pradpe X. tjuodjuste et sine dilatione reddat 
A. catalla ad valentiam centum hbrarum qua ei injuste detinet ut 
dicit . . . 

In Debt it ran :— 

Rex viceeomiti salutem. Pradpe X. quod juste et sine dilatione 
reddat A. centum libras quas d debet et injtiste detinet ut didt. . , . 

Debt was a popular and important writ throughout the 
Middle Ages, and it was used to enforce a variety of claims. 
These claims were grouped by the later medisval lawyers into 
three classes: Debt on the Record, Debt on an Obligation and 
Debt on a Contract.* The typical example of Debt on the Record 
was an action on a judgment debt, that is to say, to compel the 
defendant to carry out the order of a court as entered upon Its 


• Bibliographical Noth: The literature oa the history of contract is 
exteosive For general purposes the »^er may be referred to Holdsworth, 


* GUnvil], *. t. 2. 3. 12. 13. 14 15,18 

* See i4n<m. (1410), Y. B. ii Hy. IV. fo 75, pi. 16. 
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records; but analogous actions lay to recover penalties imposed 
by statutes or bye>laws and to collect customary dues. In all 
such cases the defendant was bound by the external authority 
of the law, and they serve at least to show the extent to which 
the mediaeval writ of Debt transcended the modem idea of agree- 
jnent In Debt on an Obligation the defendant was liable 
according to the terms of a written instrument to which his seal 
was attached. If this formality could be proved, he was absolutely 
bound, and it was irrelevant that he might have received no 
return for hb promise. ** The obligation,” it was said in 1385, 
” is a contract in itself.”^ Just as Debt on the Record has left as 
its legacy to the modern law the unfortunate phrase “Contract of 
Record," so Debt on an Obligation has bequeathed the scarcely 
more happy term '* Contract under Seal.”* 

The most fruitful of the three categories was that of Debt on a 
Contract. A plaintiff might thus claim the return of money leht, 
the price of goods sold and delivered or of services rendered, or 
the payment of rent reserved on a lease. But, whatever the 
subject-matter of the claim, one feature was common to all the 
cases. The plaintiff must have conferred upon the defendant a 
benefit in return for which the money was due. In 1338 the 
phrase Quid pro Quo was used to indicate this necessary 
correspondence between benefit and duty. 

The plaintiff had been appointed by the defendant to act as Iw 
attorney for ten years at a fee of ao shillings a year. ^ The plamos 
. SO acted, but the payment was in arrear and he sued in Debt. The 

defendant argued that he was not liable because the money had not 
been granted by deed. The plea was reiected. Had nothing been 
done by the plaintiff to implement the bargain, no money could have 
been recovered. But the plaintiff bad acted and had thus conferred 
a benefit upon the defendant. 

In the words of Sharshulle, J., 

“ If one were to count simply of a grant of a debt, he woiUd not 
be received without a specialty. But here you have his service for 
his allowance, of which knowledge may be' had, and you have gvtd 
pro quo.’’* 

To this general requirement of Quid pro Quo one exception 
was admitted in the fifteenth century. The seller of goods 
might sue in Debt to recover the agreed price even before the 
goods had been delivered to the buyer, and the buyer, for his 
part, could bring Detinue for the goods even before he had 
paid the price: readiness to fulfil their reciprocal duties was 
sufficient. In 1458 it was said by Chief Justice Fortescue*:— 

" If 1 buy a horse of you, the property is straightway in me, and 
for this you shall have a writ of Debt for the money, and I shall have 
Detinue for the horse 00 this bargain.'* 

His language, however, betrays the gulf between the medieval 
and the modem mind. Both parties to the bargai n had, as a 

» Anon. (1385). 8 Rich II. BeUewe. in. ^ , 

* For " contract under see tn/ra, p. 19 " The term ' contra« 01 

record * is appbed to judgments and recognlaances which are enroUw^io 



*An«n (1338). Y B 11 ft xa Ed III (R. 8)586. 
* Anvti itdsS), Y. B. 37 Hy VI, g. t8 
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Limitations of Debt. 

practical necessity, to be protected, and the only available remedies 
were Debt and Detinue. Detinue would lie only if the buyer 
could be regarded, even before delivery, as in some measure the 
owner of the goods, and the property was therefore '* deemed to 
pass ” as the automatic effect of the bargain. Reciprocity 
demanded that Debt should be placed at the disposal of the 
seller, and, if it is too fanciful to conceive a mystical transference 
of the property in the price, it is at least clear that the common 
lawyers, driven reluctantly to offer a technical justification for 
the invention of pure convenience, thought in terms of property 
rather than of promise. With this solitary if important exception, 
the general rule remained that Debt lay to enforce not promises 
but duties generated by the receipt of a benefit. The contracts 
within its scope, to use the language of the Roman law, were not 
consensual but real, and the binding character of mutual promises 
was not, as a principle, accepted. 

The writ, moreover, was subject to certain technical limita- Technical 
tions. When the plaintiff sued in Debt on a Contract, the 
defendant could avoid an examination of the merits by recourse * 
to the archaic method of trial known as Wager of Law*; and, 
where this process was open to a debtor, the corollary was drawn 
that no action was permitted, after his death, against his personal 
representatives, who could scarcely wage another man's law. In 
Debt on an Obligation it was the defendant who found himself at 
a disadvantage. The action was stricH juris: as soon as the 
plaintiff produced a deed to which the defendant's seal was 
attached, it was idle for the defendant to plead that he had been 
defrauded by the plaintiff,* or even that he had already discharged 
his obligation. It in fact he had done so, he must obtain a release 
by deed: what was done by deed could be undone only by deed. 

The one defence always allowed was a plea that the sed attached 
to the instrument was not that of the defendant at all, so that the 
deed could not be called his— non est fa£tum\ and the scope of 
the plea was extended in the fifteenth century so as to enable an 
illiterate defendant to deny the correspondence of the terms set 
out in the deed with their tenor as rehearsed to him by the drafts¬ 
man.* Finally, whether the plaintifT sued in Debt on a Contract 
or in Debt on an Obligation, he must allege and prove a precise 
sum due to him from the defendant. If none had been 
determined in advance, the writ would not lie. 

The Writ of Covenant was a modified version of the old Writ of 
Praecipe. Covenant 

Rex vieeeomti talutem. Praeipe X, quod jtiste tX sine dilaUone 
teneat A . eonventionem faetam inter ipsum A, ei X, de uno mesuagio . . . 

It emerged about laoo and by the end of Henry Ill’s reign was 
in frequent use. The Statute of Wales in 1284 speaks in glowing 
terms of its aptitude and of the infinite variety of covenants which 
humanity might devise and the writ protect.* This was doubtless 
the language of aspiration rather than of fact, and the majority of 

‘ For Wager of Law see Maitland. Forms of Action, pp. 15-16. 

* This ngid rule remained m the common law as late as 1861. See Byles, 

' ■■ ■ ■ > aj For the later 


. pp. 261-2. 
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cases, in which, in this period, its use is recorded, were concerned 
with land, and especially with the relations between lessor and 
lessee. But its very existence was significant. The King’s 
Courts recognized, through its medium, the principle that an 
agreement—eonoen/ro—deserved, as such, to be protected. It 
might well have seemed destined to embrace a comprehensive 
doctrine of contract based upon the sanctity of a promise. 
Unfortunately its wider potentialiuV were frustrated by the 
rule, established by the reign of Edward III, that the writ could 
not be used unless the promise upon which the plaintiff relied WM 
contained in a document under the defendant’s seal. This 
limitation, the reasons for which are not wholly clear,^ vm 
c * " ‘ ' * * • * ' missed the opportunity 

c .... -medy in contract. One 

{ ^ ^ • e observed. Even if the 

plaintiff could produce a document under seal, he must use 
Debt, not Covenant, when the defendant’s undertaking was to 
pay him a definite sum of money. Covenant lay, therefore, to 
recover what would now be described as “ unliquidated damages 
for failure to perform some act. 

Wnt of The Writ of Account, like the Writ of Covenant, was established 

Account. common law in the ^ly years of the thirteenth century 

and was similarly framed upon the model of the Prsedpe m 
Capite. 

Rex vxeecomitx talutem. Praeipe AT. ffuorf jtate et pnr dthttofU 
reddat rationabilem eompotwn tuum de te^npo*e 9uo bollifut suut. 
.against a guardian 

• ' .V :• I* •. ;;. •: . ’ ‘'wardship, against a 

. : ' • ’ • . jpointed to receive 

money on his principal’s behalf. The last was the most compre¬ 
hensive of the classes and was especially valuable in cases of 
partnership.* All three, moreover, were .extended in later ya®Jl 
by a process of construction. Thus it was ruled that a plaintiff 
might bring Account to recover money which had been paid for a 
particular purpose which had not been fulfilled or which had 
been received “ to the plaintiff’s use.” In the words of 
Fitzherbert in 1534, 

" A man shall have a writ of account against one as bailiff ot 
receiver where he was not his bailiff or receiver. For if a man 
receive money for my use, I shall have an account against him a* 
receiver; or, if a man deliver money to one to deliver over to me. 
I shall have an account against him as my receiver."* 

At the end of the sixteenth century it was further extended so as 
to recover money paid by mistake.* 

Scope Account was thus a writ of great importance in the agricultural 

^Medure commercial life of medisval England. But, as its scope 

indicates, its contribution to the future law lay in the field of 
Quasi-Contract rather than in that of Contract. It must be 
observed, in particular, that the obligation to render an account 
was imposed upon a man by the law as a matter of status: no one 

* See Pollock and Maitland. Htstory of English Law, vol II, pp- 319-22®' 
Holdsworth, N. E, L. vol III, pp 417-19 

* See Introduction to Y. B. ao Ed. III. vol. 3 {R.S.) pp. *xa-x**vi. 

* Natura Btevsum, 116 Q. See Moldsworth. H. E L. vol III. p 4*7- 

* Uswtr V. Bartholomtw (1598), Cro Ebs. 614 




Inadequacy of Common Lazo. 7 

could bring himself within the range of the writ merely by agreeing 
to be bound. Its procedure, moreover, was dilatory and 
cumbrous. The court had first to determine whether the 
defendant was liable in principle to account, and, if this were the 
case, the parties were then sent before auditors who conducted a 
detailed examination, every item of which might be challenged. 
Even when this second stage was concluded, the proceedings 
were not necessarily at an end. The defendant might refuse or 
fail to pay the sum found to be due, and the plaintiff had then to 
bring a Writ of Debt for its recovery. 

The medieval common law was thus equipped to deal with 
a number of transactions which fall within the modem law of 
contract and quasi-contract. But there were serious gaps. The 
royal judges did not recognize an agreement to convey land, 
whether or not the purchase price had been paid, unless it was 
under seal. They would not sanction a claim to reasonable 
remuneration for goods delivered or services rendered in the 
absence of a fixed and predetermined sum. Above all, save in 
the exceptional, if important, case of the sale of goods, they 
offered no means of obtaining damages where neither party had 
as yet performed his part of the bargain. In technical language, 
they gave no sanction to executory contracts not under seal; and, 
un^ this omission was supplied, it was not possible to say that a 
general conception of contract had been received into Ae law. 
In a society where commerce was of ever increasing importance 
this defect was serious, and it is not surprising that litigants 
should have looked for redress outside the common law courts. 
The local Courts of the Boroughs and of the Fairs had long 
recognized the need to satisfy commercial interests, and they had 
enforced informal agreements while these were still outcasts from 
the King’s Courts. So it was said in 1413 that 

*' there are divers actions that a man can have within the City of 
London which he cannot have at the common law. such as an action 
of covenant without specialty."* 

But such local courts catered primarily for merchants, and in the 
fifteenth century other litigants, who found the common law too 
restricted for their needs, invoked the assistance of the Council 
and especially of its mainspring, the Chancellor. 

The employment of the Use to avoid the intricacies and 
restrictions of the land law had already familiarized litigants with 
the powers of the Chancellor, and throughout the fifteenth 
century a stream of petitions was directed to him on what were 
essentially matters of contract. He was adjured " for God’s love 
and in the way of charity ” to ” do what truth, good faith and 
conscience require,” and, both as an ecclesiastic familiar with the 
Canon Law and imbued with the Church’s condemnation of 
lasio fidei, and as a statesman mindful of the secular interests of 
the realm, he was not loath to comply. He provided remedies 
foreign to the common law, compelling the conveyance of land 
even where no deed could be produced, enforcing executory agree¬ 
ments, and awarding reasonable remuneration where no price 
had been fixed. He mitigated the rigours and repaired the defects 

*Anon (1413I. Y. B 14 Hy. IV. to. *6 "Specialty" ii a synonym for 
"deed.” 
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of the existing remedies, avoiding the archaic wager of law and 
applying the apt if uncomplimentary maxim Deus at procurator 
fatuorum to introduce equitable defences to the action of covenant.^ 
It is not too much to say that the Chancellor accepted the pre¬ 
sumption that an agreement, as such, should be enforced, provided 
only that it was seriously intended and that some good “ cause ” 
for the defendant’s promise could be shown. He derived this 
conception of “ cause ” from the Canon Law, where it embraced, 
not merely the promotion of financial interests, but the moral 
obligation engendered by the mere fact of pledging one’s faith. 

*• If the promise be good and with a cause, though no worldly 
profit shall grow thereby to him that maketh the promise, but only 
a spiritual profit, as in the case before rehearsed of a promise made 
to an University, to a City, to the Church, or such other, and with 
a cause as to the honour of God, then it is most commonly holden 
that an action upon those promises lyeth in the Law Canon.”* 


(B) THE EVOLUTION OF ASSUMPSIT 

It was not until the sixteenth century that the common law 
judges, perhaps spurred to emulation by the liberality of the 
Chancellor, evolved a general remedy for breach of contract. 
This remedy was developed, not by extending the old writs of 
Debt, Covenant and Account, but by utilizing the so-called 
“ Action on the Case.” 

The origins of * f* • •• < *“; •* ! f* f*""n controversial, 

and the controver •*' • h • ;'relevant in the 

present book to c • . • i* •• ;•* ’ theories offered 

at various times by various historians; and it suffices to say that, 
if Case is to be fitted, somewhat incongruously, into modern 
categories of law, its affinities were rather to tort than to contract. 
It became fruitful in the last half of the fourteenth century, and 
the case of Waldon v, Marshall in 1370 is instructive.* The 
plaintiff alleged that the. defendant had ** undertaken ” to cure 
his horse and had done his work so negligently that the horse died. 
Counsel for the defendant grasped the dilemma that was for many 
years to embarrass the courts. The form of action was tortious, 
but the substance of the claim was contractual. He urged, 
therefore, that the plaintiff was trying to sue on a promise and 
that his appropriate remedy, had there been a deed, was Covenant. 
As there was no deed, there was no remedy. But the court 
gave judgment for the plaintiff because the defendant, by his 
negligent conduct, had caused the plaintiff damage. The result 
of this and similar cases was to blur the distinction between tort 
and contract. A plaintiff might bring Case if his persbri or 
property had been injured by the defendant’s careless or unskilful 
performance of a particular undertaking, and it was by pursuing 


* On the whole subject of the Chancellor's intervention, see Barbour, 
The Hietory of Contract tn Early EneUth Equxty, where a detailed and las* 
cinatmg account of the»e petitions is given 

*St Germain, Doctor and Student {1323}. Bk 


. cited In Fifoot, 


. ' ' , ■ . ,, ' ■ '^Prof! 

pp. 195. 407 ‘nd 561. ^ 

* Y. B. Mich. 43 Ed. 3, I 33, pt 38, and see Fifoot. Htttory and Sources 
of the Common Law, p 8 t 


Development of Cate. 9 

this line of argument that an action for breach of contract was 
gradually, though somewhat painfully, established. 

The first step was comparatively simple. A tort connotes a 
misfeasance. A contracting party, therefore, who had undertaken 
to do something and who had injured the other contracting party 
by doing it badly, was liable, because of this misfeasance, to an 
action of Case. If, for instance, the defendant had undertaken 
to act as the plaintiff’s surgeon, but had performed his cure 
unskilfully, or if he had mended the plaintiff’s roof carelessly or 
inadequately, the resultant injury fell clearly within the meaning 
of the new action on the Case, but it could equally, and in the 
modem law perhaps more appropriately, be expressed in con¬ 
tractual language. In 1436 Newton, arguing for the plaintiff, 
thus generalized the position.* 

Jf a carpenter makes a covenant* with me to make me a house 
good and strong and of a certain form, and he makes me a house 
which is weak and bad and of another form, I shall have an action 
of trespass on my case So if a smith makes a covenant with me to 
shoe mv horse well and properly, and he shoes him and lames him, 
I shall have a good action. So if a doctor takes upon himself to 
cure me of mv diseases, and he gives me medicines but does not 
cure me. I shall have action on mv case. So if a man makes a 
covenant with me to plough my land in seasonable time, and he 
ploughs in a time which is not seasonable, I shall have action on 
my case." 

The judges, however, while ready to accept this generalization, 
felt an ineffable repugnance to pass from misfeasance to non¬ 
feasance—from doing a thing badly to not doing it at all. It was 
true, indeed, that a plaintiff might suffer as much damage through 
the defendant’s failure to start upon his undertaking as through 
his improper performance. The carpenter who did not begin 
to build the house, the surgeon who ^d not go near his patient, 
the ploughman who stayed at home; all these, by a total neglect 
of their undertaking, were at least as much at fault and caused at 
least as much loss as the positive tortfeasor But, despite some 
hesitant dteta in the middle of the fifteenth century, the judges as 
a whole refused to allow Case to be used to remedy pure non¬ 
feasance. As late as 1503 it was declared that, 

“ where s carpenter makes a bargain to make me a house and does 
nothing, no action on the case lies, for it sounds in covenant. But if 
he makes the house improperly, the action on the case well lies.”* 

The reluctance to take what, to modem eyes, seems an obvious 
step was probably due to two reasons. On the one hand, Case 
was, as has been seen, essentially tortious in character, and the 
judges were embarrassed by the idea that a mere failure to perform 
an undertaking could be described as a tort. On the other hand, 
they saw clearly that to award damages for a nonfeasance was to 
give a general remedy for an informal agreement or “ covenant,” 
and such a conclusion would conflict with the technical limitations 
on the Writ of Covenant upon which they had come to insist. 


' Anon (1436),_Y. B. 14 Hy. VI, pi 58 

» " Covenant ’’ is here used as a synonym for '* agreement " it does not 
imply, as in the Writ of Covenant, a document under seal 
• Noia, Keilway, 50. 

1 * 
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Thus it was said by Martin, J., in 1425,* 

" Venly, if this acaoti be maintainable on this matter, for every 
broken covenant in the world a man'shall have an action of Trespass ’’ 


So, too, Townshend, J., said in 1486.* 


“ If a covenant is made with me to keep my horse for me of to 
carry my goods, and nothing more is done, then the action of 
Covenant lies and no other action, since in such ca^es the defendant 
only fails to keep his promise,” 

But the distinction between misfeasance and nonfeasance, 
while technically intelligible, was too inconvenient to be 
indefinitely sustained, and it was abandoned in the early years 
of the sixteenth century. In 1505 the liability for nonfeasance 
was admitted, and Frowyk, Chief Justice of the Common Pleas, 
announced the new principle in uncompromising terms.® 

*' If I sell you my land and covenant to enfeoff you and do not, 
you shall have a good action on the case, and this is adjudged. . • • 
And if I covenant with a carpenter to build a house and pay him 
£20 for the house to be built by a certain day, now I shall have a 
good action on my case because of payment of money, and still it 
sounds only in covenant, and without payment of money in this 
case, no remedy. And s^l if he builds it and rnisbuilds, acdon on 
the case lies ; and also for nonfeasance, if money paid, case lies.” 

In the following year a similar declaration was made by his 
colleague Fineux, Chief Justice of the King’s Bench.® 

" If one makes a covenanbto build me a bouse by a certain day, 
and he does nothing about it. I shall have Aetinn rur mon cos on this 
nonfeasance as much as if he had been guilty of a misfeasance; 
for I am damaged bv this ” 

If, therefore, as in the illustrations given, the defendant under¬ 
took to convey land or to build a house, and he did nothing^ to 
implement his promise, he was henceforth as liable to an action 
on the Case as if he had begun his task but had failed to complex 
it with due care and skill. In all these cases the plaintiff relied 
upon the defendant’s “ undertaking,” or, in the language of the 
writ, declared that the defendant had taken upon lumself—' 
asjumpsil super re—to do something; and the form of action thus 
came to be known as Assumpsit. 

There was thus evolved a general action which lay whenever 
the defendant had given an undertaking and had either fulfilled 
it improperly or failed to fulfil it at all. The way was now clear 
for the promulgadon of a comprehensive contractual remedy. In 
Jordan^ Case in 1536,* 

the plaintifi' had obtained a judgment against a third party, X. X 
had failed toaatisfy the judgment and was now in prison at the suit of 
the plaintifT, The defendant undertook, if the plaintiff wotnd 
discharge X. to guarantee pajment of the judgment debt. * 1 ^* 
plaintiff accordingly dischaiged X, but the debt remained unpaid, 
and he therefore sued the defendant on his undertaking. 


* jinem. (1433), Y. B J Hjr. VI. fo 36. pL 33. 

* Anon, (i486), Y. B. 2 Hy. VII. fo. ii, pi. 9 

•Anon (1303). Y. B. 30 Hy. VII. Mich, no rS; Kcil. 77. See HoJds- 
w6rth. //. E. L. voL III. pp, 439-440. 

• AV/a. Y. B. 31 Hen, VII. Mich, t 41, pi. 66. In each of these pUtioos. 
the word " covenant " is used simply is the sense of ** agreeroeat.” 

• Y. D. 37 Hy. VIII, Mich, fo 34. pi. 3. The present anthoia had pf*- 
viotisly attriboted this case to the year 1338; see ITttoot, Uittory and SonMt 
of tko Common Law, pp. 353-3. But they have been persuaded b y the 
argumenta of Sir. A. W. D. Siinpwn In 74 L. Q. R., pp. 384-3. that the correct 
date is 1336. 



Evolution of Astumpsit. 11 

The court dealt with the case as the-breach of a simple agreement 
and held that the plaintiff was entitled to damages. The action 
of Assumpsit was thus not only acknowledged as in essence an 
individual action, separated from the parent stock of Case, but 
was defined in terms of contract and not of tort. Unlike the old 
writ of Debt, moreover, it was not a “ real ** but a ” consensual ’* 
action. The defendant’s liability was based, not on a duty 
invoked by the receipt of a benefit, but on the breach of a promise. 

At once, however, the question was posed whether the 
common law would recognize all promises as binding whether 
they were given for value or were purely gratuitous. The 
question had only to be put to be answered. The judges were 
impelled by all their traditions to decide against the validity of 
gratuitous promises. On the one hand, such promises had 
long been exclusively associated with the Writ of Covenant and 
wiA the presence of a seal. On the other hand, the Writ of 
Debt had familiarized the common lawyers with the idea of the 
bargain—the reciprocity of benefit and duty—as the type of 
transaction which deserved legal sanction. The pressure upon 
the Courts, moreover, came from the business man who sought a 
general support, not for charitable gifts, but for commercial 
enterprise. It was therefore resolved, by the middle of the 
sixteenth century, that the plaintiff must prove the defendant’s 
promise to have been part of a bargain struck between the parties 
and this requirement was expressed by saying that the plaintiff 
must have given “ consideration ” for the defendant’s promise.* 
The plaintiff might satisfy this requirement in one of two 
ways. He might show that he had bought the defendant's 
promise either by conferring a benefit upon him or by furnishing 
a counter-promise of his own. The first of these alternatives 
was substantially the old Quid pro Quo of Debt; the second was 
the new idea that reciprocal promises were mutually binding. 
It was this principle of mutuality which at one and the same time 
introduced a wide and general conception of contract and yet 
based it firmly upon the business man’s bargain instead of upon 
the sanctity of the plighted word which the Canonist and the 
Chancellor had alike vindicated. It was the natural Inference 
from this principle that a plaintiff could sue on the defendant’s 
promise even before he had himself fulfilled his own. The fact 
that he was ready to fulfil it satisfied the doctrine of considera¬ 
tion: either party could sue on the other's promise. In the 
words of Chief Justice Popham in 1599,* 

“there is a mutual promise the one to the other, so that, if the 
plaintiff doth not [discharge his promise], the defendant may have 
hti action against him; and a promise against a promise is a good 
consideration “ 


* See PecAs v. Redman (1555), a Dyer, 113a; JotceUn v. Skelton (1337), 
3 Leon 4: Stranghorough v. lyamer (1589). 4 Leon. 3. But see Lticke. 81 
L. Q. R. 539, n 48. 

• Fora discussion of the various views on the early history of Consideration, 
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Part I. Historical Introduction. 


(C) SUBSEQUENT DEVELOPMENT OF ASSUMPSIT 

(i) Indebitatus Assumpsit 

Replacement The acceptance of assumpsit as a general remedy for the 
^Debt breach of an undertaking raised the question of its relations Trith 
Mjumpsit. older writs. As it had evolved out of the general action on 
the Case, it was free from the archaisms which disfigured Debt 
and Detinue. The plaintiff could insist upon trial by jury and 
avoid the irrational wager of law, and he could sue as well the 
personal representatives as the original wrongdoer himself. It 
was not surprising, therefore, that litigants should seek to use 
Assumpsit instead of Debt 

As early as 1533 the King’s Bench allowed such an action in 
Pickering v. Thoraughgood.^ Counsel for the defendant had 
objected that the plaintiff’s claim was essentially one of Debt 
and that it would be improper to allow him to substitute another 
and inconsistent form of action. But the Court rejected the 
argument. “ As for the fact,” said Spelman, J., “ that he could 
have an action of Debt, this makes no difference, for that action 
is based on the debt and the detinety but this action is based on the 
other's tort—that is, on the breach of promise.” The words of 
this judgment point both ways—backward to the origins of 
Case and forward to Assumpsit as the cardinal remedy for breach 
of contract. The language of the pleaders, as it ultimately 
crystallized, retained this ambiguity. TTie defendant, it was 
alleged, ” being indebted to the plaintiff ” in a certain sum of 
money, ” afterwards undertook and faithfully promised the 
plaintiff to pay the said sum of money. Yet the said defendant, 
not regarding his said promise and undertaking, but contriving 
and fraudulently intending craftily and subtilly to deceive and 
defraud the said plaintiff, hath not yet paid the said sum of money.” 

That the judges of the King’s Bench, whose jurisdiction included 
Assumpsit and excluded Debt, -should have encouraged this 
development is not surprising. It would seem equally natural 
that the Court of Common Pleas, within whose province Debt 
peculiarly lay, should have opposed it. The last years of the 
sixteenth century witnessed, therefore, the spectacle of a house 
divided in itself; the King’s Bench promoting and the Common 
Picas and Exchequer resisting the substitution of Assumpsit for 
Debt. So incongruous and undignified a position could not long 
be sustained, and the crisis was resolved in 1602 in Slade's Case} 

John Slade had bargained and sold wheat to Humphrey Morlcy, 

•t--r.. j 1—.u. -.j. Morley 

e Common 

■ jury found 

• • defendant 

had made no express and subsequent promise to pay. 

The Court of King’s Bench adjourned the case for the con¬ 
sideration of all the Common Law judges, and it was at length 
decided that the plaintiff should recover. 

* Rtports (M.S) See the case set out aod discussed by Jft* 
A.W.B Simpson IQ 74 L. Q R. 583-4. and LOcltc. Sfuie'i Case and the Origsi* 
of Common Courts, 8l L. Q. R 41*. 539. and 82 L. Q. R. 8t. 

* Stephen on Pleading, aod Cdn. at p. 51. 

* 4 Co. Rep. 92b See Sir. A. W. B. Sunpsoo. The Plate of Slade’s Case »" 

IltUory of Contract. 74 L. Q. R. 381. 





Quantum Mermi. 13 

Case was henceforth accepted as a general alternative to 
Debt, and the common law was committed to two species of 
Assumpsit: Special Aisumps{i^ where the undertaking was 
express, and Indebitatus Assumpsitf where it might be implied 
from the mere existence of a previous debt. 

(2) Quantum Meruit 

Before the seventeenth century the common law afforded no 
remedy where services were rendered or goods delivered by one 
man to another without any agreement as to the amount of 
compensation; as where a tailor made a suit or an innkeeper 
supplied food, and no stipulation was made as to the price. 
Debt would not lie because no definite amount was to be recovered, 
Special Assumpsit because there was no express undertaking. 
But during the first quarter of the sevcnt<«nth century Assumpsit 
was extended to meet the situation through an implied under¬ 
taking to pay a reasonable sum. Such an extension was especially 
urgent where the law had imposed an obligation upon a plaintiff 
by rirtue of his status and the latter had discharged his duty 
without fixing the price of his goods or service. It was thus 
decided in 1609 that an innkeeper, who was bound to serve a 
customer, was entitled to sue for a fair return. In the words of 
the Court, 

“ It is an implied promise of every part, that is, of the part of the 
innkeeper that he will preserve the goods of his guest, and of the 
part of the guest that he will pay all duties and charges which he 
caused in the house."* 

From this admission it was an easy and inevitable advance to 
allow any plaintiff, whether possessed of a special status or not, 
to recover a reasonable compensation for goods supplied or services 
rendered, provided that the parties had clearly contemplated the 
creation of a legal nexus. Already in 1610 it was declared to be 
" the usual enurse to appoint a tailor to make a garment or a smith 
to shoe his horse and that he will content him; and such a contract 
is good enough *’* 

So in Hall v. Walland in 1621* the plaintiff alleged that the 
defendant, in consideration of the plainUfFs promise to procure a 



By the middle of the seventeenth century the law was stated in 
general terms. 

If one bid me do work for him and do not promise anything 
for it, in that case the law implieth the promise and I may sue for 
the w ages.*’* _ 

* Warhroohe v. Gnffin (1609), 3 Brownlow. *54 

* Rogers v^Head (16x0). Cro. Jae. 363 

* (1631), Cro Jac. 618. 

« Sheppard, Aeiion on the Case, and Edn-, 50 In the latter half of the 
seventeenth century. Quantum Merust was confined to the case of work done, 
and a separate form of Quantum VaUbant was used for the price of goods 
snpplied But this was a refinement which left the principle ummpairedT 
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(3) Qoast-Contract, 

The final development of Assumpsit, while rendered inevitable 
by the anxiety of litigants to supersede Debt in all its manifesta¬ 
tions, introduced a distracting element into the categories of the 
law. It has been seen that Debt was available in a number of 
cases which modern lawyers would place unhesitatingly outside 
the realm of contract. It had always been the appropriate remedy 
for the recovery of judgment debts and of statutory or customary 
dues, and it had recently replaced Account in certain instances of 
unjust enrichment. Thus the plaintiff might have paid money 
to the defendant under the erroneous impression that it was 
lawfully due to him; or he might have given it for a purpose 
which failed of completion ; or he might have been induced to 
transfer it by fraud or duress.* In each of these cases Debt was 
the orthodox remedy, but it was obvious that here, as in the earlier 
manceuvres culminating in Slade's Case, a plaintiff would prefer 
Indebitatus Assumpsit if the courts would permit it. Between 
1660 and 1685 actions of Assumpsit were persistently and success¬ 
fully brought where there^was in truth no contract at all. The 
cases fall into two groups. 

The first comprised actions to recover judgment debts and 
sums of money imposed by Statute or Bye-law or due by custom. 
Thus in 1677 the City of London was allowed to recover a custom¬ 
ary due from the defendant despite the absence of any express 
promise to pay, and the Court significantly described the action 
as arising quasi ex contractu.* This development did not pass 
without criticism. There was no reason why Debt, framed and 
developed upon the pattern of the old writs of Pracipe, should 
not lie for the collection of statutory or customary penalties or for 
money paid by mistake. Bu^ by the latter half of the seventeenth 
century, Indebitatus Assumpsit had been identified with the idea 
of contract, and it w’as illogical to allow its use where there was no 
agreement at all, express pr ta<dt, and where the obligation was 
imposed upon the defendant by extrinsic circumstances. Chief 
Justice Holt, in particular, was conscious of the solecism. In the 
Mayor of York v, Tpun, defendant’s counsel pertinently asked 
" how can there b? any privity of assent implied when a fine is 
imposed on a m^n against his will ? ” and Chief Justice Holt 
replied, " We wll consider very well of this matter; it is time to 
have these actions redressed.”’ But the advantages of Assumpsit 
were overwhelming, and the Chief Justice found himself in a 
minority.* 

The second group contained a variety of actions brought 
within a common formula, adapted from the old Writ of Account, 
whereby the plaintiff claimed a sum of money as “ had and 
received by the defendant to his use." Thus he might seek to 
recover money paid by mistake, as where an underwriter had 
paid on a policy of marine insurance under the erroneous assump¬ 
tion that the ship had been lost;* or received by the defendant 

* See Filoot, History and Soureex of the Common Law, pp. 222-3 

* Ct/y of London Corfn v. Carry (1677), 2 Lev. 174. See Fifoot, History 
and Sources of the Common Law, pp 363-5. 380-3. 

* (1699), 5 Sfod. Rep 444 : t Ld Raym 502. 

* Shuttieworth v Camel (1688I. 3 Mod. Rep. 239 

* Tomkyns v. Barnet (1693), Skm. 411. 
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'* on a consideration which had wholly failed,” as where a plaintiff 
had paid a premium on an insurance policy only to discover that 
the policy was void because there was no insurable interest.^ 
This second group was marked by the common feature that the 
defendant had in each case obtained an unfair advantage or an 
unearned increment at the plaintiff’s expense, and it was proper 
that he should be made to indemnify the plaintiff. As in the 
first group, the liability was independent of consent, and to 
these cases as well, therefore, the title of Quasi-Contract was 
accorded.* 

An action, tortious in origin, thus became the typical con¬ 
tractual remedy and was extended to cover the heterogeneous 
collection of cases uneasily classified under the doubtful heading 
of Quasi-Contract. Alike in its growth and in its effect, it was 
characteristic of the national temperament. It was evolved, not 
in obedience to any a priori conception, but as the tentative and 
reluctant reaction to practical necessity. It produced, almost as a 
by-product in the processes of litigation, a general principle into 
which the infinite variety, of agreements might be resolved without 
strain or difficulty. It is, indeed, through the accidental accept¬ 
ance of Assumpsit as a comprehensive remedy that the English 
law, unlike the Roman, has been able to think in terms of Contract 
rather than of contracts, and that it has met with some measure 
of success the demands of an ever-dianging environment. 


* Martin v. (1691), 1 Show. 156. 

* See FUoet, History ana Sourest 0/ ths Common Law, pp. 363-71, 379-89. 
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SECTION 1 . INTRODUCTION. 

This book deals only with what are usually called simple contracts Scop® 
—agreements made either by word of mouth or in writing.* 

In addition to this normal type of rontract, it has long been the 
tradition of English lawyers to speak of " contracts under seal,” 
where a person undertakes an obli^tion by expressing his 
intention on paper or parchment, attacmng his seal and delivering 
it “ as his deed,”* The phrase is mbleading. It is true that, 
in the early law, the obligation engendered by the afiudng of a 
seal was regarded as essentially ” conventional ” or contractual.* 

It is also true that, in the modem law, the deed plays its part. 

On the one hand, it is necessary in exceptional cases, as in a few 
contracts made with corporations,* for a genuine contract to be 
concluded by a document under seal. On the other hand, if an 
individual wishes to bind himself by a gratuitous promise, the 
rule that all simple contracts require to be supported by the 
presence of consideration forbids him to implement his intention 
otherwise than by deed. If he complies with this formality, he 
will doubtless be made to pay damages should he break his 

1 It ha7-8 —r’* — 
and the w • •. ■ “ . 

the so-caL* ■ • ■ . . ■ • . 

was used. 

is scarcely ■ ■ " . ■■ ■ , • ■ . 

generally ■ - • - ■ 

the word '..i .. 

Amencan ' •; , 

“ informal *' 

*The solemnities formerly appropnate to the transaction have dis¬ 
integrated in practice. The " seal" may be a wafer bought from any 
stationer, and the "delivery” appears to be only a matter of intention: 
tee Macedo v, Stroud, [1933] a A. C. 330 On the other hand, the par^s 
signature is now required as well as his seal: Law of Property Act, 1925, s. 73 

* Supra, p 6. 

• Infra, pp. 389-391. 
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SECTION I. INTRODUCTION. 


This book deals only wth what are usually called simple contracts Scope of 
—agreements made either by word of mouth or in writing.* 

In addition to this normal type of contract, it has long been the 
tradition of English lawyers to speak of “ contracts under seal,” 
where a person undeimes an obligation by expressing his 
intention on paper or pardiment, attaching his seal and delivering 
it ” as his deed.”* TTie phrase is misleading. It is true that, 
in the early law, the obligation engendered by the affixing of a 
seal was regarded as essentially conventional ” or contractual.* 

It is also true that, in the modem law, the deed plays its part. 

On the one hand, it is necessary in exceptional cases, as in a few 
contracts made with corporations,* for a genuine contract to be 
concluded by a document under seal. On the other hand, if an 
individual wishes to bind himself by a gratuitous promise, the 
rule that all simple contracts require to be supported by the 
presence of consideration forbids him to implement his intention 
otherwise than by deed. If he complies with this formality, he 
will doubtless be made to pay damages should he break his 



and the • ,■ 

the 8n-c£ • 

was nset ■ § 

is scarce • • s 

generallj 

the wor ^ ^ • ■ 

Amcncan Law Institute Re-Statement of the Law of Contracts, s 12, prefer 
“ informal.” 

* The solemnities formerly appropr»te to the transaction have dis¬ 
integrated in practice The '* seal ” may be a wafer bought from any 
stationer, and the "delivery" appears to be only a matter of intention: 
see Maetdo v. Stroud, [1922] 2 A. C. 330. On the other hand, the party's 
signature is now required as well as his a^: Law of Property Act. 1923. a 73. 

* Supra, p. 6 

* Infra, pp 389-391. 
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Economic Influences 2i 

“ Wc may regard contract as a combination of the two ideas of 
agreement and obligation. Savigny*s analysis of these two legal 
conceptions may with advantage be considered here with reference 
to the rules of English law.” In the result, “ agreement ” was 
necessarily the outcome of consenting minds.” As Lord Cairns 
said in a contemporaneous and famous case, there must be 
“ consensus of mind ” to lead to contract.* 

The weight of foreign jurisprudence was reinforced by a Influeoce of 
second factor, the pressure of insular economics. Sir Frederick 
Pollock once declared that ” the sort of men who became judges 
towards the middle of the century were imbued with the creed of 
the * philosophical Radicals ’ who drove the chariot of reform and 
for whom the authority of the orthodox economists came second 
only to Bentham’s.” Their patron saint, he added, was Ricardo.* 
Individualism was both fashionable and successful: liberty and 
enterprise were taken to be the inevitable and immortal insignia 
of a civilized society. The State, as it were, delegated to its • 
members the power to legislate. When, voluntarily and with a 
clear eye to Acir own interests, they entered into a contract, 
they made a piece of private law, binding on each other and 
beneficial alike to themselves and to the community at large. 

The freedom and the sanctity of contract were the necessary 
instmments of laisser faire, and it was the function of the courts 
to foster the one and to vindicate the other. Where a man 
sowed, there he should be able to reap. In the words of that 
formidable individualist, Sir George Jessel, ” if there is one thing 
more than another which public policy requires, it is that men of 
full age and competent understanding shall have the utmost 
liberty of contracting and that their contracts, when entered into 
freely and voluntarily, shall be held sacred and shall be enforced 
by courts of justice.”* In more detached and less complacent 
language the sentiment was echoed by Henry Sidgwick in his 
Elements of Politics.* “Suppose contracts freely made and 
effectively sanctioned, and the most elaborate social organisation 
becomes possible, at least in a society of such human beings as the 
individualistic theory contemplates—gifted with mature reason 
and governed by enlightened self-interest.” 

Such were the assumptions of the common lawyers of the Nmrteenth 
mid-nineteenth century who devised the doctrines and technique ^un^tions 
of the modern law of contract. But across the gulf of a hundred re-exammed. 
years both assumptions need re-examination.® That English 
judges and writers in search of principle should admit the claims 
of Continental jurisprudence was as natural as that their con¬ 
temporaries should succumb to the more recondite charms of 
* Cundy v. Ltndsay (1878), 3 App. Cas. 459, at p 465; infra, p 215. 


Eq 462. at p. 465, 

* (1879), p. 82: cited in Kessler and Sharp. Coniraeti, Cases and MatertaSs 
(1953). p. 4. See the whole of the IntrodnctiOQ to thb book, pp. 1-9 

* See the valuable essay by Professor K O. Shatwell entitled The Doctrine 
of Constderalion in the Modem Law (1955) x Sydney Law Review, p. 269: and 
seein/ro, pp 60 and 93. 
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“ We may regard contract as a combinaUon of the t^vo ideas of 
agreement and obligation. Savigny*s analysis of these two legal 
conceptions may with advantage be considered here with reference 
to the rules of English law.” In the result, ” agreement ” was 
” necessarily the outcome of consenting minds.” As Lord Cairns 
said in a contemporaneous and famous case, there must be 
” consensus of mind ” to lead to contract.* 

The weight of foreign jurisprudence was reinforced by a Influence of 
second factor, the pressure of insular economics. Sir Frederick 
Pollock once declared that ” the sort of men who became judges 
towards the middle of the century were imbued %vith the creed of 
the ‘ philosophical Radicals ’ who drove the chariot of reform and 
for whom the authority of the orthodox economists came second 
only to Bentham’s.” Their patron saint, he added, was Ricardo.* 
Individualism was both fashionable and successful: liberty and 
enterprise were taken to be the inevitable and immortal insignia 
of a civilized society. The State, as it were, delegated to its 
members the power to legislate. When, voluntarily and with a 
clear eye to their own interests, they entered into a contract, 
they made a piece of private law, binding on each other and 
bencfidal alike to themselves and to the community at large. 

The freedom and the sanctity of contract were the necessary 
instruments of lamer faire, and it was the function of the courts 
to foster the one and to vindicate the other. Where a man 
sowed, there he should be able to reap. In the words of that 
formidable individualist, Sir George Jessel, ” if there is one thing 
more than another which public policy requires, it is that men of 
lull age and competent understanding shall have the utmost 
liberty of contracting and that their contracts, when entered into 
freely and voluntarily, shall be held sacred and shall be enforced 
by courts of justice.”* In more detached and less complacent 
language the sentiment was echoed by Henry Sidgwick in his 
Elements of Politics.* “Suppose contracts freely made and 
effectively sanctioned, and the most elaborate social organisation 
becomes possible, at least In a society of such human beings as the 
individualistic theory contemplates—gifted with mature reason 
and governed by enlightened self-interest.” 

^ Such were the assumptions of the common lawyers of the 
mid-nineteenth century who devised the doctrines and technique assui^tions 
of the modern law of contract. But across the gulf of a hundred re-examined 
years both assumptions need re-examination.* That English 
judges and writers in search of principle should admit the claims 
of Continental jurisprudence was as natural as that their con¬ 
temporaries should succumb to the more recondite charms of 


.. - »—, Cas. 459. at p 465: *«Aa. P 215- 

* ■ rrfarttm. 39 L. Q R. at p. 163. It is 

■ • • • • • 'ollock as general attitude 

' tently to champion the cause of *' real" 

■ ■ and Antmcan Telegraph Co. v. Colson 

1*“/1<, i.. n.. i> lixcu. 100. 

* Prinltng and Numerical Registering Co v Sampson (1875), L. R. 19 
Eq. 462. at p. 465. 

* (1879), p. 82- cited in Kessler and Sharp. Contracts, Cases and Materials 
(t953).p 4. See the whole of the Introduction to this book, pp 1-9. 

* See the valuable essay by Professor K, O. Shatwell entitled The Doctrine 
of Consideration in the Modem Law (1955) t Sydney Law Review, p. 289; and 
see infra, pp 60 and 93 
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Even in the middle years of the nineteenth century the ideal was 
one to which few could attain. Society had long recognised the 
need to protect the young, the deranged, the blind, the illiterate. 

Common Law and Equity were moving in different ways and with 
hesitant steps to rescue the victims of misrepresentation and undue 
influence. It was accepted that, while private enterprise was the 
main road to public good, freedom of contract must at times yield 
to the exigencies of the State and to the ethical assumptions upon 
which it w’as based. But in less obvious cases the qualifications 
demanded by Jessel and Sidgwick of their contracting parties were 
more difEcult to define and to secure. How were the courts to 
assess the due measures of “competent understanding” or to 
ensure that contracts were “freely and voluntarily made ?” 

As the nineteenth century waned it became ever clearer that Twratieth 
private enterprise predicated some degree of economic equality if change, 
it was to operate without injustice. The very freedom to contract 
%vith its corollary, the freedom to compete, was merging into the 
freedom to combine; and in the last resort competition and com¬ 
bination were incompatible. Individualism was yielding to 
monopoly, where strange things might well be done in the name 
of liberty. (The twentieth century has seen its progressive 
erosion on the one hand by opposed theory and on the other by 
conflicting practice. The background of the law, social, political— 
and economic, has changed. Laisserfaire as an ideal has been sup¬ 
planted by “social security”; and social security suggests status < 
rather than contract.) The State may thus compel persons to make— 
contracts, as where,a series of Road Traffic Acts from 1930 to 
i960, a motorist must insure against third-party risks; it may, as 
by the Rent Restriction Acts, prevent one party to a contraa from 
enforcing his rights under it;^ or it may empower a Tribunal either 
to reduce or to increase the rent payable under a lease.* ^ In many 
instances a statute prescribes the contents of the ^ contract 
[.The Moneylenders Act, 1927. dictates the terms of any loan caught 
by its provisions; the Carriage of Goods by Sea Act, 1924, contains 
six pages of rules to be incorporated in every contract for “ the 
carriage of goods by sea from any port in Great Britain or Northern 
Ireland to any other port ” ;* the Hire Purchase Act, 1965, inserts 
into hire-purchase contracts a number of terms which the parties 
are forbidden to exclude successive Landlord and Tenant Acts 
from 1927 to 1954 contain provisions expressed to apply “ not¬ 
withstanding any agreement to the contrary.”®^ (The erosion of 
contract by statute continues briskly; and there are no immediate 
signs of a reaction.® ) 


* ( 3 ) 


t* 95 ?l 

1946. 


See also the Carnage by Air 19 61. , 

' Infra, p 155. rTT* 1 ' ^3 

* See Landlord and Teoant 

* 954 , 8. 17. By the Wages Couicn Act, M59. 
replace a contractual term. See also Halsiraty. i 
Vol. 8. pp. 144-146. ^ .. .. 

* E.g. Contracts of Employment Act, 1963. Iwes and Incomes Act, 1966. 

See Kahn-Freund. A Note on Status and Contract f« British Ldbour^aw, 30 
Mod L Rev. 635. ^ - ' 
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24 Part II. Formation of Contract. 

The process of mass production and distribution, which has 
largely supplemented if it has not supplanted individual effort, has 
introduced the mass contract—uniform documents which must be 
accepted by all who would deal with large-scale organizations. 
Such documents are not in themselves novelties: the classical 
lawyer of the mid-Victorian years found himself struggling to 
adjust his simple conceptions of contract to the demands of such 
powerful bodies as the railway companies. * But in the present 
century many corporations, public and private, have found it use¬ 
ful to adopt, as the basts of their transactions, a series of standard 
forms with which their customers have little to do but comply.* 
In the complex Structure of current society the device has become 
prevalent and pervasive. The French, though not the English, 
lawyers have a name for it. 

“ The term contrat ^adhltion is employed to denote the type of 
contract of which the conditions are fixed by one of the parties in 
advance and are open to acceptance by any one. The contract, 
which frequendy contains many conditions, is presented for accept¬ 
ance en bioe and is not open to discussion.”’ 

The only choice left to the individual is to accept or decline the 
transaction in toto. The documents are d prendre ou d laisser, 
to take or to leave. 

That the contract of adhesion offers massive organizations the 
temptation and the means to impose their will on the individual 
is obvious, and it is optimistic to suggest that the temptation will 
always be resisted. "Well organised commerce” has too often 
used it to deny all but the shadow of contractual power to the 
citizen. Even if a particular customer is alive to the danger, he 
will find it difficult or impossible to avoid submission to terms of 
business generally adopted.* Standard forms, it is true, need not 
be sinister documents; as between parties who meet on tolerably 
equal terms they may well be both sensible and convenient. Yet, 
for whatever purpose they are used, it may be doubted if much of 
contract survives in them save the name. They are rather 
collections of rules made by an organization and imposed upon all 
who belong to it or deal with it; and the judge is tempted to 
approach them as though they were a body of bye-laws. In 1952 
a firm of builders undertook to construct a number of houses for a 
local authority and the work proceeded on the terms of a "stan¬ 
dard form of contract” issued by the Royal Institute of British 
Architects and the National Federation of Building Trades 
Employers. A dispute arose between the parties which had to be 

^ Infra, p iii 

* An early standard form of contract is the Baltcon charterparty adopted 
in 1908 for nse m the coal trade between the United Kingdom and the Baltic 
ports: see Rordam, Treatise on the Balleon Charterparty, tgSi See also 
H. B. Sales, Standard Form Contraeis, 26 Mod. h. Rev., 328 and the standard 
forms issu^ by the Institute of l^adoa Underwnters and re-printed in 
Appendix II of Chalmers, Manns Insuranee Act, 1906. 5th Edn ( 195 ^) 

* Amos and Walton, /n/fmfMction to French Law, p 149. See Keswer, 

Contracts of Adhesion—Some Thoughts about Freedom of Contract (Z 943 ) 43 
L.R. 629‘ Fnedmann, Changing Functions of Contract in the Common Law 
{*951) 9 Uttiv. of Toronto L.J. 15 Atiyah, Iniroduelion to Law of Contract, 
Chap. I: Lord Devlin, Samples of Law Chap. I. Thomeley, [I9htj 

Camb. L. J . pp 4&-49 

* See Final Report of the Committee on Consumer Protection (1965) Para. 
435. and Lowe v. Lombank. Ltd . [i960] t AU E R 611, per Diploclc. J. at pp. 
613-614: see »n/ra. p. 133, n, 3. 
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Nature of Offer. 

resolved by interpreting a single clause in the document. "This 
form,” it was said, “is used in a great many building contracts and, 
like other standard forms, it has come to resemble a legislative 
code.”^ 

If standard forms are thus to be regarded as legislative codes 
the problems of interpretation are formidable. Nor do they 
become easier when, through indolence, ignorance or indifference, 
parties borrow a clause from one form or even a section from a 
statute and incorporate it in a contract to whose main purport it is 
irrelevant or alien. In 1962, striving to tame refractory words, 
Lord Reid said: 

“There ia no wholly eatiafactory interpretation or explanation of 
the third part of the clause, and one must choose between two almost 
equally unsatisfactory conclusions In a case like this, where a 
clause in common use has simply been copied, one cannot try to 
find what the parties intended. They almost certainly never thought 
about things happening as they did.”* 

All these developments emphasise that to make a contract may 
no longer be a purely private act. It may be controlled or even 
dictated by legislative or economic pressure, and it may involve the 
courts in feats of construction akin to or borrowed from the 
technique of statutory interpretation. Yet it is possible to exag¬ 
gerate the effect. In daily life individual contracts exist and even 
abound. Moreover, as has already been said, the current law of 
contract is essentially the creation of the nineteenth-century 
lawyers, and it is this law which their successors have to apply 
even in a new and uncongenial environment. The tools of the 
trade remain the same if they are put to uses that their inventors 
neither envisaged nor desired. What must be emphasized is the 
external approach to the idea of contract which is so conspicuous a 
feature of the Common Law. It is for this reason that the title of 
the present chapter is not Agreement but The Phenomena of 
Agreement, concerned not with the presence of an inward and 
mental assent but with its outward and visible signs. 


SECTION II. OFFER AND ACCEPTANCE: OFFER. 

In order to determine whether, in any given case, it is reason¬ 
able to infer the existence of an agreement, it has long been usual 
to employ the language of Offer and Acceptance. In other 
words, the court examines all the circumstances to see if the one 
party may be assumed to have made a firm “ offer ” and if the 
other may likewise be taken to have ** accepted ” that offer. 

These complementary ideas present a convenient method of 
analysing a situation, provided that they are not applied too 
literally and that facts are not sacrificed to phrases. 

The first task of the plaintiff is to prove the presence of a OCer may 

___ - be made 

1 «.. ‘ t r, i. . .... , "o/y Crof* C7.D C., 

■ ■■ ’ V. Gxbhon, [1954! 

' . • • ■ ‘ . . I] 3 AU E. R. 6;o. 

at p. 674! The coaooUseur ol interoretation vdll also savour the fluctuating 
■' '■ ’ ■■ 'i. Aiamattos Shipping Co , tJd., 

■ ■ ■ ■ Q B. 233: {1957] 2 All E. R. 3 ti; 

• ■ , • • oere the judges strove valiantly to 


to the 
world at 
large 





26 


Part II. Formation of Contract. 


Offer dU' 
tiDguisbed 
from la* 
vitation 
to treat. 


Distinction 
Illnstnted 
from koc* 
tion uies 
A bid U 
an oSer. 


definite offer made either to a particular person or, as in advertise¬ 
ments of rewards for services to be rendered, to the public at 
large. In the famous case of Carlill v. Carbolic Smoke Ball Co} 
it was strenuously argued that an effective offer cannot be made 
to the public at large. In that case:— 

The defendants, who were the proprietors of a medical preparation 
called ‘ ‘ The Carbolic Smoke Ball ”, issued an advertisement in which 
they offered to pay jCioo to any person who succumbed to influenza 
after having used one of their smoke balls in a specified manner and 
for a specified period. They added that they had deposited a sum 
of ,Cf>ooo with their bankers “to show their sincerity”. The 
plaintiff, on the faith of the advertisement, bought and used the 
ball as prescribed, but succeeded in catching influenza. She sued 
for the £100. 

The defendants displayed the utmost ingenuity in their search 
for defences. They argued that the transaction was a bet within 
the meaning of the Gaming Acts, that it was an illegal policy of 
insurance, that the advertisement was a mere “ puff ” never 
intended to create a binding obligation, that there was no offer 
to any particular person, and that, even if there were, the plaintiff 
had failed to notify her acceptance. The Court of Appeal found 
no difficulty in rejecting these various pleas. Bowen, L.J., 
effectively destroyed the argument that an offer cannot be made 
to the world at large. 

” It was also said that the contract is made with all the world— 
that is, with everybody, and that you cannot contract with every¬ 
body. It is not a contract made with all the world. There is the 
fallacy of the argument. It Is an offer made to all the world ; and 
why should not an offer be made to all the world which is to ripen 
into a contract with anybody who comes forward and performs the 
condition ? . . . At^ough the offer is made to the world, the 
contract is made with that limited portion of the public who come 
forward and perform the condition on the faith of the advertisement. 
An offer, capable of being converted into an agreement by 
acceptance, must consist of a definite promise to be bound pro¬ 
vided that certain specified terms are accepted. The offeror must 
have completed his share in the formation of a contract by finally 
declaring his readiness to undertake an obligation upon certain 
conditions, leaving to the offeree the option of acceptance or 
refusal. He must not merely have been feeling his way towards 
an agreement, not merely initiating negotiations from which an 
agreement might or might not in time result. He must be 
prepared to implement his promise, if such is the wish of the 
other party. The distinction is sometimes expressed in judicial 
language by the contrast of an " offer ” with that of an ” invita¬ 
tion to treat.” Referring to the advertisement in the Carlill Case, 
Bowen, L.J., said:— 

*' It 19 not like cases In which you offer to negotiate, or you issue 
advertisements that you have got a stock of books to sell, or houses 
to let, in which case there is no offer to be bound by any contrtct. 
Such advertisements are offers to negotiate—offen to receive offers 
—offers to chaffer. . . 

The application of this distinction has long agitated the courts. 

It arose first in the law of auctions, where the problem may appear 
in at least three forms. 

* [iSga] a Q B. 484 ; add. [1893] i Q B. 256 
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First, is the auctioneer’s request for bids a definite ofiTer 
which will be converted into an agreement with the highest bidder, 
or is it only an attempt to *' set the ball rolling ” ? The latter view 
was accepted in Payne v. Cave.^ The bid itself constitutes the 
offer which the auctioneer is free to accept or to reject. In 
accordance with this principle the Sale of Goods Act, 1893, 
provides that a sale by auction is complete when the auctioneer 
announces its completion by the fall of the hammer or in other 
customary manner, and that until such announcement is made 
any bid may be retracted.* 

Secondly, does an advertisement that specified goods will be 
sold by auction on a certain day constitute a promise to potential 
bidders that the sale will actually be held ? A negative answer 
was given to this question in Harris v. Nickerson,^ In that case 
the plaintiff failed to recover damages for loss suffered in travelling 
to the advertised place of an auction sale which was ultimately 
cancelled. His claim was condemned as “ an attempt to make 
a mere declaration of intention a binding contract.” In the 
words of Blackburn, J. :— 

*' This is certainly a startling proposition and would be excessively 
inconvenient if carried out. It amounts to saying that anyone who 
advertises a sale by publishing an advertisement becomes responsible 
to everybody who attends die sale for his cab hire or travelling 
expenses.” 

Thirdly, does an advertisement that the sale will be teithout 
reserve constitute a definite offer to sell to the highest bidder ? A 
Scottish court has denied that this is so, holding, in accordance 
mth the general rule, that no agreement Is complete unless and 
until the auctioneer acknowledges the acceptance of the bid by 
the fall of his hammer,* The point has not yet been decided in 
England, though it was the subject of otiVrr dicta in IVarloto v. 
Harrison.^ The action in that case failed both in the Queen’s 
Bench and in the Court of Exchequer Chamber because the 
plaintiff pleaded his claim upon an obviously incorrect ground. 
But three of the judges in the Exchequer Chamber were of 
opinion that he would succeed if he brought a fresh action plead- 
u,. u:., implicitly pledged 

'■ 1*' :, ■ ■ .. ■ ■ Ir !• ••• view of these judges, 

; . ..y ... .. . • ; - . — ; ■' . On the one hand, 

had a contract of sale been concluded, and, if so, at what moment 
of time ? Since the advertisement was not itself an offer to .sell 
the goods but only an ** mentation to treat,” the plaintiff’s bid 
was not an acceptance and did not constitute a sale. Was there, 
on the other hand, a binding promise that the sale should be 
without reserve ? The majority of the Exchequer Chamber 
were prepared to discover such a promise. The auctioneer in 
his advertisement had made a definite offer to this effect, and the 
plaintiff, by making his bid in reliance upon it, had accepted the 


* (1789). 3 Term Rep. 148. 

• Sale ol Goods Act. 1893, s. 58 (a) 

• (1873). L, R 8 Q B *86 

V. ^fa^dona2d, Frater &• Co. {1904) 6 F. (Ct. of Sess.) 830. 

* (*859). I E. 4 E. 309: seev Boyit, {1899] * Ch. 73. and RattiAew 
'f.Howk%nt Sr Sons, [1904) * K B 3»a. 
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offer. This constituted a distinct and independent contract, and 
for its breach an action would lie. This view was described by 
Blackburn, J., in Harris v. Nickerson^ as resting upon “very 
plausible grounds.” But it is not beyond criticism. It is indis¬ 
putable that the mere advertisement of an auction, without 
further qualification, is an invitation to treat and not an offer. 
The auction need not be held, and prospective purchasers have 
no legal complaint if they have wasted their time and money in 
coming to the sale rooms. But, if the dicta in Warloto v. Harrison 
arc correct, the addition to the advertisement of the t\vo words 
“ without reserve ” converts it into an offer, presumably to the 
public at large, that the sale will in fact be subject to no reserve 
price. If, in these circumstances, the sale is actually held and a 
prospective purchaser makes a bid, he accepts the offer of a sale 
“ without reserve,” and the auctioneer, if he then puts a reserve 
price upon any of the lots, is liable to an action for breach of 
contract. But if the auctioneer were to refuse to hold any sale at 
all, he would not be breaking any binding promise and could not 
be sued.^ Such a result is at least curious; and it is perhaps as 
well that the solution of the problem still awaits an authoritative 
decision. 

The distinction between an offer and an invitation to treat 
has been upheld in other everyday practices. The issue, for 
instance, of a circular or catalogue advertising goods for sale is a 
mere attempt to induce offers, not an offer itself.® Lord Herschell 
has exposed the inconvenience of a contrary interpretation:— 

“ The transmission of such a price-list does not amount to an 
offer to supply an unlimited qusntity of the wine described at the 
price named, ao that as soon as an order is given (here is a binding 
contract to supply that quantity. If it were so, the merchant might 
find himself involved in any number of contractual obligations to 
supply wine of a particular description which he would be quite 
unable to carry out. his stock of wine of that description being 
necessarily limited.”* 

In Partridge v. Crittenden* the appellant had inserted in a 
periodical entitled Cage and Aviary Birds a notice "Bramblefinch 
cocks and hens, 25s, each.” It appeared under the general heading 
of “Classified Advertisements” and the words “offer for sale” 
were not used. He was charged with unlawfully offering for sale 
a wild live bird contrary to the provisions of the Protection of 
Birds Act, 1954, and was convicted. The Divisional Court quash¬ 
ed the conviction. There had been no "offer for sale.” Lord 
Parker said; 


“I think that «hen one is dealing with advertisements and circu¬ 
lars, unless indeed they come from manufacturers, there is business 
sense in their being construed as invitations to treat and not offers 
for sale.” 


A not dissimilar question long remained undecided. If goods 
are exhibited in a shop-window or inside a shop with a price at- 


la &S Q. R., pp. ssS asd 437. aad 69 L. Q. R.. p. it. 

* Ct. Sf'mftr V. ll^rdtmg (iSTO). L. R. 3 C. P. 361. 

« 6^ Sen y. Cengh. (iSoAJ A- C. 3 * 5 . P- 3S* A tiaJUr role has 

bevn app 1 >e<l to the aotke of a sehotanhip. Peeir v Perten, ftSos) * Cf* 4 *®- 

• 1 All E. It. 4*1. atp 4>4. I I„ R. 1*04. at p l *<*9 
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tached, does this constitute an offer to sell at that price ? 
Parke, B., at least felt no doubt about the matter, for, when 
counsel suggested that: '* If a man advertises goods at a certain 
price, I have a right to go into his shop and demand the article 
at the price marked,” the learned judge peremptorily cut him 
short with the reply: ” No; if you do, he has a right to turn 
you out.”^ Tlus view, however, did not unchallenged, 
and only in the last twenty years has it been confirmed in Phar¬ 
maceutical Society of Great Britain v Boots Cash Chemists 
(Southern), Ltd.^ 

The defendants adapted one of their shops to a “ self-service ” 
system. A customer, on entering, was given a basket and, having 
selected from the shelves the artides he required, put them in the 
basket and took them to the cash desk. Near the desk was a 
registered pharmacist who was authorized, if necessary, to stop a 
customer from removing any drug from the shop. 

The court had to decide whether the defendants had broken 
the provisions of s. 18 of the Pharmacy and Poisons Act, 1933, 
wluch made it unlawful to sell any listed poison “ unless the sale 
is effected under the supervision of a registered pharmacist.” 
■The vital question was at what time the “ sale ” took place, and 
this depended in turn on whether the display of the goods wth 
prices attached was an offer or an invitation to treat. According 
to the plaintiffs, it was an offer, accepted when the customer put 
an artide into his basket, and, if this article was a poison, it was 
therefore “ sold ” before the pharmacist could intervene. Accord¬ 
ing to the defendants, the display was only an invitation to treat. 
An offer to buy was made when the customer put an article in 
the basket, and this offer the defendants were free to accept or to 
reject. If they accepted, they did so only when the transaction 
was approved by the pharmacist near the cash-desk. Lord 
Goddard, at first instance, had no hesitation in deciding that 
the display was only an invitation to treat so that the law had 
not been broken, and the Court of Appeal upheld his decision 
and adopted his reasoning. 

“The transaction,” he said,* “is in no way different from the 
normal transaction in a shop in which there is no self-service scheme. 

I am quite satisfied it would be wrong to say that the shopkeeper is 
making an offer to sell every article in the shop to any person who 
might come in and that that person can insist on buying any article 
by saying ‘ I accept your offer.' 1 agree with the illustration put 
forward during the case of a person who might go into a shop 
where boolu are displayed. In most book-shops customers are 
invited to go in and pick up books and look at them even if they do 
not actudly buy them. There is no contract by the shopkeeper to 
sell untU tile customer has taken the book to the shopkeeper or his 
assistant and said * I want to buy this book' and the shopkeeper 
says ‘Yes.’ That would not prevent the shopkeeper, seeing the 
book pi^ed up, saying: * 1 am sorry I cannot let you have that 
book; it is the only copy I have got and I have already promised 
it to another customer.’ Therefore, in my opinion, the mere fact 
that a customer picks up a bottle of medicine from the shelves in 
this case does not amount to an acceptance of an offer to sell. It is 


* Timothy v. Simpson (X834). 6 C. * P. 499. at p. 300. 

* [*952] a Q. B. 795: 1195*1 a AB E. R 456: affd., [1953I i Q B 401, 
[1953] 1 All E. F. 48a. 

* [ 195*1 a Q. B. 795. at p. 80a: [1951! a AD E. R. 456. at pp. 458. 459. 
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an offer by the customer to buy, and there is no sale effected until 
the buyer’s offer to buy is accepted by the acceptance of the price.” 

In Fisher v. BelF Lord Parker treated the point as beyond 
dispute. 

"It is clear that, according to the ordinary law of contract, the 
display of an article with a price on it in a shop window is merely an 
invitation to treat. It is in no sense an offer for sale, the acceptance 
of which constitutes a contract.” 

It is surprising that in other matters of daily life the legal 
position remains doubtful. If a passenger boards a bus, is he ac¬ 
cepting an offer of carriage or is he himself making an offer in 
response to an invitation to treat ? In Wilkie v. London Passenger 
Transport Boards Lord Greene thought that a contract is made 
when an intending passenger "puts himself either on the platform 
or inside the bus”. TheopinionwasoWfer; but if it represents the 
law it would seem that the corporation makes an offer of carriage 
by running the bus and that the passenger accepts the offer when 
he gets properly on board. The contract would then be complete 
even if no fare is yet paid or ticket given.* 

Negofaationi Negotiations for the sale of land, while they present no 
o^^iind. difference of principle, involve the adjustment of so many 
questions of detail that Ae courts will retjuire cogent eridence of 
an intention to be bound before they will find the eastcnce of 
an offer capable of acceptance. Thus in Harvey v. Facey,* 
the plaintiffs telegraphed to the defendants, ” Will you 
Bumper Hall Pen ? Telegraph lowest cash price.” The 
defendants telegraphed in reply, ” Lowest price for Bumper Hall 
Pen, £900.” The plaintiffs then telegraphed, "We agree to buy 
Bumper Hall Pen for £900 asked by you. Please send us your 
title-deeds." The rest was silence. 

It was held by the Judicial Committee of the Privy Council that 
there was no contract. The second telegram was not an offer, 
but only an indication of the minimum price if the defendants 
ultimately resolved to sell, and the third telegram was therefore 
not an acceptance. So, too, in Clifton v. Palumbof the plaintiff 
and the defendant were negotiating for the sale of a large, scattered 
estate. The plaintiff wrote to the defendant:— 

“ I . . . am prepared to offer you or your nominee my Lytham 
estate for £600,000 . . I also agree that a reasonable and sufficient 
time shall be granted to you for the examination and consideration 
of all the data and details necessary for the preparation of the 
Schedule of Completion.*’ 

The Court of Appeal held that this letter was not a definite offer 
to sell, but a prdiminary statement as to price, which—espedally 
in a transaction of such magnitude—^was but one of the many 
questions to be considered. In the words of Lord Greene,* 

” There is nothing in the world to prevent an owner of an estate 


‘[1961J1Q. B. 394.atp 390; [196013 A 1 IE.R. 731.atp.733 
* [*947] * All E. R. 258 The case was distinguished by the Court oi 
Appeal in Gore v. Van der Lann {Liverpool Corporation Intervening), [1967J * 
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of this kind contracting to sell it to a purchaser, who is prepared to 
spend so large a sum of money, on terms written out on a half sheet 
of notepaper of the most informal description and even, if he likes, 
on unfavourable conditions But I think it is legitimate, in 
approaching the construction of a document of this kind, containing 
phrases and expressions of doubtful significance, to bear in mind 
that the probability of parties entering into so large a transaction, 
and finally binding themselves to a ointract of this description 
couched in such terms, is remote. If they have done it, they have 
done it. however unwise and however unbusinesslike it may be. 
The question is. Have they done it ? " 


SECTION III. offer and ACCEPTANCE: 

ACCEPTANCE. 

Proof of an offer to enter into legal relations upon definite 
terms must be followed by the production of evidence from which 
the courts may infer an intention by the offeree to accept that offer. 
It must again be emphasized that the phrase “ Offer and 
Acceptance,” though hallowed by a century and a half of judicial 
usage,^ is not to be applied as a talbman, revealing, by a species 
of esoteric art, the presence of a contract. It would be ludicrous 
to suppose that business men couch their communications in the 
form of a catechism or reduce their ne^tiations to such a species 
of interrogatory as was formulated in the Roman Stipulaiio. 
The rules which the judges have elaborated from the premise of 
offer and acceptance are neither the rigid deductions of logic 
nor the inspiration of natural justice. They are only presump* 
tions, drawn from experience, to be applied in so far as they 
serve the ultimate ooject of establbhing the phenomena of 
agreement, and their application may be observed under two 
heads, (A) the fact of acceptance and (B) the communication of 
acceptance. 


A. THE FACT OF ACCEPTANCE. 

Whether there has been an acceptance by one party of an 
offer made to him by the other may be collected from the words 
or documents that have passed between them or may be inferred 
from their conduct. The task of inferring an assent and of fixing 
the precise moment at which it may be said to have emerged is 
one of obvious difficulty, and particularly when the negotiations 
between the parties have covered a long period of time or are 
contained in protracted or desultory correspondence. 

The tortuous process of dbcovery may be observed in the case 
of Brogden v. Metropolitan Ry. Co.* 

Brogden had for years auppljed the defendant company with coal 
without a formal agreement. At length the parties decided to 
regularize their rclanona. The company's agent sent a draft form 
of agreement to Brogden, and the latter, having inserted the name 
of an arbitrator in a apace which had been left blank for this purpose, 
signed it and returned it, marked ** approved ". The company's 

^ See Paynt v. Cav* 3 Term Rep. 1^8. 

* (*877). * App. Cas. 666. For a more receot example of the difficulty In 
determining vrbether and when a contract emerges from a course of corres* 
pondeucesee V. Ba/firood 103: [1961! i AUE.R.po 
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agent put it in his desk and nothing further was done to complete its 
execution. Both parties acted thereafter on the strength of its 
terms, suppijring and paying for the coal in accordance with its 
clauses, until a dispute arose between them and Brogden denied 
that any binding contract existed. 

The difficulty was to determine when, if ever, a mutual assent 
was to be found. It could not be argued that the return of the 
draft was an acceptance of the company’s offer, since Brogden, by 
inserting the name of an arbitrator, bad added a new term, which 
the company had had no opportunity of approving or rejecting. 
But assuming that the delivery of the document by Brogden to the 
company, with the addition of the arbitrator’s name, was a final 
and definite offer to supply coal on the terms contained in it, when 
was that offer accepted ? No further communication passed 
between the parties, and It was impossible to infer assent from 
the mere fact that the document remained without remark in the 
agent’s desk. On the other hand, the subsequent conduct of the 
parties was explicable only on the assumption that they mutually 
approved the terms of the draft. The House of Lords held that 
a contract came into existence either when the company ordered 
its first load of coal from Brogden upon these terms or at least 
when Brogden supplied it.* 

Whatever the difficulties, and however elastic their rules, the 
judges must, either upon oral evidence or by the construction 
of documents, find some act from which they can infer the offeree s 
intention to accept, or they must refuse to admit the existence 
of an agreement. This intention, moreover, must be conclusive. 
It must not treat the negotiations between the parties as still open 
to the process of bargaining. The offeree must unreservedly 
assent to the exact terms proposed by the offeror. If, while 
purporting to accept the offer as a whole, he introduces a new 
term which the offeror has not had the chance of examining, he 
is in fact merely making a counter-offer. The effect of this in 
the eyes of the law is to destroy the original offer. Thus in 
Hyde v. Wrench,^ 

the defendant on June 6 offered to sell an estate to the plaintiff for 
,()x,ooe. On June 8. in reply, the plaintiff made an offer of £ 95 ®» 
which was refused by the defendant on June 27 * Finally, on 
June ag, the pUiattff wrote that he was now prepared to pay £i.ooo. 


Distmction 

between 

counter* 

ofier and 

request 

for m* 

formation. 


It was held that no contract existed. By his letter of June 8 the 
plaintiff had rejected the ori^nal offer and he was no longer 
able to revive it by changing his mind and tendering a subsequent 
acceptance. 

Whether a communication amounts to a counter-offer or not 
is sometimes difficult to determine. The offeree, for example, 
may reply to the offer in terms which leave it uncertain whether 
he is making a counter-offer or merely seeking further information 
before making up his mind. A mere request for information 
obviously does not destroy the offer. A relevant and instructive 
case is Stevenson v. McLean.^ 


^ See also Robophenf Faciltligs, Lid v 
I W. L R. 1428 

* (1840), 3 Beav 334; and see Progden 

* (1880). 5 Q B. D. 346 


S/anft. [1566] 3 All E.R. 128; [1966] 
V Metropohtan Rati. Co . supra. 
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The defendant offered on Saturday to sell to the plaintiffs 3,800 
tons of iron “ at 40s. nett cash per ton, open till Monday Early 
on Monday the plaintiffs telegraphed to the defendant: Please 
wire whether you would accept 40 for delivery over two months, or 
if not longest limit you would give.” No reply was received, so by 
a telegram sent at 1.34 p.m. on the same day the plaintiffs accepted 
the offer to sell at 40s. cash. Meanwhile the defendant sold the iron 
to a third person and informed the plaintiffs of this in a telegram 
despatched at 1.25 pjn. The telegrams crossed. 

The plaintiffs sued to recover damages for breach of contract. 

They would be entitled to succeed if the original offer was still 
open when they sent their telegram at i .34 p.m., for, as will be seen 
later, an acceptance is complete and effective at the moment when 
a letter is posted or a telegram is handed in to the post office. 

But was the first telegram sent by the plaintiffs a counter-offer 
which destroyed the offer, or was it an innocuous request for 
information ? It might be regarded either as the proposal of a 
new term or as an inquiry put forward tentatively in the hope 
of inducing better terms but without any intention to prejudice 
the position of the plaintiffs if they ultimately decided to accept 
the original offer. Either construction was reasonable. In the 
result Lush, J., held that the plaintiffs had not made a counter¬ 
offer, but had addressed to the defendant ** a mere inquiry, 
which should have been answered and not treated as a rejection 
of the offer.”* 

A conditional assent to an offer does not constitute acceptance. Cooditional 
A man who, though content wth the general details of a proposed Mt'aMept- 
transaction, feels that he requires expert guidance before com- ance 
mitting himself to a binding obligation, often makes his acceptance 
conditional upon the advice of some third patty, such as a solicitor. 

TTie result is that neither party is subject to an obligation. A 
common example of this in everyday life occurs in the case of a 
purchase or a lease of land. Here it is the almost invariable 
practice to incorporate the terms, after they have been settled, 
m a signed document which contains some such incantation as 
“ subject to contract,” or ” subject to a formal contract to be 
drawn up by our solicitore,” Unless there is cogent evidence * 
of a contrary intention, the courts construe these words so as to 
postpone the incidence of liabili^ until a formal document has 
been drafted and signed. As regards enforceability the first 
document is not worth the paper it is written on. It is merely 
a proposal to enter into a contract—a transaction which is a 
legal nullity—and it may be disregarded by either party with 
impunity. Until the completion of the formal contract both 
parties enjoy a locus poenitentite.^ In the case of Branca v. 

Cobarro^ die Court was presented with a delicate question of 
construction. 

A vendor agreed to sell the lease and goodwill of a mushroom 
farm on the terms of a written document which was declared to be 
*‘a provisional agreement until a fully legalised agreement, drawn 


* 5 Q. B. D. at p. 350. 

* Wtnn V. Bull (1877), 7 Ch. D. 29; ChtUtngxvorih v. Eseke, [1924] i Ch. 

97: Eecles v Bryant and Pelloek, 1x948! Ch 93: * All E. R 865 See 

the similar rule in Roman Law, Inst. iii. 23 pr 

* [1947] K. B. 854; [1947] a All E. R 101 / 
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up by a solicitor and cmbndyins all the conditions herewith stated, 
IS signed." 

The Court of Appeal held that, by using the word “ provisional,” 
the parties had intended the document to be an agreement 
binding from the outset, though subsequently to be replaced by 
a more formal contract Had they used the word ” tentative ” 
and not “ provisional,** or had they repeated the hallowed 
formula “ subject to contract,** they would have indicated their 
intention not to be bound until the completion of a later document. 
It must therefore be in each case a question of construction 
whether the parties intended to undertake immediate, if temporaiy, 
obligations, or whether they were suspending all liability until 
the conclusion of formalities. Have they, in other words, made 
the operation of their contract conditional upon the execution of a 
further document, in which case their obligations will be 
suspended, or have they made an immediately binding agreement, 
though one which is later to be merged into a more formal 
contract ? 

Upon the particular phrase “ subject to contract ” the pressure 
of litigation has stamped a precise significance. In other cases 
it is often difficult to decide if the language used justifies the 
inference of a complete and final agreement. The task of the 
courts is to extract the intention of the parties both from the terms 
of their correspondence and from the circumstances which 
surround and follow it, and the question of interpretation may 
thus be stated. Is the preparation of a further document a 
condition precedent to the creation of a contract or is it an 
incident in the performance of an already binding obligation ? 
As in all questions of construction, the comparison of decided cases 
is apt to confuse rather than to illuminate. It would appear, 
however, that, whenever there is evidence that the parties have 
acted upon the faith of a written document, the courts vdll 
prefer to assume that the document embodies a definite 
intention to be bound and will strive to implement its terms.^ - 
Such, at least, will be the instinct of a judge in a commercial 
transaction, where the parties are engaged in a particular 
trade and may be taken to have accepted its special and familiar 
usages as the background of their bargain. Thus in Hillas & 
Co. V. Arcos, Ltd.* 

Hillaa & Co. had agreed to buy from Arcos, Ltd.. “22,000 
standards of soft-wood goods of fair speafication over the season 
1930 The written agreement contained an option to buy 100,000 
standards in 1931. but without particuiars as to the kind or size of 
timber or the manner of shipment. No difficulties arose on we 
original purchase for 1930, but, when the buyers sought to «ercjse 
the oprion for 1931, the sellers took the point that the failure to 
define these various particulars showed that the clause was not 
intended to bind either party, but merely to provide a basis for 
future agreement. 

The House of Lords held that the language used, interpreted in 
the light of the previous course of dealing between the parties, 
showed a sufficient intention to be bound. 

* SwutandMaxivtll, Jjd.v. Univenal News Services, Ltd, [1964] 2 Q- B ^99- 
C1964I 3 All E. R. 30. 

* it933] All E. R. Rep. 494: 38 Com. Caae*, 23 
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** The problem for a court of construction,” said Lord Tomlin, 
” must always be so to balance matters that, without the violation 
of essential principle, the dealings of men may as far as possible be 
treated as effective, and that the taw may not incur the reproach of 
being the destroyer of bargains.’’^ 

Where, on the other hand, there is no particular trade in 
question and no familiar business practice to clothe the skeleton 
of the agreement, the task of spelling out a common intention 
from meagre words may prove too speculative for the court to 
undertake. Thus in Scammell v. Ouston} 

Ouston wished to acquire from Messrs. Scammell a new motor- 
van on hire-purchase terms. After a considerable correspondence, 
Ouston gave a written order for a particular type of van, which 
included the words—“ This order is given on the understanding that 
the balance of purchase price can be had on hire-purchase terms 
over a period of two years.** The order was accepted by Messrs. 
Scammell in general terms, but the hire-purchase terms were never 
specifically determined, ft later appeared in evidence that there 
was a wide variety of hire-purchase agreements and that there was 
nothing to indicate which of them the parties favoured. 

Messrs. Scammell later refused to provide the van, and Ouston 
sued for damages for non-delivery. Messrs. Scammell pleaded that 
no contract had ever been concluded, and the House of Lords 
accepted this view. 

Lord Wright^ said that there were two grounds on which 
he must hold that no contract had been made. 

*‘ The first is that the language used was so obscure and so 
incapable of any definite or precise meaning that the Court is 
unable to attribute to the parties any particular intention. The 
object of the Court is to do justice between the parties, and the 
Court will do its best, if satisfied that there was an ascertainable 
and determinate intention to contract, to give effect to that intention, 
looking at substance and not mere form. It will not be deterred 
by mere difficulties of interpretation. Difficulty is not synonymous 
with ambiguity so long as any definite meaning can be extracted. 
But the test of intention is to be found in the words used. If these 
words, considered however broadly and untechnically and with 
due regard to all Che just impticaCions. fail to evince any definite 
meaning on which the Court can safely act, the Court has no choice 
but to say that there is no contract. Such a position is not often 
found. But I think that it is found in this case.* My reason for 
so thinking is not only based on the actual vagueness and unintelli- 
gibility of the words used, but is confirmed by the startling diversity 
of explanations, tendered by those who think there was a bargain, 
of what the bargain was. I do not think it would be right to hold 
the appellants to any particular version. It was all left too vague.... 

But I think the other reason, which is that the parties never in 
intention nor even in appearance reached an agreement, is a still 
sounder reason agrinst enforang the claim. In truth, in my 

* [1932] All £. R R^., at p. 499; 38 Com. Cases, at p. 29 The earlier 
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opinion, their agreement was inchoate and never got beyond nego¬ 
tiations. They did, indeed, accept the position that there should 
be some fonn of hire-purchase agreement, but they never went on 
to complete their agreement by settling between them what the 
terms of the hire-purchase agreement were to be.” 


CompansoB A Comparison of these two cases is instructive. In Hillas v. 
ofthecases, ^rcos, though the document itself left a number of points un¬ 
determined, these could be settled by referring to the earlier 
relations of the parties and to the normal course of the trade. In 
Scammell v. Ousion not only were the lacunce themselves more 
serious but there was nothing either in the previous dealings of 
the parties or in accepted business practice which might help 
to supply them. Vit^ questions had originally been left un¬ 
answered and no subsequent negotiations ever settled them. In 
these circumstances the judges, with the best will in the world, 
could not invent a contract wWch the parties had been too idle 
to make for themselves. At the same time, as Lord Wright 
pointed out, the judges will always seek to implement and not to 
defeat reasonable expectations. TTiey will follow, if this is at 
all possible, the example of Hillas v. Areas rather than that of 
Scammell v. Ouston. In particular they will not be deterred 
from proclairmng the existence of a contract merely because one 
of the parties, after agreeing in substalfce to the proposals of the 
other, introduces a phrase or clause which, when examined, is 
found to be without significance. If there appears to be agree¬ 
ment on all essential matters, either on the face of the documents 
or by praying in aid commercial practice or the previous course 
of dealing between the parties, the Court will ignore a subsidiary 
and meaningless addendum. The case of Nicolene, Ltd. v. 
Simmonds^ illustrates this anxiety of the judges to support the 
assumptions of sensible men if thb is in any way possible. 

The plaintiffs wrote to the defendant offering to buy from him 
a large quantity of steel bars. The defendant replied in writing 
that he would be happy to supply them and thankmg the plaintiffs 
” for entrusting this contract to me.” He added: *’ I assume that 
we are in agreement that the usual conditions of acceptance apply. 
The plaintiffs acknowledged this letter and said that they awaited 
the invoice for the goods, but made no reference to the "usual 
conditions of acceptance.” The defendant failed to deliver the 
goods and the plaintiffs sued for breach of contract. 

The defendant argued that, as there had been no explicit agree¬ 
ment on the ” conditions of acceptance,” there was no concluded 
contract. His own letter, at the highest, was only a counter¬ 
offer which had not been accepted. The Court of Appeal dis-^ 
missed the argument and gave judgment for the plaintiffs. It 
appeared that there were no ” usual conditions of acceptance 
to which either party could refer. The words were therefore 
meaningless and must be ignored 


Denning, L.J., said*: 


" It would be strange indeed if a party could escape from every 
one of his obligations by inserting a meaningless exception from some 


fi9S3l X Q B. 545 ; C*953l * All E. R. 
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of them. • . You would find defaulters all scanning their contracts 

to find some meaningless clause on which to ride free." 

Hodson, L.J., said:^ 

** I do not accept the proposition that, because some meaningless 
words are used in a letter which contains an unqualified acceptance 
of an offer, those meaningless words must, or can, be relied on by 
the acceptor as enabling him to obtain a judgment in his favour on 
the basis that there has been no acceptance at all." 

The inclination of judges, whenever possible and especially in Acceptance 
commercial transactions, to find the existence of a contract is * 
further evident in their readiness to assume that the acceptance of spective 
an offer may have a retrospective effect- It may then serve to 
clothe with legal force the conduct of parties who have acted on 
the faith of this assumption. Few such cases, indeed, are to be 
found in the reports. But there seems no reason to doubt that in 
law as in common sense an acceptance may thus legitimate the 
past. The question was discussed by Megaw, J. in Trollope & 

Colls, Ltd. V. Atomic Power Constructions, Ltd.^ 

"Frequently in large transactions a written contract is expressed 
to l«ve retrospective effect, sometimes lengthy retrospective effect; 
and this in cases where the negotiations on some of the terms have 
continued up to almost, if not quite, the date of the signature of the 
contract. The parties have meanwhile been conducting their trans¬ 
actions with one another, it may be for many months, on the assump¬ 
tion that a contract would ultimately be agreed on lines known to 
both the parties, though with the ftnal form of various constituent 
terms of the proposed contract still under discussion. The parties 
have assumed that when the contract is made—when all the terms 
have been agreed in their final fonn—the contract will apply retro¬ 
spectively to the preceding transactions. Often, as I say, the ultimate 
contract expressly so provides. 1 can see no reason why, if the 
parties so intend and agree, such a stipulation should be denied 
legal effect." 

In the case under consideration there was no such express stipula¬ 
tion. But the parties had assumed that a contract would in due 
course be made, they had given orders and carried out work on 
this assumption and no other explanation of their conduct was 
feasible. The learned judge therefore imported into the contract, 
when ultimately made, a term that it should apply retrospectively 
to all that had been done in anticipation of it. 

A final illustration of the difficulty experienced in deciding Acceptance 
whether an offer has been accepted is afforded by the series of 
cases where a " tender ” is invited for the periodical supply of tenders, 
goods. 

Suppose that a corporation invites tendera for the supply of 
certain specified goods to be delivered over a given period. A 
trader puts in a tender intimating that he is prepared to supply the 
goods at a certain price. The corporation, to use the language of 
die business world, accepts ” the tender. What is the legal result 
of this " acceptance " ? 

There ts no doubt, of course, that the tender is an offer. The 
question, however, is whether its *' acceptance ” by the corporation 
is an acceptance in the legal sense so as to produce a binding 
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contract. This can be answered only by examining the language 
of the original invitation to tender. There are at least two 
possible cases. 

First, the corporation may have stated that it tvill definitely 
require a specified quantity of goods, no more and no less, as, 
for instance, where it advertises for s ,000 tons of coal to be supplied 
during the period January 1st to December 31st. Here the 
“ acceptance ” of the tender is an acceptance in the legal sense, and 
it creates an obligation. TTie trader is bound to deliver, the 
corporation is bound to accept, 1,000 tons, and the fact that 
delivery is to be by instalments as and when demanded does not 
disturb the existence of the obligation. 

Secondly, if the corporation advertises that it may require 
articles of a specified description up to a maximum amount, as, 
for instance, where it invites tenders for the supply during the 
coming year of coal not exceeding 1,000 tons altogether, deliveries 
to be made if and taken demanded, the effect of the so-called 
“ acceptance *' of the tender is very different. The trader has 
made what is called a standing offer. Until revocation he stands 
ready and willing to deliver coal up to i ,000 tons at the agreed 
price when the corporation from time to time demands a precise 
quantity. The “ acceptance ” of the tender, however, does not 
convert the offer into a binding contract, for a contract of sale 
implies that the buyer has agreed to accept the goods. In the 
present case the corporation has not agreed to take 1,000 tons, 
or indeed any quantity of coal. It has merely stated that it may 
require supplies up to a maximum limit. 

In this latter case the standing off’er may be revoked at any 
time provided that it has not been accepted in the legal sense; 
acceptance in the legal sense is complete as soon as a requisition 
for a definite quantity of goods is made. Each requisition by the 
offeree is an individual act of acceptance which creates a separate 
contract. If the corporation in the case given telephones for 
twenty-five tons of coal, there is an acceptance of the offer and both 
parties are bound to that extent and to that extent only—the one 
to deliver, the other to accept twenty-five tons. If, however, the 
tradesman revokes his offer, he cannot be made liable for further 
deliveries,^ although he is bound by requisitions already made.* 

The nature of a standing offer was considered in Great 
Northern Railteay Co. v. Wiiham.* In that case .— 

The plaintiffs advertised for tenders for the supply of stores. 
The defendant made a tender in these words ; “ I underwe to 
supply the Company for twelve months with such quantities or 
fspeciffed articles} as the Company may order from time to time. 
The Company replied by letter accepting the tender, and subse¬ 
quently gave various orders which were executed by the defendant. 
Ultimately the Company gave an order for goods witfun the achedule, 
which the defendant refused to supply. 


The Company succeeded in an action for breach of contract. 
The tender was a standing offer, to be converted into a series of 


* Offord V. Davies (i86a). ss C. B. (N. S ) 748 

* GJfJi. V. WitKam (1S73). L R. 9 C. P. 16 

* Ibid See also PetnvaJ. Ltd v, L.C.C. Asylums and Menial DefU^e^ey 
Commitlee (1918), 87 L. J. {IC B.) 677. 
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contracts by the subsequent acts of the Company. An order 
prevented pro tanto the possibility of revocation, and the defend¬ 
ant, though he might regain his liberty of action for the future, 
was meanwhile bound to supply the goods actually ordered. 


B. THE COMMUNICATION OF ACCEPTANCE. 

Even if the offeree has made up his mind to a final acceptance' 
the agreement is not yet complete. There must be an external 
manifestation of assent, some word spoken or act done by the 
offeree or by his authorised agent which the law can regard as the 
communication of the acceptance to the offeror,^ What constitutes * 

communication varies with the nature of the case and has pro¬ 
voked many difficult problems. A number of observations, 
however, may be made. 

(1) An offeror may not arbitrarily impose contractual Effect of 
liability upon an offeree merely by prod^ming that silence shall ® 

be deemed consent. In Felthousc v. Bindley,'^ 

the plaintiff, Paul Felthouse, wrote to his nephew, John, on 
February and, offering to buy his horse for £30 15s., and adding, 

** If I hear no more about hun, I consider the horse mine at that 
price." The nephew made no reply to this letter, but intimated to 
the defendant, an auctioneer, who was going to sell his stock, that 
the horae was to be kept out of the sale. The defendant inadver¬ 
tently sold the horae to a third party at an auction held on February 
25th, and the plaintiff sued him in conversion 

The Court of Common Pleas held that the action must fail as 
there had been no acceptance of the plaintiff’s offer before 
February 25th, and the plaintiff had therefore, at that date, no 
title to maintain conversion. 

" It is clear," said Willes, ]., '‘that the unde had no right to 
impose upon the nephew a sale of his horse for Cio X53. unless he 
chose to comply with the condition of writing to repudiate the offer.” 

Thus, if an enterprising tradesman sends goods to an address 
without previous authority and in the mere hope of a sale, he 
cannot force a contract upon an unwilling recipient by declaring 
that, unless he receives a contrary intimation by a certain date, 
he will assume the goods to have been bought. 

(2) While an offeror may not present an offeree with the alter- W&iver of 
natives of repudiation or liability, he may, for his own purposes, 

waive the need to communicate acceptance. He may himself run 
the risk of incurring an obligation, though he may not impose it 
upon another. Such waiver may be express or may be inferred 
from the circumstances. It will normally be assumed in what are 
sometimes called unilateral contracts. In this type of case the 
offer takes the form of a promise to pay money in return for an 
act; and the performance of that act will usuily be deemed an 


* See Pott'ell v Lee (1908), 99 L. T. *84. and R<Aophone FaetlUies, Ltd. v 
Blank, [1966] 3 All E. R 128; [1966] i W. L. R 1428. 

* (1826). II C.B (N.S) 869 . 
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adequate indication of assent.* In Carlill v. Carbolic Smoke Ball 
Co., the facts of which have already been given,* the argument 
that the plaintiff should have notified her intention to put the 
defendants’ panacea to the test was dismissed as absurd. Bowen, 
L.J., after stating the normal requirement of communication, 
continued:* 

" But there is this dear gloss to be made upon that doctrine, that 
as notification of acceptance is required for the benefit of the person 
who makes the offer, the person who makes the offer may dispense 
with notice to himself if he thinics it desirable to do so; . . . and if 
the person making the offer expressly or impliedly intimates in his 
offer that it will be sufBdent to act on the proposal without com* 
municating acceptance of it to himself, performance of the condition 
‘ is a sufficient acceptance without notification. . . . In the advertise¬ 

ment cases it seems to me to follow as an inference to be drawn 
from the transaction itself that a person is not to notify his acceptance 
of the offer before he performs the condition. . . . From the point 
of view of commonsense no other idea could be entertained. If I 
advertise to the world that my dog is lost and that anybody who 
brings the dog to a particular place will be paid some money, are 
all the police or other people whose business it is to find lost dogs to 
sit down and write me a note saying that they have accepted my 
proposal ? " 

Mode of (2) An offeror may himself prescribe the method of com- 

tion pr°-*^' '^woicating acceptance. Whether some particular mode has in 
scribed by fact been prescribed depends upon the inference to be drawn 

offeror from the circumstances.* There Is, for instance, authority for 

the view that an offer by telegram is presumptive evidence of a 
desire for a prompt reply, and that an acceptance sent by post 
may in such a case be treated as nugatory.* The observance of 
the mode prescribed by the offeror obviously suffices to complete 
the agreement. Whether precise observance is necessary is, 
however, a matter of some doubt 

Suppose, for inataocc. that a Glasgow distiller sends « note by his 
lorry driver to a London merchant, making an offer and asking for 1 
reply to be sent by the lorry on its return. Is an acceptance com¬ 
municated in any other manner ineffective ? 

If the offeree posts an acceptance in the belief that it will reach 
Glasgow before the lorry and if this is not the case, the better 
opinion is that the offeror may repudiate the acceptance.® But 
suppose that the acceptance is telegraphed or telephoned, so that 
it reaches the offeror before the return of his lorry. Is it to be 
regarded as ineffective merely because it was not communicated 
in the manner prescribed ? Such a ruling, which would be 
repugnant to commonsense, docs not appear to represent English 
law, for, in a case where the offeree was told to reply by return 


• - .1 » ^ r. »wr..,. , —» T ,> _ r. T> *6, and the Sixth 

■ UntlaUrai con* 

. . m United Do- 

. . . . • Ltd, [1968] I 

LJ.. preferred 

synallagmalte to bil^tteral because there may be more than two parties involved 

• Supra, p. 26 

• [1893! r Q B 256, at pp 269-70 . ^ ^ 

• See Kennedy v. Thomoisrn, [1929] 1 Ch 426; [19*®] AH E N* Rep- 5 *J- 
> Quenerduatne v Cole (1883). 32 W. R. 185 

• Cf. the American decision m Elttuon v, Henshaw (1819). 4 Wheaton. 225. 
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of post,” it was said by the Court of Exchequer Chamber that a 
reply sent by some other method equally expeditious would 
constitute a valid acceptance.^ The result would, of course, be 
otherwise, if the offeror had insisted that a reply should be sent 
by the lorry and by that method only^ 

(4) If no particular method is prescribed, the form of com¬ 
munication will depend upon the nature of the offer and the cir¬ 
cumstances in which it is made. If the offeror makes an oral 
offer to the offeree and it is clear that an oral reply is expected, 
the offeree must ensure that his acceptance is understood by the 
offeror. Suppose that a man, by word of mouth, offers to marry 
a woman and that the woman murmurs her acquiescence in 
accents so soft that her shy assent is inaudible. If the man, 
smarting from his assumed repulse, promptly marries another 
woman, the first could surely not sue him for breach of promise 
of marriage.* Or, to cite a modem judicial illustration, suppose 
that A. shouts an offer to B. across a river or a courtyard and 
that A. does not hear the reply because tt is drowned by an 
aircraft flying overhead. No contract is formed at that moment, 
and B. must repeat his acceptance so that A. can hear it.^ This 
rule—that acceptance is incomplete until received by the offeror 
—governs conversations over the telephone no less than discus¬ 
sions in the physical presence of the parties, and it has now been 
applied to ^e most modem methods of communication. In 
Entores, Ltd, v. Miles Far East Corporation^^ 

the plaintiffs were a London company and the defendants were an 
American corporation with agents in Amsterdam. Both the 
plaintiffs in London and the defendants* agents in Amsterdam had 
equipment known as “Telex Service*' whereby messages could 
be despatched by a teleprinter operated like a typewriter in one 
country and almost instantaneously received and t)^ed in another. 
By this instrument the plaintiffs made an offer to the defendants' 
agents to buy goods from them, and the latter accepted the offer. 
The plaintiffs now alleged that the defendants had broken their 
contract and wished to serve a writ upon them. This they could 
do, although the defendants were an American corporation with no 
branch in England, provided that the contract was made in England. 

The defendants contended that they had accepted the offer in 
Holland and that the contract had therefore been made in that 
country. But it was held by the Court of Appeal that the parties 

were in the same position as if tf—-1 • • •» » 

presence or over Ac telephone, 
ance until it had been received 

place in London and that a writ could therefore be issued. 


• T%nn V. Hoffmann &• Co. (1873), 29 L. T. 2yi. 

* Even here the ofieror may waive the necessity of following the exclusive 
method prescribed and allow a substitnte; see the difficult case of Compagnit 
de Commerce et Cemmtsston S A.R L. v. Parktnson Stove Co., [1933] 2 Uoyd’s 
Rep. 487. discussed by Mr. B. S Eckeisley in Mod. L. Rev., at pp. 476-7. 
See on the whole subject the article by t^fessor Wmfield, entul^ Some 
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Part II. Formation of Contract. 

Parker, L.J., after reciting circumstances where expediency 
might demand another rtile,^ said; ' 

“ Where, however, the parties are in each other's presence or, 
though separated in space, communication between them is in 
effect instantaneous, there is no need for any such rule of con¬ 
venience. To hold otherwise would leave no room for the 
operation of the general rule that notification of the acceptance 
must be received. An acceptor could say: ‘I spoke the words 
of acceptance in your presence, albeit softly, and it matten 
not that you did not hear me’: or ‘I telephoned to you and 
accepted, and it matters not that the telephone went dead and you 
did not get my message.’ ... So far as Telex messages are con¬ 
cerned, though the despatch and receipt of a message is not com¬ 
pletely instantaneous, the parties are to all Intents and purposes in 
each other’s presence just as if they were in telephonic communica¬ 
tion, and I can see no reason for departing from the general nUe that 
there is no binding contract until notice of the acceptance Is 
received by the offeror- That being so, and since the offer was made 
by the plaintiffs in London and notification of the acceptance was 
received by them in London, the contract resulting therefrom was 
made in London.”* 

Commumca- (5) If no particular method of communication is prescribed 
and the parties are not, to all intents and purposes, in each other’s 
presence, the rule just laid down—that an acceptance speaks only 
when it is received by the offeror—may be impracticable or 
inconvenient. Such may well be the case where the negotiations 
have been conducted through the post. The question as to what 
in these circumstances is an adequate communication of accept¬ 
ance arose as early as r8i8 in the case of Adams v. Lindsell.^ 

The pUiotiffa were woollen manufacturers m Bromagrove, 
Worcejtenhire. The defendants were wool-dealera at St. Ivea 10 
Huntingdon. On September and, 18x7, the defendants wrote to 
the plaintiffs, offering a quantity of wool on certain terms and 
requiring an answer ** in course of post ”. The defendants mis¬ 
directed their letter, which did not reach the plaintiffs until the 
evening of September 5th. That same night the plaintiffs posted a 
letter of acceptance, which was delivered to the defendants w 
September 9th. If the original offer had been properly addre«ed, 
a reply could have been expected by September 7th, and meanwhile, 
on September 8th, not having received such a reply, the defendants 
had sold the wool to third parties 

The trial judge directed a verdict for the plaintiffs on the ground 
that the delay was due to the defendants’ negligence, and the 
defendants obtained a rule nisi for a new trial. The vital question 
was whether a contract of sale had been made bettvecn the 
parties before September 8th. Two cases only were cited 
by counsel* and none by the Qjurt, and it was treated virtually 
as a case of first impression. 

Thrw . As an academic problem, three possible answers were available. 

An offer made through the post might be regarded as accepted 

colutions. - .1, / *t. I 

in the eyes of the law;— 

(i) As soon as the letter of acceptance is put into the post; 
or 


• See infra, u to aegotiations coadacted throogb the poet 

• [*953] a AD E. R. »t p 498. [1933] a 0- B , *t p. 336- 

• I B A Aid 68x. , . • „ 

*Payn* r. Cflw (X789). 3 T. R. 148. and CooAer. OjUy (X790). 3“. K. 033. 
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(ii) When the letter of acceptance is delivered to the offeror’s 

address; or 

(iii) When the letter of acceptance is brought to the actual 

notice of the offeror. 

If the first answer were adopted, no further question would 
arise upon the facts in Adams v. Lindsell. The contract was 
complete on September 5th. If either of the others were adopted, 
the problem is complicated. An offer is, of course, capable of 
acceptance only so long as it continues to exist, and it might be 
argued that the defendants, by selling the wool elsewhere on 
September 8th, had revoked the offer and that a purported 
acceptance after that date was belated. 

Each answer, it may be noted, offers a practical solution,' not 
one compelled by logical necessity, and the choice is arbitrary. 
The German legal system, for example, prefers the second 
solution^: the Court of King’s Bench in Adams v. Lindsell 
preferred the first. There was a sufficient act of acceptance 
when the plaintiffs put their letter into the post on September 5th. 
The decision was based avowedly on empirical grounds and it 
was for a time looked at askance by those whose thought was 
coloured by the continental concept of consensus. So long as it 
was felt, with whatever reservations, that there could be no 
contract without a “meeting of the minds,” there was a natural 
reluctance to admit the existence of an agreement merely because 
a letter of acceptance had been put into the post. Before it 
reached the offeror, either party might have changed his mind.* 
But the pure milk of consensus had in practice to be diluted by 
commercial expediency. Mellish, L.J., empbasixed in 1872 
the “ very mischievous consequences " which would follow the 
adoption of either of the alternative solutions. 

" No mercantile mao who has received a letter making him an 
oiTer, and has accepted the offer, could safely act on that acceptance 
after he has put it into the post, until he knew that it had been 
received. . . . According to the argument presented to us, if the 
person who has sent the offer finds that the market is falling, and 
that it will be a bad bargain for him, be may. at any Qme before he 
has received the answer, revoke his offer.”* 

In 1880, in Byrne v. Van Tienhoven, Lindley, J., treated the 
question as beyond dispute. 

” It may be taken as now settled that, where an offer is made and 
accepted by letters sent through the post, the contract is completed 
the moment the letter accepting the offer is posted, even though it 
never reaches its destination.’'* 

The solution, as has already been said, rests upon empirical 
grounds and is a departure from the normal assumption that no 
acceptance is complete tmtil it has been received by the offeror. 
But it represents a balance of convenience; and, if further 
justification is needed, may be supported on the ground that the 

• See Winfield. 55 L. Q. R , pp. 506-7. But note that some of the efiect of 
this diSerence between the two systems is cancelled by the rule of German law 
that an ofier (unless expressed to be revocable) is binding on the offeror for a 
reasonable time even before acceptance. See Nossbanin, ComparaUp* Atpeett 
of Ike Anglo~American Offer~and‘Acceptanee Doctrine, 36 Col. L. R. 920. 

• See.e.g., Thesiger. L.J. inHouseholdFwtnnd Carriage Accident Ineurance 
Co. V. Grant (1879) 4 Ex. D 216. at p. 220. 

• lie Impertal Land Co. of Martetlies, Harris Case (1872). 7 Cai App 587. 

• Byrne v. Van Tsenhoven (t88o), 5 C. P. D. 344, at p. 348. 
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Offer unknovm to Acceptor. 

framing his offer in appropriate terms. Either solution may be 
supported; and it must be hoped that the accidents of litigation 
will enable the English courts to choose finally between them. 

In the second place, do contractual obligations arise if services Must 
are rendered, which in fact fulfil the terms of an offer, but arc 
performed in ignorance that the offer exists ? The defendant ledge of 
may have offered a reward to anyone who gives information offer ? 
ensuring the conviction of a criminal. If the plaintiff supplies 
the information before he knows of the reward can he afterwards 
claim it ? In Neville v. Kelly in 1862,^ though the decision 
rested upon another point, the Court of Common Pleas was 
inclined to favour such a claim, and in Gibbons v. Proctor in 
1891^ Day and Lawrance, J.J., sitting as a Divisional Court, 
apparently supportedit. But theygave no reasons for theiropinion, 
which has been generally condemned by academic lawyers.* 
Agreement, it is true, has often to be inferred from the conduct 
of the parties although it does not exist in fact, but the inference 
can scarcely be drawn from the mere coincidence of two inde¬ 
pendent acts. The plaintiff, when he acted, intended not to 
sell his information, but to give it, and there was nothing to 
justify any reasonable third party in inferring the contrary. 

These academic objections were received as valid in the 
American case of Fitch v. Snedaker,* where Woodruff, J., 
pertinently asked, " How can there be consent or assent to that 
of which the party has never heard ? ” The position was 
reviewed, and the ruling in Fitch v. Snedaker taken, perhaps, a 
little further in the Australian case of R. v. Clarke.^ 


and some time later gave the nccessar>' information. He claimed 
the reward from the Crown by Petition of Right. He admitted not 
only that he had acted solely to save his own skin, but that, at the 
time when he gave the information, the question of the reward had 
passed out of his mind. 

The High Court of Australia held that his claim must fail. He 
was, in their opinion, in the same position as if he had never heard 
of the reward. In the words of Higgins, J., 

** Clarke had seen the offer, indeed, but it was not present to his 
mind—he had forgotten it and gave no consideration to it in his 
intense excitement as to his own danger. There cannot be assent 
without knowledge of the offer; and ignorance of the offer is the 
same thing, whether it is due to never hearing of it or to forgetting 
it after hearing.” 


* 12 C B (N S.) 740 

* 64 L. T. 594: 7 T. L R 462. 

* See the strictures of Pollock (13th Edn.. p. 16) and of Salmond and 
Williams, at p. 73; and Corbin 10 Selfci Readtngs ett the Law of Cemtraets, 
at p. 180. n 20. The case has recently been examined by Mr. A H. Hudson, 
84 L. Q. R. 503 

* (1868}, 38 N. Y. 248: Langdell, no 

* (1927). 4® C. L. R. 227. In Bloom v. Amerxean Swiss Watch Co., South 
African L. R. (1915). App D. too. the Appellate Division of the Supreme 
Court of South Africa held, disapproving Ctbbons v Proctor, that, where 
Information bad been given without knowledge that a reward had be« 
ofiered, the informer could not recover the revwd. 
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gorically that " two manifestations of willingness to make the 
same bargain do not constitute a contract unless one is made with 
reference to the other.”* Authority, therefore, so far as it goes, 
would seem.to deny the efficacy of cross-offers; but it does not go 
very far. On principle the issue is equally doubtful. It is 
certainly true that the act of neither party is in direct relation to 
that of the other and that the strict requirements of offer and 
acceptance are unsatisfied. But, in contrast with the situation in 
such cases as Fitch v. Snedaker and R. v. Clarke, each party does 
in truth contemplate legal relations upon an identical basis, and 
each is prepared to offer his own promise as consideration for the 
promise of the other. There is not only a coincidence of acts, 
but, if this is thought to be relevant, a unanimity of mind. 


SECTION IV. TERMINATION OF OFFER. 

It is now necessary to consider the circumstances in which an 
offer may be terminated or negatived. It may be revoked, it may 
lapse, it may be subject to a condition that fails to be satisfied or it 
may be affected by the death of one of the parties. 

A. REVOCATION 

It has been established ever since the case of Payne v. Cave in 
1789’ that revocation is possible and effective at any time before 
acceptance: up to this moment ex hypothesi no legal obligation 
exists. Nor, as the law stands, is it relevant that the offeror 
has declared himself ready to keep the offer open for a given 
period. Such an intimation is but part and parcel of the original 
offer, which must stand or fall as a whole. The offeror may, of 
course, bind himself, by a separate and specific contract, to keep 
the offer open; but the offeree, if such is his allegation, must 
prove all the elements of a valid contract, including assent and 
consideration.* In Routledge v. Grant^ the defendant offered 
on March i8th to buy the plaintiff’s house for a certain sum, 

” a definite answer to be given within six weeks from date.” 

Best, C.J., held that the defendant could withdraw at any moment 
before acceptance, even though the time limit had not expired. 

The plaintiff could only have held the defendant to his offer 
throughout the period, if he had bought the option by a separate 
and binding contract. 

'The revocation of an offer is ineffective unless it has been Revocation 
communicated to the offeree. It is not enough for the offeror must'i» 
to change his mind. For some years, it is true, obsessed with the comwuni- 
theory of consensus, the judges were content with the mere altera- cated. 
tion of intention.® But business necessity, in this instance no 

i Re-Statement of the Law of Contracts (Amencan Law Institute), S 23. 

For the American cases, see Select Readings on the Law of Contracts, pp 140-1 
and 180-1, 

* 3 T. R 148- 

* It was recommended by the Law Revision Committee in 1937 that the 

law be altered so as to mahe binding an agreement to keep an oSer open lor a 
definite period of time or nntil the ocenrrence of some specified event, even 
if there is no consideration for the agreement. See Sixth Interim Report 
(1937). P- 31- ^ 

* (1828), 4 Bing, 653. 

» See Coo>e v. Oxley (X79o). 3 T. R. 653, and Head y^irgon (1828), 3 Man. 

& Ry. (K. B.) 97- 
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the offeree’s performance of an act, may he revoke his offer at' 
any time before the completion of this act ? A reward may have 
been advertised for the return of a lost dog to a given address, 
a sum of money may have been promised if, at the end of five 
years, the offeree can prove that he has abstained from,strong 
drink throughout the period, or, as in the illustration put by 
Brett, J., in Great Northern Raihcay v. Witham the defendant 
may have said to the plaintiff If you will go to York, I will 
give you £100.” May the offeror, by giving notice, revoke his 
offer when he sees his dog being led through the streets towards 
his house, or when the offeree has endured three years of 
abstinence, or when, after a laborious journey, he has succeeded 
in reaching Doncaster ? The application of .the ordinary rules 
of revocation would suggest an affirmative answer. An offer may 
be revoked at any moment before it matures by acceptance into 
a contract, and it has generally been assumed that, when a promise 
is offered in return for an act, there is no acceptance until the act 
has been completely performed.* The problem, though it has rarely 
occupied the time of the courts, \vzs discussed during the argument 
in Offord v. Davies.^ Williams, J., asked counsel, “ Suppose I 
guarantee the price of a carriage to be built for a third party who, 
before the carriage is finished and, consequently, before I am 
bound to pay for it, becomes insolvent, may I revoke my 
guaranty ? ” Counsel replied, " Not after the coach-builder has 
commenced the carriage’’; butERix.C.J., dissented. “Before 
it ripens into a contract, either party may withdraw and so put 
an end to the matter,” 

This solution, though logical, has been felt to be hard, and 
methods of evasion have been sought.^ It has been suggested 
in America that two separate offers are inherent in the offeror’s 
statement: an express offer to pay on the performance of the act, 
and an implied offer not to revoke if the offeree begins his task 
within a reasonable time,* On this assumption, the beginning 
of the task not only constitutes the acceptance of the implied offer, 
but also supplies the consideration which the law requires for its 
validity, as for that of every contract not under seal.* If the offeror 
attempts thereafter to revoke, he may be sued for the breach 
of this secondary promise. This American suggestion was, indeed, 
anticipated by the Supreme Court of New South Wales which, as 
early as x86o, decided that in the case of an unilateral contract the 
original offer may not be withdrawn after the offeree has started 
to act.* In England a less subtle, if more doubtful, argument, has 


* (»873). L R 9 C. P 16 

* See tupra. pp 39-40. 

* ftSSil. 12 C B. (N. S ) 748 

* It has, however, been pointed ont that too much can be made of the 
hardship. Both parties retain their freedom of volition before acceptance, 

• • ■ See 

• ... • •• .. . Select 


* See ^n^Ta. Chap II. 

» Abbott V. Lance, Legge’s New South Wales Reports, 1283. We owe this 
reference to Mr. P. F. P. Higgins, joint editor of the Australian edition of this 
book. 



Pz~S'^V.'^i££p:zi*f’c 

aSs«t£^t-S?T=:S?i^ 

';"'«d;vor’. °'f=r <rt;/if“'“accent ^"''fara; cont^ '''""a 

"on. r, "“a t),e '''"■ch contemn? ' ‘’^ ">c par,;,,Wot 
®"gl«/teiyarhapj Jh?‘''’'“'’“and(h* “"'-y "icV^^^"'“ance 

B. r ___ 


---~-_ '’'^“^'“^"■“'.and 


—— 

' r,n'i»S.Lg;7|»-«i,?i a*. A „,„r^ 

"--"".oe c, J- «■ 


Effect of Death. 


51 


C. FAILURE OF A CONDITION SUBJECT 
TO WHICH THE OFFER WAS MADE. 

An offer, no less than an acceptance, may be conditional'and 
not absolute; and if the condition fails to be satisfied, the offer 
will not be capable of acceptance. It has already been seen that 
if A. offers to sell a house to B., B. may make his acceptance 
"subject to contract". In the same way C. may, “subject to con¬ 
tract", offer to buy a house from D.' The condition may be 
implied as well as expressed. A striking illustration is afforded 
by the case of FinanciT^s, Ltd. v. Sttmson.* 

On March z6 the defendant saw at the premises of X, a dealer, a 
motor car advertiaed for ^350. He wished to obtain it on hire 


defendant returned it to X, saying that he was ready to forfeit his 
' £7^' O" March 24 the car was stolen from X's premises, but was 
recovered badly damaged. On Mart^ 25, in ignorance of these 
facts, the plaintiffs signed the “agreement”. 

When the plaintiffs subsequently discovered what had happened, 
they sold the car for £2^0 and sued the defendant for breach of the 
hire-purchase contract. The Court of Appeal gave judgment for 
the defendant. The so-called "agreement" was in truth an offer 
by the defendant to make a contract with the plaintiffs. But it was 
subject to the implied condition that the car remained, until the 
moment of acceptance, in substantially the same state as at the 
moment of offer. As Donovan, L.J. asked:* 

“Who would offer to purchase a car on terms that, if it were 
severely damaged before the offer was accepted, he, the offeror, 
would pay the bill ? . . . The county court judge held that there 
must be implied a term that, until acceptance, the goods would 
remain in substantially the same state as at the date of the offer; 
and I think that this is both good sense and good law.” 

As the implied condition bad been broken before the plaintiffs 
purported to accept, the offer had ceased to be capable of accep¬ 
tance and no contract had been concluded. 


D. DEATH. 

The effect of death upon the continuity of an offer is more Effect of 
doubtful. It is clear that the offeree cannot accept after he has had 
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to the public at large, assumes the continued existence of a 
particular offeree, and that the destruction of this assumption 
frustrates the intention to contract. This view has been taken in 
Canada. In Re Irvine it was held by the Appellate Division of the 
Supreme Court of Ontario that an acceptance, handed by an 
offeree to his son for posting but not in fact posted until after the 
offeree’s death, was invalid.^ 


SECTION V, CONSTRUCTING A CONTRACT. 

The rules thus developed by the Common Law as to the 
making, acceptance and revocation of offers illustrate the almost 
self-evident truth that while contract is ultimately based upon 
the assumption of agreement, the courts, like all human tribunals, 
cannot peer into the minds of the parties and must be content 
with external phenomena. The existence of a contract, in many 
cases, is to be inferred only from conduct. To do justice, how¬ 
ever, the courts may have to go beyond the immediate inferences 
to be drawn from words and acts and may be tempted or driven 
to construct a contract between persons who would seem, at 
first sight, not tc be in contractual relationship with each other 
at all. 

The classical example of this process is the case of Clarke v. 
Dunraven.* * 

The owners of two yachts entered them for the Mudhook Yacht v. 

Club Regatta. The rules of the Club, which each owner undertook t>vnfav$n. 
in a letter to the Club Secretary to obey. Included an obligation to 
pay '* all damages " caused by fouling. While manceuvring for the 
start, the Satanita fouled the Valkyrie and sank her. The owner of 
the latter sued the owner of the fonner for damages. 

The defendant argued that his only liability was under a 
statute whereby his responsibility was limited to per ton on the 
registered tonnage of his yacht.* The plaintiff replied that the 
- fact of entering a competition in accordance with the rules of the 
Club created a contract between the respective competitors and 
that by these rules the defendant had bound himself to pay " all 
damages.” The vital question, therefore, was whether any 
contract had been made between the two owners: their imme¬ 
diate relations were not with each other but with the Yacht Club. 

It was held, both by the Court of Appeal and by the House of 
Lords, that a contract was created between them either when 
they entered their yachts for the race or, at latest, when 
they actually sailed.* The competitors had accepted the rules 
as binding upon each other. 

The role of the judges in thus constructing a contract was ac¬ 
cepted and explained in 1913 by Lord Moulton.* 


3 All i:.. U. 194. 

* Merchant Shippini; Act fAmendineaO Act, i86*, s. 54 (1I. 

* See the judgments of Lord Esher, [1895] P. at p. 255. and of Lord 
Herschell. [1897') A. C. at p. 63. 

* Ilttlbut. Symons &• Co. v. BvcMeton, [1913} A. C. 30. at p 47. 
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tion or representation as to the sbite or quality of the vehicle is 
given or implied”. The car, in the words of Lord Greene, "was 
nothing but a mass of second-hand and dilapidated ironmongery”. 

The plaintiff sued for the return of the car and for the balance of the 
instalments still due. Had the hire-purchase agreement stood 
alone, the clause quoted might have precluded the defendant 
from pleading the state of the car.* But the Court of Appeal held 
that not one but two contracts had been made by the parties. 
The hire-purchase agreement itself had been preceded by a 
separate contract effected by an exchange of promises. The 
plaintiff, through his agent, had offered to guarantee the con¬ 
dition of the car in return for the defendant’s promise to take it on 
hire-purchase terms. This separate contract the plaintiff had 
broken. In the result the parties gave mutual undertakings to the 
court, the defendant to return the car and the plaintiff to treat 
the hire-purchase contract as at an end; and the court ordered 
the plaintiff to refund the deposit and the instalments which 
the defendant had already paid. 

In Broton v. Sheen and Richmond Car Sales, Ltd .*:— 

The plaintiff wanted to obtain a car. The defendants showed him 
one, saying that it was " in perfect condition and good for thousands 
of trouble-free miles.” The plaintiff, relying on this statement, 
decided to take it, but could not pay cash. It was therefore agreed 
that the transaction should be financed through X. and Co., a 
finance company. In accordance with the usual course of such 
business, the defendants sold the car to X. and Co., and X. and Co. 
made a hire-purchase contract with the plaintiff. When the car was 
delivered to the plaintiff, he found that it was not in good condition 
and had to spend money in putting It in order. 

He sued the defendants for breach of their undertaking that 
the car was “in perfect condition”, and the defendants were held 
liable. 

In Andrezos v. Hopkinson *:— 

The pUintifr wanted to obtain a second-hand car. The defendant, 
a car dealer, recommended one, saying: " It's a good little bus. 

I would stake my life on it." Hire-purchase anungements were 
then made. The plaintiff paid a deposit of £$0 to the defendant; 
the defendant sold the car to X. and Co., a finance company; and 
X. and Co. made a hire-purchase contract with the plaintiff. X. and 
Co. then delivered the car to the plaintiff, who signed a delivery 
note stating that he was " satisfied as to its condition." Up to this 
moment the plaintiff had not examined the car. A week later, 
when the plaintiff was driving it, it suddenly swerved into a lorry. 
The car was wrecked and the plaintiff was seriously injured. On 
examination it became clear that, when the car was delivered, the 
steering mechanism was badly at fault. 

The plaintiff might have been precluded by the delivery note 
from suing X. and Co, on the hire-purchase contract. But he 
recovered damages from the defendant for breach of the under- 
taWng given by the latter before the hire-purchase contract had 
been made. 

* The plalntifi. however, might have broken the fnadameotal obligatioo 
created by the contract, see infra, pp. 119-137. 

* 1*950] I All £. R. 1103. 

* [1957] t Q- B. 339; [1956] 3 All £. R. 433. 




56 Part II, Formation oj a Contract. 

In each of these cases the defendant had given an under¬ 
taking to the plaintilT which induced the plaintiff to make an 
independent contract. In each of them the court was able to 
construct a preliminary or *' collateral ” contract, “ the con¬ 
sideration for which,” in I^ord Moulton’s words, ^vas ” the 
making of some other contract,” and for whose breach an action 
would He. Reciprocal promises could be spelt out of the dealings 
between the parties. ” If you will promise to specify my paint 
to be used on your pier or to enter into a contract for the hire- 
purchase of a car, I will promise that the paint is of good quality 
or the car in good condition.”^ The device, like other judicial in¬ 
ventions, must not be abused. In 1965, in the case of Hill v. 
Harris, Diplock, L.J., said “that, when parties have entered into 
a lease which has been the subject of negotiations bet%vcen them 
over a period of something like six months, [a court] is unlikely to 
find the terms on which the premises are to be held, or the relevant 
covenants in relation to the premises, outside the terms of the 
negotiated lease itself.’’* On the facts of this particular case the 
Court of Appeal was not prepared to discover the existence of any 
agreement other than that contained in the lease. But there is 
good authority for saying that, where the facts justify the conclu¬ 
sion, a court may properly “construct a collateral contract” from 
things said or done during the preliminary negotiations.* Used 
with discretion, an instrument has thus been forged which, with¬ 
out offending orthodox views of contract, may enable substantial 
justice to be done. 


‘ Readers ot the jadgmenU in these three cases will observe that the 
word " warranty " Is used to describe the undertaking given by the defendants. 
As will be seen [%nfra, p. 130). this word, in modeni legal language, is nsed to 
denote a term ot comparatively minor importance included in a contract. 
It would therefore seem inappropriate in the present context, where the 
task of the court was to construct an entirely independent contract, one 
side of which was the nndertaking in question. But, though the language 
employed may be unhappy, the result of the cases is in line with previous 
developments, as described by Lord Moulton. See (1958) Mod L Rev. 177-80 

* [1965] 2 All E R 358. at p 362; [1965] 2 W. L. R. 133*. at p 1336 , 

* De LassalU v. Cutldford, [1901] 2 K. B 215. and City and Weslmint^fr 
Properties [1934] Ltd v. Mudd, [1959) Ch. I29. [1958J 2 All E. R. 733 See 
infra, p 1x0 
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SECTION I.—FUNCTION AND DEFINITION. 

If a new code had to be drafted for Utopia, its law of contract 
might rest upon one of two prembes. The defendant might be 

^.4, . _u._jjjep!ain- 

■ ■ ■ • ,•/ ■ ■ ; . -• • • •• ; « ... part of a 

. ' ■ . . • . ■ . ■ irtal share. 

Either premise may be defended. Most foreign systems adopt the 
first alternative. Thus the French Code defines a contract as 
“an agreement by which one or several persons bind themselves, 
in favour of one or several other persons, to give, or to do, or not to 
do, something.” The definition includes a purely gratuitous 
undertaking, a contrat de bienfaisance,^ 

For four hundred years England has chosen the second Actioa 
alternative. To sustain an action on a prombe made by the de- 
fendant the plaintiff must show’ uther that it b contained in a ^ ' 
document under seal or that it b supported by the presence of 
“consideration.” The requirement of a seal, in the modem law 

^ See Code Civile, art. iioi. and Amos and Walton, Introdueiion to French 
haw, pp. 144-146 It should be observed that in France as in all legal 
systems gratuitous pronuses ^1 be the exception, not the rule; but they form 
the exception that proves the rule 
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at least, is a formality that can be supplied with little trouble or 
expense. But "consideration” is a word long rooted in the langu¬ 
age of English law and denotes its fundamental attitude to con¬ 
tract. It has already been seen^ that when, in the middle of the 
sixteenth century, the lawyers evolved, through the action of 
Assumpsit, a general contractual remedy, they decided at the 
same time that it would not avail to redress the breach of any and 
every promise, whatever its nature. In particular, it was not to 
be used to enforce a gratuitous promise. The plaintiff must show 
that the defendant’s promise, upon which he was suing, was part 
of a bargain to which he himself had contributed. It must ^ve 
been offered in return for an act done or a counter-promise made 
by the plaintiff. It is to this requirement of mutuality that the 
name 01 Consideration was given, 

doctrine thus established was accepted throughout the 
attack on seventeenth and in the first half of the eighteenth centuiy as an 

Considera* integral part of the new law of contract. But when Lord Mans- 

field became Chief Justice of the King’s Bench in 1756 its pride 
of place was challenged. At first Lord Mansfield refused to re¬ 
cognise it as the vital criterion of a contract and treated it merely as 
evidence of the parties’ intention to be bound. If such an intention 
could be ascertained by other means, such as the presence of 
writing, consideration was unnecessary.* This direct assault was 
repelled with ease. In Rann v. Huihes in 1778* it was piocl^mcd 
that 


"all contracts arc by die law# of England distinguished into 
agreements by specialty and agreements by parol} nor is there any 
such third class... as contracts in writing. If the;r be merely wnitw 
and not specialties, they are parol, and a consideration must be 
proved." 

J v »vr- ——^ Accept- 

. • ; ' ■ . : ! . contract, 


"Where a man is under a moral obligation, which no Court . 
or equity can enforoe, and promises, the honesty and rectitude of the 
thing is a consideration. . . . The ties of conscience upon an up¬ 
right mind are a sufficient consideration.''* 

According to this view, whenever a man is under a moral duty to 
pay money and subsequently promises to pay, the pre-existing 
moral duty furnishes consideration for the promise. The equation 
of consideration and moral obligation was accepted, though wifo 
increasing distrust, for nearly sixty years, and was finally repudi¬ 
ated only in 1840. In Eastmood v. Kenyon f 



{Litufjitia r. 
until 1S40. 
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On the death of John Sutcliffe, his infant daughter, Sarah, was left 
as his sole heiress. The plaintiff, as the girl’s guardian, spent money 
on her education and for the benefit of the estate, and the girl, 
when she came of age, promised to reimburse him. She then 
married the defendant, who also pronused to pay. The plaintiff 
sued the defendant on this promise. 

Lord Denman dismissed the action and condemned the whole 
principle of moral obligation upon which it was founded. Such a 
prindple was an innovation of Lord Mansfield, and to extirpate 
it would be to restore the pure and original doctrine of the com¬ 
mon law. Moreover, as he pointed out, the logical inference from 
the acceptance of moral duty as the sole test of an actionable 
promise was the virtual annihilation of consideration. The law 
required some factor additional to the defendant’s promise, 
whereby the promise became legally binding; but, if no more was 
needed than the pressure of conscience, this would operate as 
aoon as the defendant voluntarily assumed an undertaking. To 
give a promise was to accept a moral obligation to perform it. 

As a result of EasttBood v. Kenyon it was clear that considera¬ 
tion was neither a mere rule of evidence nor a synonym for moral 
obligation. How then was it to be defined? In the course of the 
nineteenth century it was frequently said that a plaintiff could 
establish the presence of consideration in one of two ways. He 
might prove either that he had conferred a benefit upon the 
defendant in return for which the defendant’s promise was given 
or that he himself had incurred a detriment for which the promise 
was to compensate.^ 

The antithesis of benefit and detriment, though reiterated in 
the courts, is not altogether happy. The use of the word 
detriment,” in particular, obscures the vital transformation of 
assumpsit from a species of action on the case to a general remedy 
in contract. So long as it remained tortious in character, it was 
necessary to prove that the plaintiff had suffered damage in 
reliatfte upon the defendant’s undertaking. When it became 
contractual, the courts concentrated, not on the consequences of 
the defendant’s default, but on the facts present at the time of 
the agreement and in return for which the defendant’s promise 
was given. Detriment ” is clearly a more appropriate descrip¬ 
tion of the former than of the latter situation. Nor is this 
criticism of merely antiquarian interest. The typical modem 


' " A consideration of loss or inconvenience sustained by one party at the 
request of another is as good a consideration in law for a promise by such 
other as a consideration of profit or convenience to himself.*'—Lord Ellen- 
borough in Bunn v. Guy (1803). 4 East, 190. _ 

*’ Consideration means someUiiog which b of value in the eye of the law, 
moving from the plaintiS : it may be some detriment to the pL^ntifi or some 
benefit to the defendant." Patteson. J., in Thomas v. Thomas (1842). a Q. B. 
851. 

’* A valuable consideration in the sense of the taw may consist either in 
some right, interest, profit or benefit accruing to one party, or some forbear¬ 
ance, detriment, loss 01 responsibility given, suffered nr undertaken bv tbe 
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contract is the bargain struck by the exchange of promises. If A. 
orders goods on credit from B., both A. and B. are bound from 
the moment of agreement, and, if the one subsequently refuses to 
execute his part of it, the other may sue at once. Yet here no 
benefit has been conferred upon the defendant nor any detriment 
suffered by the plaintiff. Mutual promises alone exist*, and the 
plaintiff, in calling upon die defendant to fulfil his undertaking, 
need show no more than a willingness to implement his own. It 
is assumed that each promise is equally binding. 

CoQsidera- A different approach to the problem of consideration may 
twothepnee be made through the language of purchase and sale. The 
proimse plaintiff must show that he has bought the defendant’s promise 
either by doing some act in return for it or by offering a counter- 
promise. Sir Frederick Pollock summarized the position in 
words adopted by the House of Lords in 1915. 

An act or forbearance of one party, or the promise thereof, is 
the price for which the promise of the other is bought, and the 
promise thus given for value is enforceable.”* 

This definition of consideration as the price paid by the 
plaintiff for the defendant's promise is preferable to the nineteenth- 
century terminology of benefit and detriment. It is easier to 
undersund, it corresponds more happily to the normal exchange 
of promises and it emphasizes the commercial character of the 
English contract. It has a further and a signal merit. It reveals 
the essential simplicity of the concept. When, in the sixteenth 
century, the common lawyers evolved a general law of contract, 
they based it unhesitatingly upon the idea of bargain; and, save 
when they wavered under the influence of Lord Mansfield, they 
have not departed from it. In the course of its long histop^ the 
judges have developed technical rules to assist its application to 
the complex and varied facts with which they have had to deal. 
But, despite these accretions and the somewhat unfortunate air of 
learning with which it has been invested, the doctrine of con¬ 
sideration is neither artificial nor Irrational. It is nothing more or 
less than the sign and symbol of bargain.* 


Meanmg of 
"owcutory," 
" executed.” 
•• past" 


SECTION II, CONSIDERATION—EXECUTORY, 
EXECUTED AND PAST. 


Here and in the next two sections will be examined 
technical rules which the judges have evolved for the application 
of their doctrine of consideration; and it must again be stressed 
that they are essentially only aids to the discovery of that element 
of bargain which is the core of the doctrine. 

The accepted classification of consideration is into the two 


* Pollock on Contraefs, 13th £da, p. *33' Dunlop v. Selfndge, [19*5] A C. 
847, at p 855. See also Law Revisioa Committee, Sixth Intenra Report. 
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categories, executory and executed. The classification reflects the 
two different ways in which the plaintiff may buy the defendant’s 
promise. Consideration Is called executory when the defendant’s 
promise is made in return for a counter-promise from the 
plaintiff, executed when it is made in return for the performance 
of an act. An engagement to marry and an agreement for the 
sale of goods for future delivery on credit are examples of the 
former. At the time when the agreement is made, nothing has 
yet been done to fulfil the mutual promises of which the bargain 
is composed. The whole transaction remains in futuro. Of 
the latter the best example is the offer of a reward for an act. If 

A. offers ;(J5 to anyone who shall return his lost dog, the return 
of the dog by B. is at once the acceptance of the offer and the 
performance of the act constituting the required consideration. 

B. has earned the reward by his services, and only the offeror’s 
promise remains outstanding. But whether the plaintiff relies 
upon an executory or on an executed consideration, he must be 
able to prove that his promise or act, together with the defendant’s 
promise, constitute one single transaction. If the defendant 
makes a further promise, subsequent to and independent of the 
transaction, it must be regarded as a mere expression of gratitude 
for past favours or as a designated gift, and no contract will arise. 
It is irrelevant that he may have been induced to give the new 
promise because of the previous bargain. In such a case the 
promise is declared, in traditional language, to be made upon port 
consideration ; or, more accurately, to be made without considera¬ 
tion at all. Two illustrations may be offered, one from a classical 
and one from a modem case. In Roscorla v. Thomas^ 

the declaration stated that, ** in consideration that the plaintiff, 
at the request of the defendant, had bought of the defendant a 
certain horse, at and for a certain price, the defendant promised 
the plaintiff that the said horse was sound and free from vice.” 
The plaintiff sued for breach of this promise. 

The Court held (i) that the fact of the sale did not itself imply a 
warranty that the horse was sound and free from vice, and (a) that 
the express promise was made after the sale was over and was 
unsupported by fresh consideration. The plaintiff could show 
nothing but a “ past ” consideration and must fail. In Re 
McArdU,^ 

a number of cluldren, by their father’# will, were entitled to a 
house after their mother’s death. During the mother’s life, one of 
the children and his wife lived with her in the house. The wife 
made various improvements to the house, and at a later date all the 
children signed a document addressed to her, stating that ” in 
consideration of your carrying out certain alterations and improve¬ 
ments to the property, we hereby agr« that the executors shall 
repay to you from the estate, when distributed, the sum of £488 in 
settlement of the amount spent on such improvements.” 

The Court of Appeal held that, as all the work on the house had 
in fact been completed before the document Was signed, this was 
a case of past consideration and that the document could not be 
supported as a binding contract. 


» {1S42). 3 Q. B. 234. 

* t*93*] Ch. 669: [1931I I AU E. R. 905. 
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The distinction between executed and past consideration, 
while comparatively easy to state in the abstract, is often difficult 
to apply in practice, and a long and subtle line of cases has marked 
its interpretation in the Courts. Both the distinction and the 
difficulty were appreciated by the judges before the close of the 
sixteenth century. They were required to consider the position 
where the plaintiff had performed services for the defendant 
without any agreement for remuneration and the defendant had 
subsequently promised to pay for them. They decided that 
assumpsit would He if, but only if, the services were originally 
performed at the defendant's request,* The law was settled in 
this sense in 1615 in the'case of Lamplesgh v. Brathwait.* 

Thomas Brathwait had killed Patrick Mahume and had then 
asked Anthony Lampleigh to do all he could to get a pardon for 
him from the King Lampleigh exerted himself to this end, 
" riding and journeying to and from L.ondon and Newmarket " at 
his own expense, and Brathwait afterwards promised him £100 for 
his trouble. He failed to pay it and Lampleigh sued in asiumpsii- 

It was argued, inter alia, that the consideration was past, but the 
Court gave judgment for the plaintiff on the ground that his 
services had been procured by the previous request of the 
defendant. 

“ It was agreed that a mere voluntary courtesy will not have a 
consideration to uphold an Assumpsit. But if that courtesy we« 
moved by a suit or request of the party that gives the Assumpsit, it 
will bind ; for the promise, though It follows, yet it is not naked, but 
couples iuelf with the suit before." 

The previous request and the subsequent promise were thus to 
be treated as part of the same transaction. 

This extended deffnition of executed consideration was 
applied at the end of the seventeenth century to cases where 
the defendant promised to pay a debt which, though' it had 
once existed in fact, was not enforceable at the time of h>s 
promise owing to some technical rule of law. Thus m 
Ball v. Jleshe^^ the defendant, when an infant, had borrowed 
money from the plaintiff and, after coming of age, had promised 
to repay it. In accordance with the gene^ immunity conferred 
by the law upon infants, he could not have been made liable on 
the original loan. But it was held that his subsequent promise 
entitled the plaintiff to sue him in assumpsit. So, too, in Hyleing 
v. Hastings* it was held that a debt, the recovery of which was 
barred by the Statute of Limitations, W’as revived by a subsequent 
promise of payment. At the same time, the influence of com¬ 
mercial practice, felt with increasing urgency, familiarized the 
courts %vith the idea that a plaintiff, who sued on a negotiable 
instrument, need only show that value had once been given for it 
by some previous holder and was himself absolved from the 
necessity of proving fresh consideration. All these developments 
threatened to obliterate the distinction between executed and past 

« See Hunt v Bait {1^86), 3 Dyer. aysa. Stdinkam and tVcfltfiglan’t 
Cast (1385). 2 Leottard. 224 

* (*6*5). Hob., loy 

* 11897). Com^rbatch, 381. 

* (t699). 1 J-d. Rayin., 389. 
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consideration and to sustain the validity of what was in essence a 
gratuitous promise. It is not surprising, therefore, that they 
should have been used by Lord Mansfield to support his doctrine 
of moral obligation.^ 

But when, in the nineteenth century, this doctrine was 
rejected and the original theory of consideration re-stated, it 
became necessary to delimit afresh the boundaries of past and 
executed consideration. This was achieved by accepting the test of 
Lampleigh v. Brathwait that the plaintiff’s services must have been 
rendered at the defendant’s request, but emphasizing the further 
fact that both parties must have assumed throughout their 
negotiations that the services were ultimately to be paid for.® 
They must have been performed in the way of business, not 
as an office of friendship. This “ revised version ’’ was adopted 
by the Court in Re Ccuey's Patents^ Stetoart v. Casey.* 

A. and B., the joint owners of cenainpatent rights, wrote to C.as 
follows : “ In consideration of your services as the practical manager 
in working our patents, we hereby agree to give you one-third 
share of the patents.” 

In an action which turned upon the effect of this agreement it was 
argued for A. and B. that their promise was made only in return for 
C.’s past services as manager and that there was therefore no 
consideration to support it. Bowen, L.J., refused to accept this 
argument and said:— 

” The fact of a past service raises an imi)Iication that at the time it 
was rendered it was to be paid for, and, if it was a service which was 
to be paid for. when you get in the subsequent document a promise 
to pay, that promise may be treated as an admission which evidences 
or as a positive bargain which fixes the amount of that reasonable 
remuneration on the faith of which the sei^ice was originally 
rendered. So that here for past services there is ample justification 
for the promise to give the third share.”* 

On this reasoning the fact that the promise was subsequent to the 
performance of the services was irrelevant. The original request 
was accompanied by a tacit understanding of recompense, and 
even if no express promise had ensued, the plaintiff might still have 
recovered reasonable remuneration on a quantum meruit. The 
express promise did little more than relieve the courts of the 
necessity of valuing the services. 

It is now necessary to re-examine the cases in which the 
defendant’s promise was unsupported save by a previous course 
of conduct, the legal effect of which was denied or had been 
obliterated by special rules. Of these cases three classes have 
been mentioned : the promise by an adult to pay a debt incurred 
in infancy, the acknowledgment of a debt barred by the Statute 
of Limitations, and the liability to pay on a negotiable instrument. 
The judges were soon relieved from the embarrassment of the 
first class by the intervention of Parliament, for by section a of the 
Infants Relief Act, 1874, no action is allowed upon any promise 

* See supra, pp. 58-9. 

* This further fact, though it was sot expressed by the Court ia Lampleigh 
V. Brafhwatl, seems os the whole, to be implicit ia the language of the 
judgment. 

* [1S92] I Ch. 104. See also Kennedy v. Broun {1863), 13 C. B. (N. S.) 677 

* [iBgal I Ch. at pp. 115-16 
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made after full age to pay a debt contracted during infancy.* 
The second class remained until recently difficult to reconcile 
with the orthodox view of consideration. Before the Limitation 
Act, 1939, the judges held that a debt barred by the Statute of 
Limitations might be revived by a subsequent promise to pay. 
But did the plaintiff sue on the original debt or on the new 
promise ? Lord Sumner in Spencer v. Hemmerde preferred the 
former alternative: to adopt the latter would be to allow the 
plaintiff to sue on a past consideration.* This vie^v, however, 
did not stand alone,* and, to evade the issue, it was suggested by 
Sir Frederick Pollock that the point was one of procedure only 
and did not involve any question of substantive law.* This some¬ 
what academic controversy has happily been made obsolete by 
the Limitation Act, 1939. By this Act, if the debtor, after the 
debt has been barred, acknowledges the creditor’s claim, the 
plaintiff may sue on this acknowledgment. No promise, express 
or implied, is necessary, and no consideration need be sought.® 
The third class of case, where the defendant is sued upon a 
negotiable instrument, survives as a genuine exception to the ban 
upon past consideration. It is to be explained as a concession to 
long-standing commercial custom, and it has been confirmed by 
section 27 of the Bills of Exchange Act, 1882. By this section, 
" valuable consideration for a bill may be constituted by (fl) any 
consideration sufficient to support a simple contract, (h) an 
antecedent debt or liability.”* 


SECTION III. CONSIDERATION MUST MOVE 
FROM THE PROMISEE. 

As long as consideration, under Lord Mansfield’s ^uence, 
could be identified with mor^ duty, it was possible to support an 
action by a person for whose benefit a promise had been given even 
if the consideration had been supplied by someone else.* But 
once thU identification was repudiated, the judges insisted that 
only he could sue on a promise who had paid the price of it. How 
otherwise could the plaintiff prove his share in ^e bargain upon 
which his action was based? Thus in Price v. Easton* the 
dant promised X. that if X. did certain work for him he would 
pay a sum of money to the plaintiff. X. did the work, but the 
defendant did not pay the money. The Court of Queen’s Bench 
held that the plaintiff could not sue the defendant and explained 
their decision in two different ways. Lord Denman said that the 
plaintiff could not “show any consideration for the promise 
moving from him to the defendant”. Littledale, J. said that “no 


* See infra, pp. 380-2. 

* fnjiala A C. 507. at pp^ 524-5. ^ 
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privity is shown between the plaintiff and the defendant". In 
Tweddle v. Atkinson in 1861* the judges, while endorsing the 
decision in Price v. Easton, preferred the first of these reasons. "It 
is now established", said Wightman, J., “that no stranger to the 
consideration can take advantage of a contract, although made for 
his benefit". In Dunlop v. Selfridge in 1915* Lord Haldane 
declared two principles to be "fundamental in the law of England”. 
The first was that "only a person who is a party to a contract can 
sue on it”: the second that only a person who has given con¬ 
sideration may enforce a contract not under seal. 

It has long been a controversial question whether the rule that 
consideration must move from the promisee and the doctrine of 
Privity of Contract are fundamentally distinct or whether they 
are merely variations on a common theme. Two different 
factual situations may indeed arise. The plaintiff may be a party 
to an agreement without furnishing any consideration. 

A. , B. and C. may all be signatories to an agreement whereby C. 
promises A. and B to pay A. £100 if B. will carry out work desired 

On the other hand, the person anxious to enforce the promise may 
not be a party to the agreement at all. 

B. and C. may make an agreement whereby B. promises to write a 
book for C. and C. promises to pay £100 to A. 

In neither case may A. sue C. But must he be said to fail in the 
first case because the consideration has not moved from him, and 
in the second because he is not privy to the contract? Lord 
Haldane in Dunlop v. Selfridge differentiated the situations in 
law as well as in fact, and the distinction was accepted by the Law 
Revision Committee in 1937.* But this view has been severely 
criticised, and the criticism would seem to be just.* 

The fundamental assumption of the English law, it must be 
repeated, is that a contract is a bargain. If a person furnishes 
no consideration, he takes no part in a bargain: if he takes no part 
in a bargain, he takes no part in a contract. In the second of the 
hypothetical cases stated above it is obvious that A. is a stranger to 
the contract. But he is equally a stranger in the first; he is a party 
to an agreement, but he is not a party to a contract. It is true 
that, if the doctrine of consideration were abolished, the problem 
of privity would remain, as it still remains in other legal systems. 
But so long as consideration is an essential feature of English law 
it would seem to be immaterial whether a person is forbidden to 
sue on the ground that he has given no consideration or on the 
ground that he is a stranger to the contract. These are but two 
ways of saying the same thing. 


p. 86. 
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* [1915] A. C. 847, at p 853 see tn/ra, p. 405. 

* Sixth Interim Report, p. 22 See also Anson on Coniraet, 21st Edn., 
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SECTION IV. SUFFICIENCY OF CONSIDERATION. 

Consideration has been defined as the act or promise 
offered by the one party and accepted by the other as the price 
of that other’s promise. The question now arises whether any 
act and any promise, regardless of their content, will satisfy this 
definition. Ames, indeed, argued that, wth obvious reserva¬ 
tions in the interests of morality and public policy, the question 
must be answered in the affirmative.* A survey of decided cases, 
however, will show that his argument, whatever its logical merits, 
does not represent the actual position. Certain acts and promises, 
it will be seen, are deemed incapable in law of supporting an action 
for breach of contract by the person who has supplied them. But, 
while most jurists have been forced by the results of litigation to 
accept this conclusion, there has been great divergence of opinion 
as to the test of such capacity. Two main lines of divergence may 
be observed. 

There is doubt, in the first place, as to whether the criterion, 
whatever it may be, is equally applicable to acts and to promises. 
That such is the case was asserted by Chief Justice Holt over 
two centuries ago* and re-asserted by Lcalce in his book on 
Contracts in the middle of the nineteenth century. 

" It may be observed,” said Leake, *' that whatever matter, 

if executed, is sufficient to form a good executed consideration, >f 

promised, is sufficient to form a good executory consideration.”* 

The adoption of a single test would clearly simplify the prob¬ 
lem : once determine its character in the case of an act and it 
could be applied automatically in the case of a promise. Sir 
Frederick Pollock, however, denied the possibility of a single test 
and declared that, in certain cases, a promise may, while an actual 
performance may not, afford a consideration to support a counter- 
promise.* 

In the second place, whether the test be single or double, 
little success has attended the efforts of jurists to exprws it 
in language at once definite and comprehensive. Williston, 
who has devoted particular care to the problem, can only state 
it in terms of the formula of benefit and detriment current 
in the nineteenth century, which has already been showm 
to be unsatisfactory. Executed consideration, according to his 
vie\v, consists of ” a detriment incurred by the promisee or a 
benefit received by the promisor at the request of the promisor : 
executory consideration consists of ” mutual promises, in each of 
which the promisor undertakes some act or forbearance that will 
be, or apparently may be, detrimental to the promisor or beneficial 
to the promisee.”* This language, it is suggested, re-stat es the 

• See Ames, Lectures on Legal History, pp 323 et seq 

• •• Where the doiog a thing will be a good consideration, a promise to do 
that thing will be ao too.’* Thorp v. Thorp (1701). ta Mod Rep 45S 

* Leake on Contracts, ist Edn.. p. 314. 

* Polloch on Contracts, X3th Edo., pp X47-50; and see infra, pp- 9®^3- 

Williston seems to take a middle view Selections from Wtlliston on Contracts, 
paras. 102 and io3F.^^^..... -tn-„ 



Adequacy of Consideration. 67 

problem rather than solves it, and, as will be seen, is to be applied 
to actual cases only with difficulty and with a certain sense of 
strain. 

It is, indeed, not without significance that these controversies The rules 
are, for the most part, carried on outside the courts. The iudces 
have been content to deny the name of consideration to certain 
acts or promises without attempting to generalize the grounds of 
their prohibition ; and it may well be that the process of judicial 
thought is purely empirical and does not lend itself to ex post facto 
rationalization. It wll be well, at least, to discuss in turn the 
individual rules applied by the courts and then to ask if any 
comprehensive test can be adopted. 

These rules may, for the sake of exposition, be grouped into 
two classes :— 

(а) Those rules which forbid the courts to upset a bargain 
merely because the act or promise supplied by the plaintiff is an 
inadequate recompense for the defendant’s promise : 

(б) Those rules which expressly declare that certain acts or 
promises do not constitute consideration. 

Here, as in other aspects of contract, the choice of appropriate Terminology, 
terminolog)’ to describe a particular legal position is a matter of 
difficulty. The word " adequacy ” has long been associated with 
the reluctance of the courts lightly to Interfere with an agreement 
which the parties themselves have deemed fair and reasonable, 
and some' other word must be chosen to indicate the cases in 
which, perhaps as an exceptional measure, the Courts reserve the 
right of interference. For this latter purpose the epithet “ suffi¬ 
cient ” has been sanctioned, if not hallowed, by more than three 
centuries of judicial usage. It \vas adopted by the Elizabethan 
judges when they established the doctrine of consideration and 
repeated by their successors in the seventeenth century. It was 
assumed to be appropriate both by Lord Mansfield and by his 
opponents, and it was accepted by Lord Denman when, in 
Eastwood V. Kenyon, he vindicated the purity of the doctrine from 
the aspersions of eighteenth-century rationalism.* In the present 
chapter, therefore, though there is a conscious artificiality in 
contrasting such words as “ adequacy ” and ” sufficiency ” which 
in popular use are regarded as qmonyms, consideration will be 
described as “ sufficient ” or “ insufficient ” according as the 
judges allow or disallow the validity of particular acts or promises. 


(A) ADEQUACY OF CONSIDERATION. 

It has been settled for well over three hundred years that the Considera- 
courts will not inquire into the “ adequacy of consideration ” 

By this is meant that they will not seek to measure the comparative adequate. 

* From examples too numerous tor citation m a footnote the following 
cases may be selecte ’ — i 


loi. and see Amencan Restatement of Contiacta. para 76 «! 



Subject 
UlustT»ted 
by a promise 
fiot to sue 


Compromise 
of doubtful 
case IS valid 


68 Part II. Formation of Contract. 


value of the defendant’s promise and of the act or promise given 
by the plaintiff in exchange for it, nor will they denounce an 
agreement merely because it seems to be unfair. The promise 
must, indeed, have been procured by the offer of some return 
capable of expression in terms of value. A parent, who makes a 
promise " in consideration of natural love and affection ” or to 
induce his son to refrain from boring him with complaints, cannot 
be sued upon it, since the essential elements of a bargain are 
lacking.^ But if these elements be present the courts will not 
balance the one side against the other. The parties are presumed 
to be capable of appreciating their own interests and of reaching 
their own equilibrium. In 1587 it was said that, “ when a thing 
is to be done by the plaintiff, be it never so small, this is a sufficient 
consideration to ground an action ”*; and this rejection of a 
quantitative test has been constantly reiterated. In Thomas v. 
Thomas ^:— 


The plaintiff's husband had expressed the wish that the plmntiff, if 
she survived him, should have the use of his house. After his death 
the defendant, his executor, agreed to allow her to occupy the house 
(a) because of the husband’s wishes, (b) on the payment by her of 
£i ayear. 


The Court declined to be influenced by the husband’s wishes; 
motive was "not the same thing with consideration”. But they 
accepted the plaintiff’s promise to pay the £j a year as affording 
consideration for the defendant’s promise, and defendant’s 
counsel admitted that he could not rest any argument upon its 
manifest inadequacy.* 

The principle may be studied in its application to cases where 
a person seeks to stay the prosecution of a legal claim with which 
he is threatened. These cases have sometimes been classed 
into two groups; those where the party threatened admits 
liability, but offers some promise to postpone litigation; and those 
where, while denying liability, he prefers to settle rather than to 
fight. In the first class, it is said, there is a " forbearance to sue, 
in the second a compromise of the suit.”* ’The cases, however, 
seem to raise similar points and have been decided by the courts 
on similar lines, and little seems to be gained by the sub-division. 
They will here be discussed as examples of a single category. 

It was originally held that a promise not to pursue a claim 
is'hich in truth was without legal basis could not be good con¬ 
sideration. If it had been submitted to the arbitrament of the 
courts the promisor must have failed, and it could not be a 
*' detriment ” to be saved from a losing hazard.* But in the 
nineteenth century this position was abandoned, and the com¬ 
promise of a doubtful claim was upheld by the courts. The 
change U'as Justified on grounds of convenience. In the words 
of Bow'EN, L.J., 


» S« V. /. 5. (i6oo), Cn>. Elje. 756. and v. Bluett (1853). 23 L. J. 
(Ex) 36. 

* Sturlyn v. Albany (1587). Cro Eht. 67. 

* (1842). 2 Q B 831, 

* A modern lUustratioo is afforded by the ca?e oi Alexander v. Jtavion. 
(1936! I K. B. »6g; fx935l All E. R. Rep. 183. 

* See A mem on Contract (iotb Edn.J, pp. 04-O. 

* Slone V. IVylMipol (1388). Cro. EI12. 126. 
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“ The reality of the claim which is ^ven up must be measured, 
not by the state of the law as it is ultimately discovered to be but, 
by the state of the knowledge of the person who at the time has to 
judge and make the concession Otherwise you would have to try 
the whole cause to know if the man had a right to compromise it.”* 

In the modem law, the consideration in such cases is said to be 
the surrender, not of a legal right, which may or may not exist 
and whose existence, at the time of the compromise, remains 
untested, but of the claim to such a right. ' 

The new attitude, though sensible enough and perhaps 
inevitable in a commercial community, cannot be accepted 
without reservation. It is difficult, in strict logic, to uphold the 
suggested consideration, for, if the claim is in fact baseless, the 
claimant, by the compromise, has obtained something for nothing, 
and, if insistence on such an argument is pedantic, more practical 
problems may be raised. It can hardly be the law that a man 
should demand and obtain a payment or a promise of payment 
in return for the surrender of a claim which is manifestly improper. 
The rule has therefore to be surrounded by certain safeguards. 
A plaintiff who relies upon the surrender of a claim to support a 
contract must prove :— 

(i) that the claim is reasonable in itself, and not vexatious or 
frivolous,” 

(ii) that he himself has an honest belief In the chance of its 
success, and 

(iii) that he has concealed from the other party no fact which, 
to his knowledge, might affect its validity.^ 

In Horton v. Horton ^:— 

The parties were husband and wife. In March 1954, by a separa¬ 
tion agreement under seal, the husband agreed to pay the wife ,£30 
a month. On the true construction of the deed the husband should 
have deducted income tax before payment, but for nine months he 
paid the money without deduction. In January 1955 he signed a 
document, not under seal, agreeing that, instead of “the monthly 
sum of £30”, he would pay such a monthly sum as "after deduction 
of income tax should amount to the clear sum of £30”. For over three 
years he paid this clear sum, but then stopped payment. To an 
action by his wife he pleaded that the later agreement was unsup¬ 
ported by consideration and that the wife could sue only on the 
earlier deed. 

The Court of Appeal held that there was consideration to support 
the later agreement. It was clear that the original deed did not 
implement the intention of the parties. The wife, therefore, 
might have sued to rectify the deed, and the later agreement 
represented a compromise of this possible action. Whether such 
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Imphcit ao action would have succeeded was irrelevant: it sufficed that it 
promise of had Some prospect of success and that the wife believed in it. 

Upon this principle and subject to these safeguards a com* 
jufficient promise of a claim and a forbearance to sue will each be upheld, 
and, as has been suggested above, there is no intrinsic difference 
of principle between them. In the latter case, however, it is 
irrelevant whether the time of forbearance be long or short or 
even whether it is for any specified time at all. Nor need there 
be any actual promise to forbear, if such an understanding can 
be inferred from the circumstances and is followed by a forbear¬ 
ance in fact. Thus in Alliance Bank v. Broom^ a customer owed 
his bankers {^22^000 on an overdraft, and, in response to pressure, 
promised to give security to cover the debt. He failed to do so 
and, when sued on the promise, pleaded that there was no con¬ 
sideration for it. The Court gave judgment for the Bank. 

'* It appears to me,” said KiNdersley, V.C., “ that when the 
plaintiffs demanded payment of their debt and in consequence of 
that applicauon the defendant agreed to give certain security, 
although there was no promise on the part of the plaintiffs to abstain 
for any certain time from suing for the debt, the effect was that the 
plaintiffs did in fact give, and die defendant received, the benefit of 
some degree of forbearance ; not, indeed, for any definite time, but, 
at all events, some extent of forbearance. . . . The circumstance* 
necessarily involve the benefit to the debtor of a certain amount of 
forbearance, which he would not have derived if he had not made 
the agreement.** 

Implications \ survey of these cases suggests that the judges, in rejecting 
V Broekt adequacy, are not content merely to decline the invidious 

task of assessing the intrinsic merits of a bargain. T^ey at-e 
prepared to go further and to sustain an agreement reached upon 
an erroneous interpretation of the facts, provided that suiffi 
interpretation is honest and reasonable. The adoption of this 
attitude in cases where there is no question of a forbearance or 
compromise of threatened litigation has raised considerable 
difficulties. One of the most troublesome decisions is that or 
Haigh V. Brooks.* 

X., a third party, owed large debts to the plaintiffs, and the 
defendant guaranteed their payment up to a total of ,£10,000. 
The defendant then promised to make himself liable for the payment 
of bills of exchange drawn by the plaintiffs on X. to the value 01 
,£9,600, if the plaintiffs would surrender the guarantee. The 
plaintiffs accordingly delivered up the guarantee to the defendant, 
who broke his promise to back the bills. The defendant, when 
sued, pleaded that, since the guarantee was not supported by a 
wntten memorandum sufficient to satisfy the Statute of Frauds, it 
was completely valueless, and that his promise had therefore been 
given without consideration. 

Judgment was given for the plaintiffs both in the Court 
Queen’s Bench and in the Exchequer Chamber. 

It is by no means easy to fit this case into the modern law. 

place. It was decided the year before the orthodo.x 
decision. doctrine of consideration had been re-established in Eosiicood v. 

Kenyon,* and, while not surprising, it is scarcely helpful to find 

* (1864) 2 Dr. A Sts ?So 

* ro AtJ A Ft 309 

* S*« pp. 177-182 

* 5 wpra. pp 3S-9 
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counsel for the plaintiffs relying upon the existence of a moral 

obligat*— --—‘'•e question of motive. 

In the ■ , ■ , , V tssumed that, if the 

written ^ ''' ' ^ ‘ Statute of Frauds, 

it was a void document. But in later cases it was resolved that 
failure to comply with the statute did not avoid a contract but only 
rendered it unenforceable until the defect was repaired^; and the 
assumption of invalidity, upon which much of the argument 
depended, is thus unwarranted. In the third place, neither in 
the Queen’s Bench nor in the Exchequer Chamber were the 
judges convinced that the document did in fact fail to comply 
with the statute. But, when ait these deductions have been made, 

*they were clearly prepared to hold that the promise to surrender 
'the actual paper on which the guarantee was written, whether 
legally valid or not, was a sufficient consideration for the defend¬ 
ant’s counter-promise. In the words of Lord Denman,® 

'* Whether or not the guarantee could have been available . . . 
the plaintiffs were induced by the defendant’s promise to part with 
something which they might have kept, and the defendant obtained 
what he desired by means of that promise. Both being free and able 
to judge for themselves, how can the defendant be justihed in 
breaking this promise, by discovering afterwards that the thing in 
consideration of which he gave it did not possess that value which 
he supposed to belong to h ? ” 

The case has sometimes been used to suppon the conclusion 
that a promise to surrender a document which, unknown to 
either party, is in fact utterly worthless, is yet good consideration 
in the eyes of the law.® That such a conclusion is scarcely 
justified would appear from the analysis of the case; but the 
decision at least illustrates the emphasb placed upon the bargain¬ 
ing powers of the parties at the time of the agreement and the 
reluctance of the judges to interfere with their assessment of 
its price. 

A more recent and more convincing illustration of the premise Induce- 
that it is for the parties to make their o\vn bargain is afforded by ^ 

the current practice of manufacturers to recommend the sale of ma^ufac-^ 
their goods by offering, as an inducement to buy, something more turers. 
than the goods themselves. In Chappell & Co., Ltd. v. Nestli Co., 

Ltd.*:— 

The plaintiffs owned the copyright in a dance tune called "Rockin’ 

Shoes”. The Hardy Co. made records of the tune which they sold 
to the Nestle Co. for 4d. each, and the Nestli Co. offered them 
to the public for is. 6d. each, but required, in addition to the money, 
three wrappers of their sixpenny bars of chocolate. \Vhen they 
received the wrappers, they threw them away. Their main object 
was to advertise their chocolate, but they also made a profit on the 
sale of the records. 



* Sej in/ra. pp. 182-3 ' ' 

* 10 Ad & El 300. at p. 320. - , 

* See Anson on Contract, 21st Edn at p 83, and V,'psston, ‘Seltdicms. > 

para X15. \ ' / 

« [1960) A. C. 87. I1939] 2 All E. R. 701. 
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^ri »,.jLof_the Co nvright Act. rQ(i6. Under this section a person 
may make a record of a musical work provided that this is designed 
for retail sale and provided that he pays to the copyright owner a 
royalty of 6J per cent, “of the ordinary retail selling price”. The 
defendants offered the statutory royalty based on the price of 
IS. 6d, per record. The plaintiffs refused the offer, contending that 
the money price was only part of the consideration for the record 
and that the balance was represented by the three wrappers. 
The House of Lords by a majority gave judgment for the plaintiffs. 
It was unrealistic to hold that the wrappers were not part of the 
consideration. The offer was to supply a record in return, not 
simply for money, but for the wrappers as well. 

“The question”, said Lord Somervell,* “is whether the three 
wrappers were part of the consideration. ... I think that they are 
part of the consideration. They are so described in the offer. 
‘They*, the wrappers, ‘will help you to get smash hit recordings’... • 
It is said that, when received, the wrappers are of no value to Ae 
respondents, The Nestle Co. Ltd. This I would have thought to be 
irrelevant. A contracting party can stipulate for what consideration 
he chooses. A peppercorn does not cease to be good consideration 
if it IS established that the promisee does not like pepper and will 
throw away the com.” 

The necessity, sometimes assumed, of discovering a considera¬ 
tion to support a bailment presents another aspect of the search tot 
a bargain. A bailment is a delivery of goods on condition that the 
recipient shall ultimately restore them to the bailor: they may 
thus be hired or lent or pledged or deposited for safe custody. So 
natural a transaction must be recognized at an early date by 
system of law. In English law it was protected by the Writ of 
Detinue long before the evolution of a general contractual remedy, 
and it was only the pressure of procedural convenience which led 
to the supersession of this writ by indebitatus assumpsit. But, once 
the Tights of the bailor were secured by a form of action noitnaliy 
identified with contract, there was an inevitable temptation to 
.discuss the problems of bailment in terms of contract and to 
^demand the presence of consideration. Thus in Batnbridgf v- 
fFirmstone in 1838*:— 

The plaintiff, at the defendant’s request, had consented to 
the defendant to remove and weigh nvo boilers, and the defendan 
had, at the same time, promised to return them in their ongma 
sound condition. The plaintiff sued for breach of this promise, 
and the defendant pleaded lack of consideration. 

The Court of Queen’s Bench rejected the plea, Patteson, J.» 
thought that, whether there was a benefit to the defendant or not. 
there was “ at any rate a deln'meni to the plaintiff 
parting with the possession for even so short a time.” Lord 
Denm.an avoided the language of benefit and detriment. 


•• The defendant had some reason for wishing to weigh the boilen . 
and he could do »o only by obtaining penni’ssion from the plamti^^' 
hich he did obuin by promising to return them in good condition. 


‘ lionl * All E. R. at p 71a 
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By one*or other of these lines of argument it is, of course, 
possible to find a consideration, though the description of the 
transaction as a bargain struck by the exchange of a promise on 
the one side and a permission on the other wears a somewhat 
artificial appearance. But it is not difficult to suggest cases where 
such language is wholly inappropriate. If B. gratuitously accepts 
goods which A. deposits with him for safe custody, B. may un¬ 
doubtedly be liable if he injures or fails to return them. But 
there is no benefit to B., and, as the delivery was to secure A.’s 
advantage, no detriment to A.: nor is there any price paid for 
B.*s promise, express or implied, to take care of the goods. 

The leading case of Coggi v. Bernard, decided in 1703,^ Coui-v. 
illustrates at once the unique conception of bailment and the Bernard. 
misleading inferences drawn from its fortuitous association wth 
the writ of Assumpsit. 

The plaintiff declared that the defendant had undertaken to 
remove several hogsheads of brandy from one cellar to another, and 
that he had done the work so carelessly that one of the casks was 
staved and a quantity of brandy was spilt. The defendant argued 
that the declaration was bad as disclosing no consideration for the 
undertaking. 

Chief Justice Holt, rejecting the argument, was, indeed, at pains 
to find a consideration. “ The owner’s trusting him with the 
goods is a sufficient consideration to oblige him to a careful 
management.”* But that this tribute to the doctrine was mere 
lip-service is shown by the ensuing passages in his judgment. 

“ If the agreement,” he said, ” had been erecutory, to carry these 
brandies from the one place to the other on such a day, the defendant 
had not been bound to carry them. But this is a different case, for 


though nobody could have compelled him to do the thing.” 

The defendant was liable, not because he had agreed to cany the 
casks, but only because he had actually started to move them. 

The case was not one of contract at all, but turned upon the 
peculiar status of the bailee. 

At the present day, no doubt, in most instances where goods Bailment is 
are lent or hired or deposited for safe custody or as security for 
a debt, the delivery will be the result of a contract. But this 
ingredient, though usual, is not essential. An infant may be 
liable as a bailee, whereas, had the transaction to be based on 
contract, the Infants Relief Act, 1874, would protect him: a rail- 
w'ay company owes a duty, independently of contract, to an owner 
whose goods it has accepted for carriage.® Confusion will be 
avoided only if it is remembered that bailment is a relationship 
sui generis and that, unless it is sought to increase or diminish the 


* {*703). 2 -Ld. Raym 909. 
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burdens imposed upon the bailee by the vcr>’ fact of the bailment, 
it is not necessar}' to incorporate it into the law of contract and to 
prove a consideration. 

A somewhat similar position may arise where, although no 
goods have been delivered by the one party to the other, loss 
has been caused in the performance of a gratuitous sertdcc. The 
legal consequences of such a situation were discussed in the 
case of De la Dere v. Pearson.^ 

The defendants advertised in their paper that their city editor 
tvould anauer inquiries from readers desinng financial advice. The 
plainti^ wrote, asking for the name of a good stockbroker. The 
editor recommended an “outside broker,” who was in fact an 
undischarged bankrupt. This circumstance was not known to the 
editor, but could hts-e been disco%'ered by him without difhculty. 
Relying on the recommendation, the plaintiff sent sums of money 
to the broker for investment and the broker misappropriated them. 
The Court of Appeal held the defendants liable in contract. 

It is not at first sight easy to see ho\v the facts of this case can be 
made to satisfy the doctrine of consideration. The plaintiff 
doubtless paid money for a copy of the paper, but did he pay for 
the recommendation ? The mere act of inquiring the name of a 
stockbroker can hardly be described with any sense of reality as 
the price of the editor’s reply. It may indeed be urged that the 
plaintiff paid not only for the physical fact of the paper but for 
all its contents—news, articles, advertisements and financial 
advice; and that the payment might thus be regarded as con¬ 
sideration for the whole set^'ice offered by the defendanu. Colour 
is lent to this interpretation by the fact that the plaintiff had long 
been a reader of the paper and knew that one of its features n’as 
the provision of financial advice. The case was not, however, 
argued on this basis nor was the point taken by the Court of 
Appeal, whose members were content substantially to assume the 
existence of a contract. While, therefore, it is possible to support 
the decision on the ground of contract, it is not surprising that 
Sir Frederick Pollock should have suggested that the cause of 
action might be better regarded " as arising from default in the 
performance of a voluntary undertaking independent of contract. 
The question, in other words, should be approached as a prob¬ 
lem in tort, and, viewed from this angle, it would turn upon the 
scope of the duty of care. To discuss this duty is outside the 
ambit of the present book; but, in view of the judgments of the 
House of Lords in Hedtey Byrne Gf Co., Ltd. v. Heller Gf Partners, 
Ltd.,^ it is at least possible that, if the facts of De la Bere v. Pearson 
were to recur, the plaintiff might succeed in an action of negli¬ 
gence. 

The refusal of the courts to discuss the adequacy of considera¬ 
tion may make it difficult, on occasion, to distinguish a gift and 
a sale. If A. promises B. to give him his new Rolls-Royce car 
for nothing, there is obviously no consideration and no contrart. 
If A. promises B. to give him his new Rolls-Royce car, if B. wil l 

* [1908] X K B 280 See also Elsie v Gatward (1793). 5 T. R 143 . 
Skelton V. L. &■ N.W.E. (1867), L. R a C. P. 631. 

* See Pollock on Canirae/s. 13th Edn , at p 140 

* [1964] A C 465: [1963] 2 All E. R 575. See tn/ra, p 106 
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fetch it from the ganit;e, there is still no consideration and no 
contract. The requirement that R. is to fetch the car is not the 
price of the promise, but ll^e condition precedent to the operation 
of A.’s generosity. The transaction is not a sale, but a conditional 
gift.* Rut, if A. promises R. to give him his new Rolls-Royce 
car if R. will give him one shilling, there is consideration and there 
is a contract. Such a conclusion has inspired the comment that 
the doctrine of consideration corresponds as little with reality and 
is as much a formality as the rule that a gratuitous promise becomes 
binding by the mere affixing of a seal.* Rut this view is surely 
an over-bold generalization upon extreme cases. The fact tliat 
the courts will enforce such a transaction as that envisaged in the 
third hypothesis stated above or in the actual case of Thomas v. 
Thomas,^ though it may appear a legal quibble, is a logical in¬ 
ference from two assumptions, neither of which is unreasonable : 
that in ever)* parol contract the plaintiff must show that he has 
bought the defendant’s promise, and that the courts will not 
negative as disproportionate the price which the parties themselves 
have fixed. If a mere token payment is named, a transaction 
virtually gratuitous may well be invested with the insignia of 
contract, but, in the absence of dishonesty, there is no reason 
why persons should not take advantage of existing legal rules 
and adapt them to their own requirements Such adaptations are 
the commonplace of legal history.* 


(B) INSUFFICIENCY OF CONSIDERATION. 

It is now necessaiy to discuss cases where, though a bargain 
has been struck, the consideration may yet be deemed, in the 
technical sense already indicated, “ insufficient.” The judges, 
when they exercise this power of interference, arc applying an 
extrinsic test which frustrates the expectations of the parties. It 
does not follow, houever, that such a test is necessarily harsh, 
still less that it is illogical. In some of the cases the law is 
settled, others are shrouded in controversy ; but in all of them the 
grounds of interference seem to be the same. The plaintiff has pro¬ 
cured the defendant’s promise by discharging or by promising to 
discharge a duty already imposed upon him for other reasons. Now 
consideration need not be adequate and may, on occasion, be 
extremely tenuous, but it must comprise some element which can 
be regarded as the price of the defendant’s promise ; and merely 
to repeat an existing obligation may well seem to offer nothing 
at all. The cases in which this argument has been urged may be 
grouped into four classes. In each of them the essential question 
is whether the courts can discover the promise or performance of 
something more than the plaintiff is already bound to do. 


‘ For a case where the judges experienced great difficulty in deciding 
whether they had to deal with a contract or a conditional gift see Wyatt v 
Kregltnger. [1933] 1 K- B 793, [i933] All E. R Rep 349 

* bee Holmes. The Common law, 273; Markby. Elements of Law, Chap 
XV; Buckland & McNair, Roman Law and Common Law, 2nd Edn . 276 

* Supra p. 68. 

‘ It IS worth observing that the Roman Law. untfammelled by a doctrine 
ol consideration, found a similar difficulty «i disUtigiiishing gifts and sales 
See Digest xvm, i, 36. 38 
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(i) Where a public duty is imposed upon the plaintiff by law. 

It may readily be appreciated that a person, who by his 
official status or through the operation of the law is under a 
public duty to act in a certain way, is not regarded as furnishing 
consideration merely by promising to discharge that duty. No 
one, for example, would expect a policeman to bargain with a 
citizen for the price of his protection. The position was stated 
in 1831 in Collins v. Godefroy.^ The plaintiff had attended on 
subpcena to give evidence on the defendant’s behalf in a case m 
which the defendant was a litigant, and he alleged that the 
defendant had promised to pay him six guineas for his trouble. 
Lord Tenterden held that there was no consideration for this 
promise. 

“ If It be a duty imposed by law upon a party regularly subpeenad 
to attend from time to time to give his evidence, then a promise to 
give him any remuneration for loss of time incurred in such 
attendance is a promise without consideration.” 

Acts m In spite or, perhaps, because of the obvious character of the 

duty^con- * argument, the cases in which it has been raised are few; and 
stitute con- some of them at least disclose a tendency to uphold the agreement 
sideration. by'assuming that something more was undertaken than the bare 
discharge of the duty. TTiius in England v. Davidson,’ defend¬ 
ant offered a reward to anyone who should give information 
leading to the conviction of'a felon. The plaintiff, a police 
constable, gave such evidence. The defendant pleaded, not only 
that the plaintiff had merely done his duty, but that the contract 
was against public policy. Lord Denman’s judgment, rejecting 
these pleas, consists of two sentences. 

" I think there may be services which the constable is not bound 
to render and which be may therefore make the ground of a contract. 
We should not hold a contract to be against the policy of the law, 
unless the grounds for so deciding were very clear.” 

Similar arguments were considered and again rejected in the 
more modern case of Glasbrook Brothers v. Glamorgan County 
Council.^ The question had arisen as to how best to protect a 
coal mine during a strike. The police authorities thought it 
enough to provide a mobile force, the colliery manager wanted 
a stationary guard. It was ultimately agreed to provide the 
at a rate of payment which involved the sum of {,2,200. The 
company refused to pay and, when sued, pleaded the absence ot 
consideration. The House of Lords gave judgment for the 
plaintiffs. The police were bound to afford protection, but they 
had a discretion as to the form it should take, and an undertaking 
to provide more protection than in their discretion they deemed 
necessary was consideration for the promise of reward. _ 

The readiness of the judges thus to find a consideration if this 
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be humanly possible is illustrated by the case of Ward v. Byham,^ 

A man and a woman, though not married, lived together from 
1949 to 1954. In 1950 a child was bom to them. In 1954 the man, 
the defendant in the case, turned the woman out of his house but 
kept and looked after the child. Some months later the woman, the 
plaintifl in the case, asked for the child. The defendant wrote 
offering to let her have the child and to pay a week for its main¬ 
tenance provided {d) the plaintifl could ” prove that she will be well 
looked after and happy," and (6) *' that she is allowed to decide for 
herself whether or not she wishes to live with you." The plaintiff 
then took the child. For seven months the defendant paid the 
weekly sum as agreed, but the plaintiff then married another man 
and the defendant stopped payment. 

The plaintiff sued for breach of contract and the defendant 
pleaded the absence of consideration. By s. 42 of the National 
Assistance Act, 1948, the mother of an illegitimate child was bound 
to maintain it; and it was therefore argued that the mother had 
done no more than promise to fulfil her sta^lory duty. But the 
Court of Appeal gave judgment for the plaintiff. She had 
exceeded the duty cast upon her by the Act by promising, in 
accordance with the terms of the defendant’s letter, both to 
look after the child well ” and satisfy the defendant that it was 
" happy,” and to allow the child to decide which home it pre¬ 
ferred. There was thus ” sufficient ” consideration for the 
defendant’s promise to pay. 

(2) Where the plaintiff is bound by an existing con¬ 
tractual DUTY TO THE DEPENDANT. 

The somewhat obvious rule, that there is no consideration if all 
that the plaintiff does is to perform, or to promise the performance 
of, an obligation already imposed upon him by a previous contract 
between him and the defendant, is illustrated by a group of cases 
in the first half of the nineteenth century. In Stilk v. Myrick^ 2 
seaman sued for wages alleged to have been earned on a voyage 
from London to the Baltic and back. In the course of the voyage 
t\vo sailors had deserted, and, as the captain could not find any 
substitutes, he promised the rest of the crew extra wages if they 
would work the ship home short-handed. In the earlier case of 
Harris v. Watson^ Lord Kenyon had rejected a similar claim 
because it savoured of blackmail; but Lord Ellenborough in 
Stilk V. Myricky though he agreed that the action would not lie, 
preferred to base his decision on the absence of consideration. The 
crew were already bound by their contract to meet the normal 
emergencies of the voyage and were doing no more than their duty 
in working the ship home. Had they exceeded their duty, or if 
the course of events, by making the ship unseaworthy, had 
relieved them from its performance, the case would have been 
different. Thus in Hartley v. Ponsonby^ the shortage of labour 
was so great as to make the further prosecution of the voyage 
exceptionally hazardous, and, by discharging the surviving 

* [1956] * All E. R. 318; [1956] I W. L R. 496 See also Williams v. 
Williams, [1957II All E. R. 305. [1957] i W. L. R 148. 

* {1809). 2 Camp 317. 
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members of the crew from their original obligation, left them 
free to enter into a new contract. 

Here, as in the case of public duty, the argument, at least 
in its simplest form, is readily intelligible. A type of case, 
however, often discussed in this context, offers greater com¬ 
plications. 

If A. owes B. a debt and pays or promises to pay part of it in 
return for B.'s promise to forgo the balance, can A. hold B. to this 
promise? 

The problem differs slightly from that propounded in StUk v. 
Myrick. There a person sought fresh remuneration for the per¬ 
formance of an existing contractual duty : here he seeks to avoid 
the duty * The problem w^s familiar to the common lawyers 
before the development of Assumpsit as a contractual remedy 
and therefore before the doctrine of consideration had been 
envisaged. Its implications were examined within the sphere 
of Debt in 1455 and again in 1495.^ In the latter year Chief 
Justice Brian stated a rule which, if set in an archaic environment, 
has still a modern connotation. 

“ The action is brought for ,^20, and the concord is that^hc shall 


satisfaction, for it does not appear that the horse be worth more or 
less than the sum in demand." 

The Writ of Debt rested on the idea not of promise but of duty, 
and a partial performance could not be received as a discharge of 
that duty. Even to allow a substituted performance might seem 
to offend against the principle upon which the writ was based, 
and was, at any rate, the utmost relaxation which the law could 
permit. 

The rule enundatcd by Chief Justice Brian was adopted m 
1602 in PinneVs Case.^ 

Pinnel sued Cole in Debt for £8 ros. due on a bond on November 
itth, 1600. Cole’s defence was that, at Pinnel’s request, he had 
paid him £5 2s. 6d. on October ist, and that Pinnel had accepted 
this payment in full satisfaction of the orismal debt. 

Judgment was given for the plaintiff on a point of pleading, but 
the Court made it clear that, had it not been for a technical flaw, 
they would have found for the defendant, on the ground that the 
part payment had been made on an earlier day than that appointed 
in the bond. The debt could be discharged, not by a merely 
partial performance of the original obligation, but only through 
the introduction, at the creditor’s request, of some new element 
the tender of a different chattel or part payment at a fresh place 
or on an earlier date. _ 

* The agreement to discharge a previous debt is often discussed under the 

title of Accord and SatisfaettoH The accord is the agreement to discharge tne 
extstiDf* obligation, the tahtfaettan is the consideration required to support it 
See tnf*a. p 504. ‘ ,, 

* Xnen. (1435). V. B. 33 Hy. VI, fo 4S, pi. 32; Anon (1495). Y. B. 10 Hf. 
VII. fo 4. pj. 4. 

* fi6ot), 5 Co Rep ii7« 
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“ Pajment of a lesser sum on the day in satisfaction of a greater 
cannot be any satisfaction for the whole, because it appears to the 
Judges that by no possibility can a lesser sum be a satisfaction to the 
plaintiff for a greater sum. But the gift of a horse, hawk or robe, etc. 
in satisfaction is good For it shall be intended that a horse, hawk or 
robe, etc. might be more beneficial to the plaintiff than the money in 
respect of some circumstance, or otherwise the plaintiff would not 

have accepted of it in satisfaction.The payment and 

acceptance of parcel before the day in satisfaction of the whole would 
be a good satisfaction in regard of circumstance of time ; for per- 
adventure parcel of it before the day would be more beneficial to 
him than the whole at the day. and the value of the satisfaction is 
not material. So if I am bound in £20 to pay you £10 at West¬ 
minster, and you request me to pay you at the day at York, 
and you will accept it in full satisfaction of the whole £ 10 , it is a 
good satisfaction for the whole • for the expenses to pay it at York is 
sufficient satisfaction.” 

It will be observed that the plaintiff sued in PinneVs Case not 
in Assumpsit but in Debt, so that no question of consideration 
arose. But the problem had already been discussed in the new 
contractual environment in Richards v. Bartlei in 1584.^ A 
buyer, sued in Assumpsit for the price of goods, pleaded a 
promise by the seller to accept 3s. 4d. in the pound The plea was 
held bad on the ground that there was no consideration for this 
promise. “ For no profit but damage comes to the plaintiff by 
this new agreement, and the defendant is not put to any labour or 
charge by it.” The decision was followed in subsequent cases,^ 
and a rule, originating in the peculiar requirements of Debt, was 
thus acclimatized in the alien soil of Assumpsit. This trans¬ 
ference of thought has been severely criticized.® A plaintiff who 
sued in Assumpsit was required to prove consideration for the 
defendant’s undertaking, but there was no logical need to lay a 
similar burden upon a party who sought to use a promise only by 
way of defence. The presence of consideration was vital to the 
formation of a contract, but irrelevant to its discharge. The 
decision in Richards v, Bartlet, however, while by no means 
inevitable and certainly unfortunate in its results, was not 
unintelligible. Assumpsit rested on promise as conspicuously as 
Debt on duty, and the judges not unnaturally reacted by treating 
the promise, on which the defendant relied, as binding only on the 
same conditions as the original promise on which the plaintiff 
sued But if this argument were once accepted, the defendant 
must prove a consideration for the plaintiff’s promise to discharge 
the contract, and he could hardly satisfy this requirement by 
performing or promising to perform no more than a part of what 
he was already bound to do. 

Whatever the merits of these rival arguments, the rule laid 
down'wi Richard ^ n >ri • . 

called, the rule ' * , * 

courts. Not, in • 

Lords in the case of Foahes v. Beer.* 


»(1584^. 1 Leon . 19. 

*Eg Goring v. Cortng (1602), Yelv., ii. 

• See Pollock. PrineipUt of Contract, 13th Edn., p. 150; Ames, Lectures on 
Legal Htslorv. pp 320 et uq . Prof Corbin in 27 Yale L. J. 435. Contra, 
WilUston, StUcUons on Contract, para. 120. 

* (18S4). 9 App. Cas. 605 
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A judgment debt bears interest as from the date of the judgment. 
The agreement made no reference to the question of interest.^ Dr. 
Foakes ultimately paid the whole amount of the judgment debt itself, 
and Mrs. Beer then claimed the interest. Dr. Foakes refused to pay it 
and Mrs Beer applied “to be allowed to issue execution or othenvise 
proceed on the judgment in respect of the interest." Dr. Foakes 
pleaded the agreement and Mrs. Beer replied that it was unsupported 
by consideration. 


The House of Lords gave judgment in favour of Mrs. Beer for 
the amount of the interest. The question, “nakedly raised by the 
appeal,” was whether the so-called rule in PinneVs Case should be 
rejected. 

“The doctrine itself,” said Lord Selborne, “may have been criti¬ 
cized as questionable in principle by some persons svhose opinions 
are entitled to respect, but it has never been judicially over-ruled; 
on the contrary I think it has alwaj's, since the sixteenth century, been 
accepted as law. If so, I cannot think that your Lordships would do 
right if you were now to reverse, as erroneous, a judgment of the 
Court of Appeal, proceeding upon a doctrine which has been ac¬ 
cepted as part of the law of England for 280 years." 

The decision by the House of Z,ords may well be regretted. The 
“rule,” while the circumstances of its origin allow it to be explained 
if not justified, can hardly be said to satisfy the expectations of 
reasonable laymen. Lord Blackburn, indeed, had prepared a 

” ' • ’* jluctance that he ultimately 

"All men of business,”he 
d act on the ground that 
prompt payment of a part of their demand may be more beneficial 
to them than it would be to insist on their rights and enforce pay¬ 
ment of the whole.”* 

The decision in Foakes v. Beer has been criticised but not 
yet abrogated. * Two different attempts, however, have been made 
to temper its effect. A promise to do something more than the 
original contract required would clearly constitute consideration, 
and the question of adequacy is not to be examined. In Cumber v. 
Wane in 1721® it was suggested in argument that the special pro- 
per' " ‘ • «- • . , . .-j 

ini - 

for 

tior ^ _ ‘ 

balance. “ If,” said Pratt, C.J., *•' ^5 be (as is admitted) no satis¬ 
faction for 3(115, why is a simple contract to pay ,£5 a satisfaction for 
another simple contract of three times the value ? ” The argu¬ 
ment was not unreasonable; but, if the dicta in PinneVs Case were 
to be applied, together with the rule itself, in the sphere of modern 
contract, so that any new element in the debtor’s promise should be 
regarded as constituting consideration for the discharge of the 
original debt, it was tempting to urge that the tender of the pro- 
missor}' note was a sufficient noveltj'for the purpose. By accepting 


* 9 Apn. Cas , at p 622. 

* TTic Liw RcMsion Committee preposed such abrogation in 1937 . 
proposal has not so far been inqifementcd. 

» t Strange 42b. 
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the peculiar obligation inherent in a negotiable security, the debtor 
was doing something which he was not already bound to do. The 
point was taken in 1846 in Sihree v. Tripp. 

The defendant owed the plamttff £1,000 and was sued for this 
sum. The action was settl^ on the terms that the defendant would 
give the plaintiff promissory notes for £300 in full satisfaction. 
One of the notes was not met, and the plaintiff then sued (inter 
alia) for the original £1,000 

The Court of Exchequer, expressing their disapproval of 
Cumber v. JVane, gave judgment for the defendant. Baron 
Alderson re-examined the whole position. 


but two ; namely, payment of part and an agreement, without 
consideration, to give up the residue. The Courts might very well 
have held the contrary and have left the matter to the agreement of 
the parties ; but undoubtedly the law is so settled. But if you 
substitute a piece of paper or a stick of scaling-wax, it is different, 
and the bargain may be carried out in its full integrity. A man may 
give, in satisfaction of a debt of £100, a horse of the value of £5, but 
not £s. Again, if the time or place of payment be different, the 
one sum may be a satisfaction for the other. Let us, then, apply 
these principles to the present case. If for money you give a negotiable 
security, you pay it in a different way. The security may be worth 
more or less : it is of uncertain value That is a case falling within 
the rule of law I have referred to." 


The decision in Sxbtree v. Tripp was followed by the Divisional 
Court in Goddard v. O’Brien in 1882,* and its rationale was accepted 
in an obiter dictum by Lord Selborne in Foakes v. Beer.® To give 
negotiable paper was to furnish fresh consideration. 

This device is technically sound. But in contemporary society 
the distinction between payment in cash and payment by cheque- 
provided, indeed, that the cheque is honoured—scarcely accords 
with business practice. In 1965 in D. & C. Builders, Ltd. v. Rees* 
the Court of Appeal refused to recognize the distinction. 

The plaintiffs were a small firm. They did work for the defendant, 
for which the defendant owed them £482. For months they pressed 


given a cheque for £300, which was duly honoured. They then sued 
for the balance of the original debt. 


The Court of Appeal gave judgment for the plaintiffs. The posi¬ 
tion was stated in forceful terms by Lord Denning.® 


"It is a daily occurrence that a merchant or tradesman, who is 

. f gayg jg jjj 

i down. He 
' He accepts 


Position 
altered in 
1965. 



Aq equitable 
intervention 


Ibe 

analogy of 
estoppel 


82 Part II. Formation of Contract. 

the proffered sum and forgives him the rest of the debt. The 
question arises: is the settlement binding on the creditor? The 
answer is that, m point of law, the creditor is not bound by the settle¬ 
ment. He can the next day sue the debtor for the balance, and get 
judgment. . . . Now suppose that the debtor, instead of paying the 
lesser sum in cash, paj3 it by cheque. He makes out a cheque for the 
amount. The creditoraccepts the cheque and cashes it. Isthcposi- 
tionanydifferent? Ithinknot. No sensible distinction can be taken 
between payment of a lesser sum by cash and payment of it by 
cheque. The cheque, when given, is conditional payment. When 
honoured, it is actual paymient. It is then just the same as cash. If 
a creditor is not bound when he receives payment by cash, he should 
not be bound when he receives payment by cheque.” 

The Court of Appeal thus restored and re-stated the ruling in 
Cumber v. Wane. They over-ruled the decision of the Divisional 
Court in Goddard v. O'Brien. Sibree v. Tripp, as it had been de¬ 
cided by a tribunal of equal standing with themselves, could not be 
rejected but might be circumvented. They therefore drew a dis¬ 
tinction. In Sibree v. Tripp an action of debt had already been 
started and had been settled by an agreement to accept less than 
the amount claimed. In D. & C. Builders, Ltd. v. Rees the plain¬ 
tiffs had not sued on the original debt, and there was simply an 
agreement to pay and accept a smaller sum. The cases differed in 
the presence or absence of an action that might be settled. The 
distinction is slender, but may perhaps suffice; but it wwld 
appear rash to rely henceforth on the authority of Sibree v. Tripp} 
The first attempt to mitigate the rigour of Foahes v. 
would thus seem to have collapsed. The second attempt rests not 
on the common law but on equity, and was suggested by DbnNINO, 
J., as he then was, In Central London Property Trust, Ltd, v. High 
Trees House, Ltd.^ 

In September, 1939, the plaintiffs leased a block of flats to the 
defendants at a ground rent of £2,500 per annum. In January, 
1940, the plaintiffs agreed in writing to reduce the rent to 
plainly because of war conditions, wWch had caused many vacanaes 
in the flats. No express time limit was set for the operation of this 
reduction. From 1940 to 1945 the defendants paid the reduced 
rent. In 1945 die flats were again full, and the receiver of the 
plaintiff company then claimed the full rent both retrospcctivrfy 
and for the future. He tested his claim by suing for rent at the 
original rate for the last two quarters of 1945. 

Denning, J., w’as of opinion that the agreement of January, i 94 ®' 
was intended as a temporary expedient only and had ceased to 
operate early in 1945. The rent originally fixed by the contract 
was thereafter payable, and the plaintiffs were entitled to judg' 
ment. But he was also of opinion that, had the plaintiffs sued 
for arrears for the period 1940 to 1945, the agreement made m 
1940 would have operated to defeat their claim. 

The reasoning of the learned judge is interesting. He 
agreed that there was no consideration for the plaintiffs’ promise 
to reduce the rent. If, therefore, the defendants had themselves 
sued upon that promise, they must have failed. Their claim 
would have depended upon a omtract of which one of the essentia! 
elements was missing. But where the promise was used merely 

* See a valuable discussion of Z) S- C Builders, Ltd. v Rees by 
Chorley in 29 Mod 1 .. Rev 317—21 and in his Gilbart Lectures on Banking, i 9 o 7 - 

• (I 947 i *30. 
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as a defence, why should the presence or absence of consideration 
be relevant ? The defendants were not seeking to enforce a 
contract and need not prove one Was there, then, any technical 
rule of English law whereby the plaintiffs could be prevented 
from ignoring their promise and insisting upon the full measure 
of their original rights ? At first sight, the common law doctrine 
of estoppel would seem to supply the answer. By this doctrine, 
if one person makes to another a clear and unambiguous rejire- 
sentation of fact intending that other to act on it, if it turns out 
to be untrue and if that other does act upon it to his prejudice, 
the representor is prevented or “ estopped ” from denying its 
truth. He cannot, as it were, give himself the lie and leave the 
other party to take the consequences. The doctrine would meet 
admirably the situation in the High Trees case but for one un¬ 
fortunate and insuperable objection In 1854 injorden v. Moneys 
the House of Lords decided that estoppel may operate only upon 
a misrepresentation of existing fact; and it cannot be applied 
where, as in the High Trees.czse, a party seeks to rely on a promise 
of future conduct. 

As the common law was thus barren, Denning, J., sought to Equity and 
tap a slender stream of authority which had flowed in equity Estoppel 
since the judgment of Lord Cairns in 1877 in Hughes v. 
Metropolitan Railmay Co. * 

In October, 1874, a landlord gave his tenant six months* notice 
to repair the premises. If the tenant failed to comply with it, the 
lease could be forfeited. In November the landlord started negotia¬ 
tions with the tenant for the sale of the reversion, but these were 
broken off on December 31 Meanwhile the tenant had done 
nothing to repair the premises. On the expiry of six months from 
the date of the original notice, the landlord claimed to treat the lease 
as forfeited and brought an action of ejectment. 

The House of Lords held that the opening of negotiations 
amounted to a promise by the landlord that, as long as they 
continued, he would not enforce the notice, and it was in reliance 
upon this promise that the tenant had remained quiescent. The 
six months allowed for repairs were to run, therefore, only from 
the failure of the negotiations and the consequent withdrawal of 
the promise, and the tenant was entitled in equity to be relieved 
against the forfeiture. Lord Cairns thus expressed the ratio 
decidendi of the case®:— 

“ It is the first principle upon which all Courts of Equity proceed, 
that if parties who have entered into definite and distinct terms 
involving certain legal results—certain penalties or legal forfeiture— 
afterwards by their own act or with their own consent enter upon a 
course of negotiations which has the effect of leading one of the 
parties to suppose that the strict rights arising under the contract 
will not be enforced or will be kept in suspense or held in abeyance, 
the person who otherwise might have enforced those rights will not 


»(i 834).5H. L.Cas. 185. 

* (1877). a App. Cas 439 This case «as followed and applied in Uirniinr- 
ham and District Land Co. v L and IP. Ry. (t8SS), 40 Ch. D. 363; Salisbury v. 
Gilmore, {1942] a K B. 38, (1942] 1 All E. R, 457. 

* (1877), 2 App. Cas 439 . at p 448. 
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necessity of consideration. The Court of Appeal therefore 
reversed the decision *, and Denning, L.J.. took the opportunity 
to restate the position. 

“ The principle stated in the Hizh Trees case . . . does not 
create new causes of action where none existed before. It only 
prevents a party from insisting upon his strict legal rights, when it 
would be unjust to allow him to enforce them, having regard to 
the dealings which have taken place between the parties. . . , The 
principle, as I undentand it, is that, where one party has, by his 
words or conduct, made to the other a promise or assurance which 
was intended to affect the legal relations between them and to be 
acted on accordingly, then, onoe the other party has taken him at 
his word and acted on it, the one who g:)y$jhe promise or assurance 
cannot afterwards be allowed to revert to the previous legal relations 
as if no such promise or assurance had been made by him; but he 
must accept their legal relations subject to the qualification which 
he lumself has so introduced, even though it is not supported in 
point of law by any consideration but only by his word. 

Seeing that the principle never stands ^one as giving a cause of 
action in itself, it can never do away with the necessity of con¬ 
sideration when that is an essential part of the cause of action. 

The doctrine of consideration is too firmly fixed to be overthrown 
by a side-wind. Its ill effects have been largely mitigated of late, 
but it still remsins a cardinal necessity of the formation of a contract, 
though not of ita modification or discharge." 

Of the other two judges in the Court of Appeal, Birkett, L.J., 
was content to repeat that the principle must be *' used as a 
shield and not as a sword,” and Asquith, LJ., while he would 
not commit himself to its unreserved acceptance, gave it as much 
approval as was compatible with prudence. 

** It is unnecessary," he said,’ "to express any view as to the 
correctness of the [High Trees] decision, though I certainly must 
not be taken to be questioning it; and I would remark, in passing, 
that it seems to me a complete misconception to suppose that it 
struck at the roots of the doctrine of consideration. But assuming, 
without deciding, that it is good law, I do not think that it helps 
the plaintiff at all. What that case decides is that, when a promise 
is given which (i) is intended to create legal relations (2) is intended 
to be acted upon by the promisee and {3) b in fact so acted upon, 
the promisor cannot bring an action against the promisee which 
involves the repudiation of his prombe or b inconsistent with it." 

The effect of these cases, from Hughes v. Metropolitan Rail. Restatement 
Co. to Combe v. Combe, was discussed by the House of Lords in ^eq«*tahle 
1955 ’u Tool Metal Manufacturing Co., Ltd. v. Tungsten Electric ^ 

Co., Lid.^ • 

The appellants were the registered proprietors of British letters 
patent. In April, 1938, they made a contract with the respondenta 
whereby they gave the latter a licence to manufacture "hard metal 
alloys" m accordance with the inventions which were the subject 
of the patents. By the contract the respondents agreed to pay 
"compensation" to the appellants if in any one month they sold 
more than a stated quantity of the alloys. 

Compensation was duly paid by the respondents until the outbreak 
of war in 1939, but thereafter none was paid. It was found as a 


86 


Part II. Formation of Contract. 

fact that in 1942 the appellants agreed to suspend the enforcement 
of compensation payments pending the making of a new contract. 
In 1944 negotiations for such new contract were begun but broke 
down. In 1945 the respondents sued the appellants {tnttr alia) 
for breach of contract and the appellants counter-claimed for pay¬ 
ment of compensation as from June i, 1945. 'The respondents 
action was substantially dismissed, and ^1 the arguments then 
centred on the counter-claim. The Court of Appeal held that the 
agreement of 1942 operated in equity to prevent the appellants 
demanding compensation until they had given reasonable notice to 
the respondents of their intention to resume their strict legal rights 
and that such notice had not been given. 

In September, 1950, the appellants themselves issued a wnt 
against the respondents claiming compensation as from January i, 
1947. The respondents pleaded the equity raised by the agreement 
of 1942 and argued that reasonable notice of its terminadon had not 
been given. 

In the court of first instance Pearson, J., cited Hughes v. Metro¬ 
politan Rail. Co. and the High Trees case and held that the agree¬ 
ment of 1942 operated in equity to suspend the appellants’ legal 
rights to compensation untU reasonable notice to resume them 
had been given; but he thought that their counter-claim in the 
first action in 1945 amounted to such notice. The appellants, 
it will have been observed, were not now claiming any compensa¬ 
tion as due to them before January 1947. The Court of 
Appeal reversed this decision on the single ground that the 
counter-claim was not a sufficient notice. The House of Lords 
disagreed tvith the Court of Appeal and restored the Judgment 
of Pearson, J. The appellants therefore succeeded in this second 
action and were awarded /)84,ooo under the compensation clause. 

Two further cases require to be noticed. In the first the doc¬ 
trine of “promissory" or “equitable" estoppel wis approved and 
applied by the courts of New Zealand.* 

A husband and wife had separated, and by the deed of separation 

.u. U...1-1 -_.j --.ui..-Later the 

• lusband to pay to 

wife was insane; 

. . • husband (a) t^t 

the court order cancelled the provisions of the separation deed, (b) 
that if he paid the arrears due under the deed he would be under no 
further liabilit)'. The husband accordingly paid the arrears pai“ 
no more instalments. More than four years later the Public Trustee 
found that he had wrongly interpreted the effect of the court ofaer 
and sued for the monthly instalments. The husband pleaded the 
principle set out in the High Trees case and in Combe v. Combe. 

McGregor, J., gave judgment for the defendant. The latter had 
been induced by the statement of the Public Trustee not to 
proceed, as he might have done, to take steps under an Act of 19 “° 
to set aside the separation deed. The Public Trustee, therefore, 
should not now be allowed to enforce his legal claim. 


* In hii jadRment Lord Stmoads eapiessed tbe view that the priocipl* 
l>e found tn Cemte v. Comte "may well be far too widely statedfi 953j * 
Afl t. R. Ml p Ofio It Is oot apparent to what passage in t.’ie jad/^eo 
there delivered Ijon! Simonds was refemng, but it is at least clear that ft 
aicej-tnl the {reneral equitable doctrine. 

*/*. V. P.. [lot?' s’ Z L- It, 8j4. The present authors are indebted to 

\sluaL!e note on thnca»e b) Mr. L. A- Shemlan in 11 >fo<l. 1- Rev., pp i®3"* 



Estoppel in Egmty. 87 

The second case came before the Privy Council on appeal from 
the Federal Supreme Court of Nigeria.* 


^ourt 
He 

a _ , ^ j 4 i the 

payment of the instalments until certain conditions had been fulfilled 
and that this promise had not been kept. 

The Privy Council dismissed the appeal on the grounds (a) that 
the appellant had not proved failure to fulfil the conditions. (6) 
that he had not altered his position in reliance upon the promise. 
But Lord Hodson, in giving the conclusion of the Judicial Com¬ 
mittee, fully accepted the doctrine of promissory estoppel and 
would have applied it if the evidence had so warranted, 

A final formulation of the doctrine awaits further judicial de¬ 
cision and discussion. But four points emerge from the cases as 
they stand. 

(i) If a promise is given by one party to a contract not to insist 
upon his rights under that contract and there is no consideration 
for the promise, the promisee cannot sue upon it. 

, (2) If the promisor breaks this promise and sues on the original 
contract, the promisee may use the promise by way of defence. 

(3) To succeed in this defence the promisee must persuade the 
court that it is “inequitable” to allow the promisor to sue on the 
original contract. 

If the promisee has himself been guilty of unconscionable con¬ 
duct the court will certainly not allow the equity to be pleaded.* 
But in the present context as elsewhere the word “inequitable” has 
a more technical significance. The promisee must have acted or 
omitted to act in reliance upon the promise; and by this act or 
omission he must have altered his position for the worse. Thus in. 
the New Zealand case of P. v, P. he was induced not to take advan¬ 
tage of his statutory powers.’ 

(4) The fourth point is still the subject of controversy. It has 
been strongly urged that the doctrine of promissory estoppel 
applies only to suspend and not to abrogate the promisor’s legal 
rights. Such, indeed, has been its effect in most of the cases in 
which the question has been relevant.* But it was not so restricted 
in the case of P, v. P .; and Lord Cairns in Hughes v. Metropolitan 
Rail. Co. clearly stated the proposition in the alternative. The 
equitable doctrine might be applied, he said, when the promisee 
had been led “to suppose that the strict rights will not be enforced 


^ Emmanuel Ajayx v R. T. Brxscoe {Nigerta) Ltd., [1964] 3 All E. R. jse* 
[1964] I W L. R. 1326 

* On this ground the Court ot Appeal declined to allow the defendant to 
rely upon it in D &-C. Butlders, Ltd v, (1965] 3 All E R 837, atpp 841 
and 842: [19663 2 W. L. R 288, at p. 293. See supra, pp 81-2 

* Supra, p 86. 

* E g the Tool Metal case, supra, pp 85-6 See also Lord Hodson m 
Emmanuel Ajayt v. R T. Brtscoe, Ud , [19643 3 All E R 556. at p. 559; 
supra, p. 87. Professor Wilson, in the two articles cited on p 84, supra', 
argues forcefully that the doctrine has only a suspensory efiect. 
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or will be kept in suspense or held in abeyance.”^ The point 
would seem at least to be open to argument. 

A further word must be ventured on the relation of the 
doctrine to the decision in Foakes v. Beer. The members of the 
House of Lords in this case approached their problem as though 
Dr. Foakes, in order to resist Mis. Beer’s claim, must prove the 
existence of a contract. In Lord Sblborne’s words,* 

" The question remains, whether the agreement is capable of 
being legally enforced. Not being under seal, it cannot be legally 
enforced against the respondent unless she received consideration 
for it from the appellant. - . . What is the consideration ?” 

To this question there was indeed only one answer; there was no 
consideration. But Dr. Foakes was not seeking “ legally to 
enforce the agreement against Mrs. Beer. He was setting it 
up by way of defence to her application for leave to proceed on 
the judgment. He was therefore under no necessity to establish 
a contract and the question of consideration was irrelevant.* The 
learned lords concentrated upon the wrong issue. It is, more¬ 
over, a curious and significant fact that Hughes v. Metropolitan 
Rent Co., though decided only seven years previously, was not 
cited to or by the court. Both these cases and the more recent 
Tool Metal case would normally be regarded as having equal 
weight in the House of Lords. They can be reconciled only 
by remembering that the doctrine of promissory estoppel was not 
raised m Foakes v. Beer.^ No decision, however august, is authori¬ 
ty for a proposition that was not before the court. It may be 
concluded that, whatever be the current value of Foakes v. Beer 
and though it has not been and cannot be overcome by direct 
judicial assault, its fiank has been turned. 


(3) Compositions with Creditors 

It has long been a common practice for the creditors of ^ 
impecunious debtor to make an arrangement with him whereby 
each agrees to accept a stated percentage of his debt in full 
satisfaction. The search for a sufficient consideration to support 
so reasonable an agreement has caused the courts much embar¬ 
rassment. It would appear at first sight to fall under the ban m 
PinneVs Case ; and such was the view adopted in 1804 by Lord 
Ellenborough. “ It is impossible to contend that acceptance or 
£17 los. is an extinguishment of a debt of 
inconvenience of such a conclusion was so manifest that it could 
not be accepted 


also Bowen, L. J., in BirmtngkaM 
WesUrn Ry. Co. (1888), 40 Ch, D. 


* (1887) 3 App Cas 43g,atp.448. Seea 
and Diiitxet Land Co. v. London and ATor/A I 
368. at p. 386. 

* {1884), 9 App Cas. 605 atp. 6it. 

* An analogy may be drawn from the Uw of negligence A plaintm, 
suing in negligence, must prove a duty of care; but if the defendant 
contributory negligence, no such duty is necessary or relevant. See rva 

V. BnlirA Co/urn6ia Eleofric Ry, Co. Ltd,. (iq;t1 A. C. 6ot. _ . 

* If, indeed, the view ultimately prevails that the promissory 
operates only to suspend and not to abn^atc legal nghts. they may possibly 
be reconciled on this ground. 

* EtuA V. Sutton (1804). 5 East, xjo 
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Two alternative suggestions have been proffered. The first 
was the second thought of Lord Ellenborough himself. There 
was consideration for the composition, he suggested in 1812, in 
the fact that each individual creditor agreed to forgo part of his 
debt on the hypothesis that all the other creditors would do the 
same.^ A moment’s reflection will expose the weakness of this 
argument. Such a consideration would, no doubt, suffice to 
support the agreement as between the creditors themselves. But, 
if the debtor sought to rely upon it, he would be met by the 
immediate objection that he himself had furnished no return for 
the creditors’ promises to him, and, as already observed, it is a 
cardinal rule of the law that the consideration must move from 
the promisee.* It seems better, therefore, to adopt the second 
solution and to say that no creditor will be allowed to go behind 
the composition agreement, to the prejudice either of the other 
creditors or of the debtor himself, because this would be a fraud 
upon all the parties concerned. This solution was suggested by 
Lord Tenterden in 1818 and supported by Willes, J., in 1863, 
and it has since won general approbation.* But it is frankly an 
argument ah inconvenienti and e\'ades rather than meets the 
difficulty. 

A similar reliance upon convenience rather than logic has had .1}*y* 

to be made to meet another type of case which, though more Granger, 
rarely to be found in the reports, appeals as strongly to the 
practical sympathy of the judges. 

Suppose that A. owes 6. and that C. promises B. , 05 ^ <>o 
condition that B. will discharge A. If the /I50 is paid and B. still 
sues A. for the balance, how is A. to resist the action ? 

No promise of discharge was given to him, nor, if it had been, 
would he have supplied any consideration for it. The question 
arose in 1825 in Welby v, Drake.* 

The defendant had drawn a bill for £18, which had been returned 
unaccepted and which had come into the hands of the plaintiff. ^ The 
defendant’s father then made an agreement with the plaintiff, 
whereby he promised to pay him £9 in remm for the plaintiff’s 
promise to receive it in full satbfaction of his claim. The money 
was dtdy paid, but the plaintiff still sued the defendant 

Lord Tenterden directed judgment for the defendant. 

“ If,” he said, ” the father did pay the smaller sum in satisfaction 
of this debt, it is a bar to the plaintiff’s now recovering against 
the son ; because, by suing the son, he commits a fraud on the 
father, whom he induced to advance his money on the faith of 
such advance being a discharge of his son from further liability.” 

The plea of fraud was approved by Willes, J., in Cook v. Lister^ and 
applied by the Court of Appeal in Hirachand Punamchand v., 

1 Booihhey v. Sotvden (1S12), 3 Camp. lyj Tie argument was adopted, 
though obrler, by the Court in Good v. Cheesman (1831). a B & Ad. 328. 

• See supra, p 64 

• See Wood v. Robarts (i8ig), r Sta^e. 417, and Cock v. LtsUr (1863). 

f ■ . ■ ■ • ' - 

TttnplY, figii] 2 K. B. 330 

« (1825). I C. ft P. S 57 

»(1863). 13 C. B. (N. S.) 543. at p. 595 - 
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Temple,^ and reliance was placed upon the analogy of composition 
agreements. Both classes of cases, therefore, may be said to rest 
•upon this basis, and should be treated as exceptions to the general 
requirement of consideration. 


(4) Where the plaintiff is bound by an existing contractual 
duty to a third party. 

The next type of case is where the plaintiff performs, or promises 
to perform, an obligation already imposed upon him by a contract 
previously made, not between him and the defendant, but bemcen 
himself and a third party. The question whether such a promise 
or performance affords sufficient consideration has provoked a 
voluminous literature—more generous, indeed, than the practical 
implications would seem to warrant.^ The actual cases are con¬ 
fined to a group at the beginning of the seventeenth century and 
a trilogy in the middle of the nineteenth century. 

The problems involved may thus be stated. If A. and B. have 
made a contract under which an obligation remains to be per¬ 
formed by A., and A. now makes this obligation the basis of a new 
agreement with C., there are two possibilities to be'discussed. 
C.’s promise may have been induced either by A.’s promise to 
perform his outstanding obligation under the contract with B., or 
by A.’s actual performance of it. In other words, A. may seek to 
support the validity of his agreement with C. by reliance either on 
executory or on executed consideration. There is, as has already 
been remarked, a divergence of juristic opinion as to the identity 
of the test applicable to determine the sufficient of the one type 
of consideration and of the other.® In examining the actual 
cases, therefore, it seems necessary, first, to discover whether 
the consideration relied on was the promise or the performance 
of Che outstanding obligation, and, secondly, to discuss the* 
relevance, if any, of the distinction. 

It is proposed to ignore the seventeenth-century cases, where 
the facts and rationes decidendi remain equally obscure and where 
the difficulties, present to the modem mind, seem scarcely to have 
impinged upon the judicial consciousness.* Of the three nine- 
tecnih-centufy cases the first is Shadioell'v, Shadtoell* 

The plaintiff who was engaged to marry Ellen NicholJ. received , 
the following letter from his unde :— 

** nth August, 1838, Gray's Inn. 

My dear Lancey—I am glad to hear of your intended rmiriage 
with Ellen NichoII: and, as I promised to assist you at starting, I 


* lioth case law an^ academic discussion are admirably sumtnanted «n a 
aj^icle by r*rof A. C Datis in [1937}, Camb L J.. p. Joj. enUtled ' 

to an criilinj Dvfy," tovkhlcbthe present authors wuh toacfcnowlcage 

tbeir indebtedness, 

* See ntpfa. p. 66. . . 

* The cases are Drtt ». /. S. Cro. Cb*. 756; S)i*fv«od v. « eea- 

Mri (1390). Cro. Ell*. 700; ifaggt ». Stai» (1616). 3 Ouhtr. 16*; I* ailw v. 
Civiar*/ (1631), I ViB. Abr.yia: Brav (1633), i Vin. Abf. 310- 

are ditenued In the arueJe by IVol. Davu referred to above. 

» (iS6o),9C II. IS.S) * 59 : 30l~ J. (C. P.). 145- 
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»m h*rpy »fU you th»t 1 will fi«y to you one hundred tnd fifty 
round! yrirly during tny life, tnd until your tnnuil income deriied 
frcd your profrulon of • chineery barriiter ihill amounT to »it 
hundrrd guinesi. of which your own idmi**ion ih«ll be the only 
cTidenct: ihit I »lul! receivo or require. 

Your ever affectionite unde. 

Charlet Shidwcll." 

The rliintifl imrried Hllen Nicholl tnd never earned a* much ai 
•iz hundred iruineai a year at a bamtter. Tlie initalmenli promited 
by the unde were not all paid during hit life, and, after hit death, 
the pUintifT hnnuht an action to recoter the arreara from the 
pertonal ret*rr»entati\rt. 

The dcfcndints pleaded that, as the phtntifT tvis already bound 
lo marr)' Ellen Nidioll before the uncle wrote his letter, there was 
no consideration for his promise. 

Judjjment was piven for the plaintiff by a majority. Erle, 

C.J., Ei'*jnR Use opinion of KrATtsc, J., and himself, thought that 
there was both a detriment to the plaintiff and a benefit to the 
uncle : a detriment, l>ecau5c " the plaintiff may have made the 
most material eliangca in his position and have incurred pecuniary 
liabilities resulting in embarrassment, which would be in every 
seitse a loss if the income which had been promised should be 
withheld," and a benefit, l>ecausc the marriage was *' an object of 
interest with a near relative.” Btles, J., dissented on the con* 
stniction of the uncle’s letter. !Ie thought tliat tlie words " at 
starting" more naturally meant " starting in the nephew’s 
profession" than embarking upon matrimony;* and, even on 
the assumption that they did refer to the plaintiff's marriage, the 
letter should be read, not as a promise of monev to procure the 
marriage, but as an announcement of an intended gift. In his 
opinion, therefore, there was no contract at all. 

The second case is Seotson v. Pegg.^ Seotton 

The plaintiffs had contracted with ■ third party. X., to deliver a 
cargo of coal to X. or lo the order oj X. X. sold this cargo to the 
’ ' *1 I ' ..-r .1 . 


I I I I ■ I ■ 

For breach of this promise the plaintiffs sued, and the defendant 
once more pleaded lack of consideration. If, it was argued, the 
plaintiffs were already bound by the contract with X. to deliver 
the coal to the defendant in accordance tvith X.’s order, what were 
they now giving in return for the defendant’s promise to unload at 
a certain rate ? However, the two judges present at the hearing, 
Martin and Wilde, B.B., both gave judgment for the plaintiffs. 
Martin, B., was content to say that the delivery of the coal was a 
benefit to the defendant. Wilde, B., thought there was also a 
detriment to the plaintiffs. It might have suited them, as against 
X., to break their contract and pay damages, and the delivery to 
the defendant had prevented this possible course of conduct.* 

* Prol. Davis, in the article cited on p. 90, supra, points out that, as the 
nephew’s career at the bar started in 183a and the letter was not written until 
1838, there is some difficulty in accepting this view. 

» (i86r), 6 H. d N. 293 J 3 L T. 753. 

* This somewhat disingeouoni argument is only to be found in 3 L. T. 753. 
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Chiehester The third casc is Ckicheiter and tcife v, Cobb.^ The two 

V. Cobb. plaintiffs were engaged to be married. The defendant promised 
the female plaintiff that, in consideration of the marriage and as 
soon as all necessary arrangements for it were completed, he 
would pay £300 to her. The money was not in fact paid 
and Blackburn, J., held the defendant liable on the promise. As, 
however, he was content merely to assert the sufficiency of the 
consideration, the judgment is not helpful. 

Cases depend The cases are not very satisfactory. In Shadtcell v. Shadxcell 
tonsideri' doubtful whether the intention of the parties was to create a 

tion contract at all, in Chichester v. Cobb the difficulties were not faced, 

and in Scotson v. Pegg the facts stated do not make it clear beyond 
dispute whether the consideration suggested was the promise to 
deliver the coal or its actual delivery. But, on the assumption 
that the letter in Shadtvellv. Shadtcell was designed as the basis of 
a contract, the better opinion would seem to r«t all three cases 
upon the proof of executed consideration. It was the actual 
marriage in Shadtcell v. Shadtcell and Chichester v. Cobb and the 
actual delivery in Scotson v. Pegg which induced the defend^t’s 
promise.* If this interpretation be correct, English judicial 
authority, as far as it goes, is unanimous in holding that the 
performance of an outstanding contractual obligation is sufficient 
consideration for a promise from a new party, while there is no 
decided case, at least since the dark years of the early seventeenth 
century, upon the validi^ of a promise of such performance. 
Distinction How far is this distinction between executory and executed 
exe^tory Consideration to be regarded as relevant ? Sir Frederick Pollock 
and executed thought that, in principle at least, it should be decisive.* In his 
cottjidera- opinion the promise might be good consideration, for it involved 
the promisor in ttvo possible actions for breach of contract instead 
of one, and thus was a detriment within the meaning of the law. 
The performance should not be accepted as good consideration, 
since, as it discharged the previous contract, it was not a detriment 
at all. This theory, however, is not altogether convincing. The 
validity of the promise may be accepted : the insufficiency of the 
performance is open to criticism. In the first place, it assumes 
that the only test of consideration is a detriment to the promisee. 
The assumption may be historically sound ; the idea of detriment 
at least re<^ls the early assodation of assumpsit and case. But 
the complementary idea of benefit was soon introduced into the 
language of the courts, and has been constantly emphasized by 
the judges. While, therefore, the performance may not be a 
detriment to the promisee, it is certainly a benefit to the prom isor^ 

* (1866), 14 L. T. 433 

• Such seems the happier joterpretatioa of the pleadings in each 

See Davis, op. ett. But see the contrazy view takes by Sir \V. Holdswortfi. 
H.E.L. VIII, pp. 40-4X 
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In the second place, the distinction Involves a practical absurdity. 
If the mere promise of an act is suHident consideration to induce 
a counter-promise, surely the complete performance of that act 
should be accepted. To hold the contrary, it has been well said, 
seems to assert " that a bird in the hand is worth less than the 
same bird in the bush.'** Once more, the conflict between 
prindple and technicality a)me3 to the surface, and once more 
the difficulties inherent in the use of the terms “ detriment ” and 
“ benefit ” would be avoided if the clement of bargain were 
stressed and the language of sale adopted. Promise and per¬ 
formance may equally be regarded as the price of a counter¬ 
promise. 

It would seem, therefore, reasonable to accept the three cases 
in the nineteenth century as dedding, as a matter of concrete law, 
Uiat the performance of on outstanding contractual obligation is 
sufHdent consideration for a promise by a new party, and to 


were it not for the interest it has aroused among lawyers and the 
light which it thro^vs upon the fundamental basis of consideration. 


* Se« rrof«ssor BallantiRe in 11 Mich L.K. at p. 437. 

‘This Is the coodasios reached bf Prof. Davu, ciT. at p. Si6. The 
varioBS academic views are there set cat. 
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The question now to be discussed is whether a contract neces¬ 
sarily results once the court has ruled that the parties must be 
taken to have made an agreement and that it is supported by 
consideration.^ This conclusion is commonly denied. The law, 
it is said, does not proclaim the existence of a contract merely 
because of the presence of mutual promises. Agreements are 
made every day in domestic and in social life, where the parties 
do not intend to invoke the assistance of the courts should the 
not be honoured. To offer a friend a meal is not 
to invite litigation. Contracts, in the words of Lord Stowell, 

“ must not be the sports of an idle hour, mere matters of pleasantry 
and badinage, never intended by the parties to have any serious 
effect whatever.”* 

It is therefore contended that, in addition to the phenomena of 
agreement and the presence of consideration, a third contractual 
element is required—the intention of the parties to create legal 
relations. 

This view, commonly held in England,® has not passed un¬ 
challenged; and the criticism of Professor Williston* demands 
attention, not only as emanating from a distinguished American 
jurist, but as illuminating the whole subject now under discussion. 
The separate element of intention, he says, is foreign to the 
common law, imported from the Continent by academic influences 
in the nineteenth century and useful onl)-^ in systems which lack 
the test of consideration to enable them to determine the boun¬ 
daries of contract. 

" The common law,” he declares, ” does not require any positive 
intention to create a legal obligation as an element of contact. . • • 
A deliberate promise seriously made is enforced irrespective of the 
promisor’s views regarding his legal liability.” 

It is true, and indeed inevitable, that if the parties are speaking 
in jest or uttering idle boasts the law will take no notice of their 
words. It is equally true that, if they clearly indicate their 
intention not to create legal obligations, the law wll respect their 



Stxih Inienm Rtpert. p. 15. 

* ^Vi'Uiston, StUcltons ^1938). a. ai. IVofessor WiUutoa’a views 
rapporteU by ilr. Tock io CaBadmo Bar Review (1943). Vol. XXI, p 
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intention and not regard them as bound. But if they use language 
which reasonable persons would construe as importing mutual 
promises, their real intention is irrelevant. Professor Williston 
adds:— 

"There seems no reason why merely social engagements should 

not create a contract, if the requisites for the formation of a contract 

exist.” 

Professor WilHston’s views, thus stated, may be reduced to 
four propositions. 

(1) The test of contractual intention is objective, not sub¬ 
jective. What matters is not what the parties had in their minds, 
but what inferences reasonable people would draw from their 
words or conduct. 

(2) If reasonable people would assume that there was no 
intention in the parties to be bound, there is no contract. 

(3) If the parties expressly declare or clearly indicate their 
rejection of contractual obligations, the law accepts and imple¬ 
ments their intention. 

(4) Mere social engagements, if accompanied by the requisite 
technicalities, such as consideration, may be enforced as contracts. 

Now it is possible for English lawyers to accept all these standpoint 
propositions save the last, which decided cases refute.* But ®J^°®**®** 
their'acceptance does not necessarily justify the complete rejection 
of intention to create legal relations as an independent element in 
the formation of contract. It is certainly true, and of great 
significance, that the very presence of consideration non^ly 
implies the existence of such an intention. To make a bargain 
is to assume liability and to invite the sanction of the courts. 

Professor Williston has performed a valuable service by insisting 
that the emphasis laid by foreign systems on this element of 
intention is out of place in the common law, where it follows 
naturally from the very nature of Contract. Consideration, 
bargain, legal consequences—these are intcr-rclatcd concepts. 

But it is possible for ^is presumption to be rebutted. If A. and 
B. agree to lunch together and A. promises to pay for the food if 
B. will pay for the drink, it is difficult to deny the presence of 
consideration and yet equally clear that no legal ties are contem¬ 
plated or created. It seems necessary, therefore, to regard the 
intention to create legal relations as a separate element in the 
English law of contract, though, by the preoccupation of that law 
with the idea of bargain, an unobtrusive element and one that 
only exceptionally claims the attention of the courts. 

The comparatively infrequent cases where a contract is denied 
on the ground that there was no intention to involve legal liability 
may be divided into two classes. On the one hand there are social, 
family or other domestic agreements, where the presence or ab¬ 
sence of an intention to create legal relations depends upon the 
inference to be drawn by the court from the language used by the 
parties and the circumstances in which they use it. On the other 
hand there are commercial agreements where this intention is pre¬ 
sumed and must be rebutted by the party seeking to deny it. 


* E.g. Bai/our V Balfour, [xgxg] a K. B 571. Infra, p.g 6 . 
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plate legal relations. On the other hand, the relation of husband 
and tvife by no means precludes the formation of a contract, and 
the context may indicate a clear intention on cither side to be 
bound. Whether any given agreement between husband and wife 
falls on the one side of the borderline or the other is not alwa^ 
easy to determine. Two contrasting cases may illustrate the posi¬ 
tion. 

In McGregor v. McGregorf 

a husband and wife had taken out cross-summonses against each 
other for assault. Before these were heard, they made an agreement 
to withdraw them and to live apart. The husband a^ed to a^ow 
the wife a weekly sum for maintenance and the wife agreed to 
support herself and her children and to indemnify the husband 
against any debts contracted by her. The wife now sued the 
husband for six weeks’ arrears of maintenance. 

It was held by the Court of Appeal that the parties had intended 
to affect their legal relations and that an action for breach of 
contract could be sustained. 

In Balfottr v. Balfour,* 

the defendant was a civil servant stationed in Ceylon. His wfc 
jUIeged that, while they were both in England on leave Md when 
it had become clear that she could not again accompany him abroad 
because of her health, he had promised to pay her ^^30 a mondi ss 
maintenance during the time that they were thus forced to live apart. 
She sued for breach of this agreement. 

The Court of Appeal held that no legal relations had been 
contemplated and that the wife’s action must fail. Warrington, 
L.J., said:’ 

“ It may be, and I do not for a moment say that it is not, * 

for such a contract as is alleged in the present case to be nude b^ 
tween husband and wife. The question is whether such a con^^ 
was made. That can only be determined either by proving that it 
was made in express tcims or that there is a necessary impbcation 
from the circumstances of the parties and the transaction gcncmJy 
that such a contract was made. . . . All I can say is that there is no 
such contract here. These two people never intended to make a 
bar^n which could be enforced in law. The husband expressed 
his intention to make this payment, and he promised to make it, an 
Was bound in honour to continue it ao long as he was in a position to 
do so." 
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Atkin, L.J., had no doubt that, while consideration was 
present, the evidence showed that the parties had not designed a 
binding contract.* 

“ It is necessary to remember that there are agreements between 
parties which do not result m contracts within the meaning of that 
term in our law. The ordinary example is where two parties agree 
to take a walk together or where there is an offer and an acceptance 
of hospitality. Nobody would suggest in ordinary circumstances 
that those agreements result in what we know as a contract, and one 
of the most usual forms of agreement w'hich does not constitute a 
contract appears to me to be the arrangements which are made 
between husband and wife. . . . To my mind those agreements, 
or many of them, do not result in contracts at all , . . even though 
there may be what as between other parties would constitute con¬ 
sideration. . . . They are not contracts because the parties did not 
intend that they should be attended by legal consequences." 

The relationship of husband and wife naturally produces 
peculiar difhculties in this context. But the courts have some¬ 
times to decide whether other arrangements of a domestic 
character are intended to create legal relations. Two illustrations 
may be offered. In Simpkins v. Pays,^ 

The defendant owned a house m which she lived with X., her 
grand-daughter, and the plamtiflf, a paying boarder. The three 
took part together each week tn a competition organized by a Sunday 
newspaper. The entries were made in the defendant’s name, but 
there was no regular rule as to the payment of postage and other 
expenses. One week the entry was successful and the defendant 
obtained a pnze of £750. The plaintiff claimed a third of this sum, 
but the defendant refused to pay on the ground that there was no 
intention to create legal relations but only a friendly adventure. 

Sellers, J , gave judgment for the plaintiff. He agreed that 
“ there are many family associations where some sort of rough 
and ready statement is made which would not establish a con¬ 
tract.” But on the present facts he thought that there was a 
” mutuality in the arrangements between the parties.” It was a 
joint enterprise to which each contributed in the expectation of 
sharing any prize that was won 
In Parker v. Clark,* 

the defendants were an old couple living in their own large house in 
Torquay. The plaintiffs, Commander and Mrs. Parker, lived in a 
cottage in Sussex. Mrs. Parker ^vas the niece of Mrs. Clark. In 
September 1955 the defendants wrote to the plaintiffs inviting them 
to live with them: the plaintiffs were to share in the maintenance 
of the house and the defendants were to provide a car and domestic 
help. If the plaintiffs agreed, they would have to sell their cottage, 
and the male defendant therefore promised to make a will leaving the 
Torquay house to the female plaintiff. The plaintiffs accepted the 
offer, sold their cottage and joined the defendants in Torquay. The 
male defendant duly executed the will. But by the autumn of 1957 
the defendants regretted the arrangement and made the plaintiffs’ 
position so uncomfortable that in December, as an alternative to 
being evicted, the plaintiffs left. 

The plaintiffs now sued the defendants for breach of contract, and 


> tiQig] 3 K B. at pp. 57S-9 

*[1955] 3 All E R 10: [19557 I W. L. R. 975 For a simple case where 
there was no intention to create legal relations see Dvckpitl v. Oalts, fioeSl 
lAllE. R. IM5. 

• [i960] t All E. R. 93* [i960] I W. L. R. a86 
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the defendants pleaded, inter alia, that no contract had ever been 
made, but only an amicable agreement. 

“No doubt*’, said Devun, J.,* “a proposal between relatives to 
share a house and a promise to make a bequest of it may very well 
amount to no more than a family arrangement of the type considered 
in Balfour'v. Balfour which the courts will not enforce. But there is 
equally no doubt that arrangements of this sort, and in particular a 
proposal to leave property in a will, can be the subject of a binding 
contract. . . . The question must depend on the intention of the 
parties to be inferred from the language which they use and from the 
circumstances m which they use it.” 

His lordship then reviewed the evidence and concluded that “an 
arrangement binding in law was intended by both sides”. 
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(B) COMMERCIAL AGREEMENTS. 

In commercial agreements it will be presumed that the parties 
intend to create legal relations and make a contract. But the 
presumption may be rebutted. 

(1) . It is common enough to advertise goods by flamboyant 
reports of their efficacy and to support these by promises of a more 
or less vague character if they should fall of their purpose. If a 
plaintiff, induced to buy on the faith of such reports and promises, 
finds that they are not borne out by the facts and sues for breach of 
contract, the defendant may attempt to plead that there was no 
intention to create legal relations and that only the most gullible 
customer would think otherwise. 

The point arose in the case of Carlill v. Carbolic Smoke Ball 
Co.,^ where the defendants advertised their preparation by offering 
to pay £100 to any purchaser who used it and yet caught influenza 
within a given period, and by declaring that they had deposited 
;^i,ooo with their bankers “to show their sincerity”. The plain^ 
bought the preparation, used it and caught influenza. Among the 
many ingenious defences raised to her action was the plea that no 
legal relations were ever contemplated. The advertisement, tt 
was said, was fa. mere puff”, “a mere statement by the defendants 
of the confidence they reposed in their remedy”, “a promise m 
honour”. The Court of Appeal rejected this plea. The fact 01 
the deposit was cogent evidence that the defendants had contem¬ 
plated legal liability when they issued their advertisement. What 
would have been the view of the Court in the absence of any such 
deposit is a matter of speculation, and it is not to be coneJuded 
that all advertiscipents arc to be treated as serious offers. 

(2) . The parties may make an agreement on a matter ot 
business or of some other transaction normally the subject pt 
contract, but may eicpressly declare that it is not to be binding m 
law. If such a declaration is made, it will, like other unambiguous 
expressions of intention, be accepted by the courts. 

Thus in Jones v. Vernon** Pools, Ltd.,* 


* (1960] I All E. R.. atp. 100. 

•[1893)16. B ajS. Supra, p. 36. . , ,, 

* 3 All £. R. 686. Se« *l»o AppUsan v. //. LittUvood. Ltd., II93BJ 
AUE. R.46J. 
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the plaintiff sued on a football pool coupon which he alleged that he 
had posted and that the defendants had lost. The defendants 
relied on the following clause in the document, called ironically an 
** honour clause “ It is a basic condidon of the sending in and 
acceptance of this coupon that it is intended and agreed that the 
conduct of the pools and everything done in connection therewith 
and all arrangements related thereto (whether mentioned in these 
rules or to be implied) and this coupon and any agreement or 
transaction entered into or payment made by or under it shall not 
be attended by or give rise to any legal reladonshtp, rights, duties or 
consequences whatsoever or be legally enforceable or the subject of 
litigation, but all such arrangements, agreements and transactions 
are binding in honour only.” 

Atkinson, J., held that this formidable clause was a bar to any 
action in a court of law. “ The plaintiff has got to trust to the 
defendants, and, if something goes wrong, it is his funeral and 
not theirs.” 

Perhaps the most remarkable instance of a clause expressly 
outlawing an agreement is to be found in the case of Rose and 
Frank v. Crompton.^ The plaintiffs were a New York firm which 
dealt in tissues for carbonizing papers. The defendants manu¬ 
factured such tissues in England. In July, 1913, the parties made 
a written agreement whereby the defendants gave the plaintiffs 
certain rights of selling their tissues in the United States and in 
Canada for a period of three years with an option to extend the 
time. The agreement contained the following clause, described 
as “ the Honourable Pledge Clause ” 

” This arrangement is not entered into nor is this memorandum 
written, as a formal or legal agreement, and shall not be subject to 
legal Jurisdiction in the Law Courts either of the United States or 
England, but it is only a definite expression and record of the purpose 
and intention of the panics concerned, to which they each honour¬ 
ably pledge themselves.” 

The agreement was subsequently extended so as to last until 
March, 1920, but in 1919 the defendants terminated it without 
giving the appropriate notice specified in the agreement, and they 
further refused to execute orders which had been received and 
accepted by them before the termination. The plaintiffs sued for 
damages for breach of the agreement and for non- 5 eIivery of the 
goods comprised in these orders. To appreciate the decision 
reached by the courts, it is necessary to separate these two claims. 

The first was for breach of the agreement contained in the 
written document of July, 1913, whereby the defendants granted 
selling rights to the plaintiffs. Here the plaintiffs failed. Hie 
document doubtless contemplated that orders for goods were 
from time to time to be given by the plaintiffs and fulfilled by the 
defendants. But, as the parties had specifically declared that the 
document was not to impose legal consequences, there was no 
obligation to give orders or to accept them or to stand by any 
clause in the agreement. Scrutton. L.J., said in the Court of 
Appeal*:— 

” It is quite possible for parties to come to aa agreement by 
accepting a proposal with the result that the agreement does not give 

‘C1913I2K.B 361; revcrsed[x925lA.C.445 
* 1*923] a K. B. at p. 2S3. 
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rise to legal relations. The reason of this is that the parties do not 
intend that their agreement shall give rise to legal relations. This 
intention may be implied from the subject-matter of the agreement, 
but it may also be expressed by the parties. In social and family 
relations such an intention is readily implied, while in business 
matters the opposite result would ordinarily follow. But I can tee 
no reason why, even in business matters;; the parties should not 
intend to rely on each other’s good faith and honour, and to exclude 
all idea of settling disputes by any outside intervention, with the 
accompanying necessity of expressing themselves so precisely that 
outsiders m*ay have no dilEcuIty in understanding what they mean. ’ 


The second claim, on the other hand, was based, not on the 
promises comprised in the original document, but on the specific 
orders actually accepted by the defendants before they terminated 
the agreement. Here the plaintliTs succeeded. As each individual 
order was given and accepted, this constituted a new and separate 
contract, inferred by the courts from the conduct of the parties 
and enforceable without reference to the original memorandum. 
In the words of Lord Piiillimore,* 

" According to the course of business between the parties which is 
narrated in the unenforceable agreement, goods were ordered /mm 
time to time, shipped, received and paid for, under an established 
system; but, the agreement being unenforceable, there was no 
obligation on the American company to order goods or upon the 
English companies to accept an order. Any actual transsrton 
between the parties, however, gave rise to the ordinary legal rights; 
for the fact that it was not of obligation to do the transaction did not 
divest the transaction, when done, of Its ordinary legal significance. 

Words inserted by one party in an agreement and devised, or 
subsequently used, to exclude legal relations may be ambiguous. 
In such a case the onus of proving this intention lies heavily upon 
the party who asserts it. A helpful example is to be found m 
Edvsards v. Skyt»aySy Ltd.* 


The plaintiff was employed by the defendants as an aircraft pilot. 
In January, 1962, the defendants told him that they must reduce their 
staff and gave him three months’ notice to terminate his employment 
By his contract he was a member of the defendants’ contributory 
pension fund and was thereby entitled, on leaving their service, to 
choose one of tivo options: (o) to withdraw his own total contribu¬ 
tions to thJ fu ' ' ' ' '' --.oi.'jble 

at the age of f ’ 

Association. ’ 

It was agreed ^ ^ . nts 

would make him an “ear gratia” payment equivalent or approxima¬ 
ting to the defendants’ contnbutions to the pension fund. The 
plaintiff, relying on this agreement, chose option (o). The defen¬ 
dants paid him the amount of his own contnbutions but refused to 
make the "ex gratia payment.” 


The plaintiff sued the defendants for breach of contract. It was 
admitted that the Association had acted as the plaintiff’s agents 
and that there was consideration for the defendants’ promise. But 
the defendants argued that the use of the words "ex gratia" showed 
that there was no intention to create legal relations. MegaW, ]•. 
gave judgment for the plaintiff. As this was a business and not a 
domestic agreement, the burden of rebutting the presumption or 


* [X9251 A. C. at p. 455. 

* [1964] I AU E. R. 494: [1964] 1 W. L. R. 349. 
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legal relations lay upon the defendants; it was a heavy burden and 
they had not discharged it. He continued:^ 

“The words *ex gratia' do not, in my judgment, carry a necessary, 
or even a probable, implication that the agreement is to be without 
legal effect. It is, I think, common experience among practitioners 
of the law that litigation or threatened litigation is frequently com¬ 
promised on the terms that one party shall make to the other a pay¬ 
ment described in express terms as ‘ex gratia’ or ‘without admission 
of liability.’ The t^vo phrases are, I think, synonymous. No one 
would imagine that a settlement, so made, is unenforceable at law. 
The words ‘ex gratia’ or ‘without admission of liability’ are used 
simply to indicate—it may be as a matter of amour propre or it may 


settlement itself.... I see nothing in the mere use of the words 
‘ex gratia,' unless in the circumstances some very special meaning has 
to be given to them, to warrant the conclusion that this promise, 
duly made and accepted for valid consideration, was not intended by 
the parties to be enforceable in law.’’ 

A final word of warning must be given. It is necessary to dis- 


contrary to public policy, and a contract containing such a clause 
will pro tanio be void.* The distinction may thus be stated. 
Parties are entitled to resolve that they will not make a contract at 
all but only an agreement which is to be left to the dubious sanction 
of morality or decent feeling. But, if they do make a contract, they 
may not in the last resort prevent the courts from examining and 
pronouncing upon it. 


1 Ihd., at pp 500 and 357, respectively Cf. the use of the word "under¬ 
standing" in J H, Mtlner 6- Sort v. Percy BiUon, Ltd, I1966] 2 All E. R. 894: 
[1966] I W. L. R 1582 
* Infra, pp. 334-5- 
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Although it may be clear that a valid contract has been made, 
it will still be necessary to determine the extent of the obligation^ 
that it creates. Its map must be drawn, its features delineated 
and its boundaries ascertained. It must first be discovered what 
terms the parties have wtpressly included in their contract. Even 
when these have been established, it does not follow that mey 
are all of equal importance. One undertaking may be regarded as 
of major importance, the breach of it entitling the injured party 
to end the contract; the breach of another, though demanding wm- 
pensation, may leave the contract intact. Rules of valuation have 
therefore to be elaborated. Moreover, the contents of the contrtct 
are not necessarily confined to those that appear on its face. The 
parties may have negotiated against a background of commerci^ or 
local usage whose implications they have tacitly assumed, and to 
concentrate solely upon their express language may be to mimmire 
or to distort the extent of their liabilities. Evidence of custom 
may thus have to be admitted. Additional consequences, more¬ 
over, may have been annexed by statute to particular contract, 
which will operate despite the parties’ ignorance or even, m 
exceptional cases, contrary to their intention. Finally, the <»urU 
may read into a contract some further term which alone makes it 
effective and which the parties must be taken to have omitted 
by pure inadvertence. AH these implications, customary, 
statutory or judicial, may be as important as the terms expressly 
adopted by the parties. 


SECTION I. EXPRESS TERMS. 

A. WHAT DID THE PARTIES SAY OR WRITE? 

If the extent of the agreement is in dispute, the court must first 
decide ^\hat statements were in fact made by the parties cither 
orally or in writing. In exceptional circumstances English law de- 
<02 
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mands a degree of formality either as a substantive or as a pro¬ 
cedural requirement of contract. Thus some contracts made with 
corporations before 29 July, i960, must have been sealed, and in 
other cases such legislation as the Statute of Frauds or the Law of 
Property Act requires the support of a written document.^ As a 
general rule, however, no formality is needed. A contract may be 
made wholly by word of mouth, or wholly in writing, or partly by 
word of mouth and partly in wnting. 

If the contract is wholly by word of mouth, its contents are a 
matter of evidence for the jury or for the judge sitting as a jury. 
It must be found as a fact exactly what it was that the parties said, 
as, for example, in Smith v. Hughes^ where the question was 
whether the subject-matter of a contract of sale was described by 
the vendor as “ good oats ” or as “ good old oats.” 

If the contract is wholly in writing, the discovery of what was 
written normally presents no difficulty, and its interpretation is 
a matter exclusively within the jurisdiction of the judge.® But 
on this hypothesis the courts have long insisted that the parties 
are to be confined within the four comers of the document 
in which they have chosen to enshrine their agreement. Neither 
of them may adduce evidence to show that his intention has been 
mis-stated in the document or that some essential feature of the 
transaction has been omitted. 

It is firmly established as a rule of law that parol evidence cannot 
be admitted to add to, vary or contradict a deed or other written 
instrument. Accordingly it has been held that . . parol evidence 
will not be admitted to prove that some particular term, which had 
been verbally agreed upon, had been omitted (by design or other¬ 
wise) from a written instrument constituting a valid and operative 
contract between the parties ”* 

Thus, where a covenant in a lease under seal provided for pay¬ 
ment of rent in advance, the lessee was not aUowed to prove a 
previous oral agreement by the lessor that payment should be 
made by a bill of exchange maturing in three months’ time.* 
The two statements were manifestly incompatible, and to prefer 
the later and formal expression of intention was common sense. 

The exclusion of ord evidence to ” add to, vary or contradict ” 
a written document has often been pronounced, as in the passage 
cited above, in peremptory language. In practice its operation 
is less severe than might be supposed. In the first place, the 
evidence may be admitted to prove a custom or trade usage and 
thus to ” add ” terms which do not appear on the face of the 
document and which alone give it the meaning which the parties 
wished it to possess.® In the second place, there is no reason 
why oral evidence should not be offered to show that, while on 
its face the document purports to record a valid and immediately 
enforceable contract, it had been previously agreed to suspend its 

» Infra, pp 391 and 166 

* (1871), L R. 6 Q B. 597 

* See Bowen, L.J., in Btntsen v. Taylor, Sons 6- Co. {No. a), [1893] a Q. B. 
* 74 - 

* Jacobs V. Batavia and General PlantahonsTrust, tz934] z Ch. a87. per BO. 
Lawrence, J., at p. 395. But see infra, p ao6, for the possibility ol rectifica¬ 
tion. 

» Henderson v. Arthur, [Z907] i K. B. la 

* Infra, p. 136. 
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operation until the occurrence of some event, such as the approval 
of a third party, and that this event had not yet taken place. The 
effect of such evidence is not to “ add to, vary or contradict ” the 
terms of a written contract, but to make it clear that no contract 
has yet become effective.* 

Thirdly, the exclusion of oral evidence is clearly inappropriate 
where the document is designed to contain only part of the terms 
—where, in other words, the parties have made their contract 
partly in writing and partly by word of mouth. This situation 
is so comparatively frequent as in effect to deprive the ban on 
oral evidence of the strict character of a “ rule of law ” which has 
been attributed to it. It will be presumed, in the words of a 
learned author, that a document which looks like a contrart is 
to be treated as the tohole contract.”® But this presumption, 
though strong, is not irrebuttable. In each case the court must 
decide whether the parties have or have not reduced their agree¬ 
ment to the precise terms of an all-embracing written formula. 
If they have, oral evidence will not be admitted to vary or to 
contradict it; if they have not, the writing is but part of the 
contract and must be set side by side with the complementary 
oral terms. The question is at bottom one of intention and, like 
all such questions, elusive and conjectural. It would seem, 
however, that the more recent tendency is to infer, if the ^erence 
is at all possible, that the parties did not intend the writing to be 
exclusive but wished it to be read in conjunction with their oral 
statements.® 

Thus in Walker Property Investments {Brighton), Lid. v. Walker,^ 

the defendant in 1938, then in treaty for the lease of a flat in a house 
belonging to the plaiotiflb, stipulated that, if he look the flat, he was 
to have the use of two basement rooms for the storage of his suipius 
furniture and also the use of the garden. Subsequently, a witten 
agreement was drawn up for the lease of the flat, which made no 
reference either to the storage rooms or to the garden. 

The Court of Appeal held that the oral agreement should be read 
with the written instniment so as to form one comprehensive 

contract. 

So, too, in Couchman v. 

the defendant’s heifer was put up for auction. The sale 
described it as ** unserved,” but added that the sale was *' subject 
to the auctioneers* usual conditions ” and that the auctione^ 
would not be responsible for any error in the catalogue.^ Ine 
” usual conditions ” were exhibited at the auction and contamed 
clause that “the lots were sold with all faults, imperfection an 
errors of description.*’ The plaintiff, before he bid, asked bo 
the auctioneer and the defendant if they could confirm that tne 
heifer was *‘ unserved,” and they both said " Yes.” On this 
standing he bid for and secured the heifer. It was later found uJ^ 
the heifer was in calf, and it died as a result of carrying its call 
too young an age. _ 

•n... -..r _ ..... .V. -agreement 


3 L. J. 58-«sp- 
illowen, C.J.. 
p. 62 
E. R. 803 




* (1947)- *77 I- T. a04 

* I»947l K. B. 554; [1947) I AU E. R. *03. 
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On these facts the Court of Appeal held that the plaintiff was 
entitled to recover damages for breach of contract. The docu¬ 
ments in the case, in their opinion, formed not the whole but 
part only of the contract, and the oral assurance could be laid 
side by side with them so as to constitute a single and binding 
transaction. 

Yet another illustration is offered by the case of the S.S. 
Ardennes {Cargo Owners) v. Ardennes (Otoners).^ 

The plaintiffs were growers of oranges in Spain and the defendant 
were shipowners. The plaintiffs wished to export their oranges to 
England and shipped them on the defendants' vessel on the faith 
of an oral promise by the defendants' agent that the vessel would 
sail straight to London. In fact she went first to Antwerp, so that 
the oranges arrived late in London and the plaintiffs lost a favourable 
market. When the plaintiffs claimed damages for breach of 
contract, the defendants relied on the bill of ladmg which expressly 
allowed them to proceed " by any route and whether directly or 
indirectly ” to London. 

Judgment was given for the plaintiffs. The biU of lading, while 
it was evidence of the contract between shipper and shipowner,* 
was not in the present case exclusive evidence. The oral promise 
made on behalf of the defendants was equally part of the contract 
and was binding upon them. 

B. ARE THE STATEMENTS OF THE PARTIES 
EXPRESS TERMS OF THE CONTRACT ? 

While there may be incontrovertible evidence as to what a 
party said or wrote, it does not follow as a matter of course that 
his express statement has become a substantive part of the contract. 
Such a statement may be either a term of the contract or a “ mere 
representation.” If it is a term of the contract, it creates, of course, 
a contractual obligation for whose breach an appropriate action lies 
at common law. If it is a ” mere representation,” it is outside the 
scope of the contract; and if it turns out to be false, the party to 
whom it has been made and who has thereby been led to enter the 
contract may be in a difficult position. Should the statement be 
fraudulent, its victim may indeed sue for the tort of deceit and 
may be able to treat the contract as voidable. But if, though false, 
the statement is not fraudulent, a plaintiff’s position—at least at 
common law*—is not so simple. It has long been recognized that 
the duty of care, upon which the tort of negligence is founded, 

* [1951] I K. B. 55; [1950] 2 All E. R. 517. 

• S« Halsbury, Laws 0/England (3rd Edn.), Vol. 35, pp. 328-9: " A bill 
of lading b a document signed by the shipowner or by the master or other 
agent of the shipowner which states that certain specified goods have been 
shipped upon a particular ship and which purports to set out the terms on 
which such goods have been delivered to and received by the ship. . . ." 
It is *' in the first instance an acknowledgment of the receipt of the goods 



* See tn/ra. pp. 253-6 for the position In equity. 
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does not apply in the same way to statements as to acts, and that, 
as a general principle, no action of negligence will lie for such 
statements. It is true that the exceptions to this principle have been 
considerably enlarged by the House of Lords in Hedley Byrne & 
Co. Ltd. V. Heller & Partners, Lid. but their extent has still to be 
determined by the courts. Where the statement is negligent, a 
further and more drastic amelioration of the plaintiff’s position has 
been effected by the Misrepresentation Act, 1967.* But a plain* 
tiff may have been misled by a misrepresentation which is neither 
fraudulent nor negligent;® and in such a case the nature of his 
remedy w’ill not be apparent until the range of his contract has 
been determined. 

To draw the map of the contract, at least where it is not wholly 
committed to writing, has proved as difficult as it is important. 
Two cases from the middle of the nineteenth century illustrate the 
nice distinctions which may have to be made. 

In Hopkins v. Tangueray* t — 

The plaintiff wa* examining a horse on the day before an 
sale The defendant, the owner of the horse, came in and said! 
" You have nothing to look for; I assure you he is perfectly sound 
in every respect.” The plaintiff thereupon terminated his inspection 
and bought the horse at the auction sale without receiving any 
further guarantee. 

The horse turned out to be unsound, and the plaintiff, while not 
alleging fraud, claimed damages for breach of warranty. It 
held that what the defendant had said was not intended to be 
incorporated in the contract. It was a mere representation^ in 
respect of which no damages were recoverable After referring 
to the defendant’s statement, Maule J., said :— 

" It has been contended on the part of the plaintiff that Ais wa* 
evidence from which the jury would be warranted in inferring t 
the parties were making that a part of the bargain. But I do no 
think there is the smallest ground upon which the jury could m 
that the parties intended or understood from what passed * 
occasion that the defendant would be liable to an action if the no 
turned out to be unsound.” 


Dannerman 
V. ll'/iite 


In Bannerman v. White ^:— 


A prospective buyer, in the course of negotiating for the purch 
of hops, asked the seller if any sulphur had been used in their 
ment, adding that, if it had, he would not even trouble 
price. The seller answered that no sulphur had been used, r 
negotiations thereupon proceeded end resulted in a contract of ** 
It was later discovered that sulphur had been used in the cultivauo 
of a portion of the hops—^5 acres out of 300—and the buyer, 
sued for the price, claimed that he was justified in refusing 
observe the contract. 


‘ [1964] A. C 485; I1963] 2 All E. R. 575. See also IV. D. Anderson 6- 
Sons Ltd V. Rhodes. [1967] 2 All E. R. 850. 

*/w/ra, pp. 256-g 

... * ^ iVtUiants, [1057] 1 AH E. R 3 * 5 : I» 957 J * 

W.L. R 370: infra, ft 109 . 

* *3®- ^ companson of this case with the Insh 

Sekawel V. Reade. [1913] * 1 . R 81. cited by Smith and Thomas. A Cast Boo* 


• Contrael, and. Eda.. p, 246. and by Atiyah. Introduction to the i 
Ccntrael, p. 113, throws into sharp rebel the forensic difficulty of detennimof 
» hether a statement is in or out oi a contract 
• (»86i). 10 C. B. (K. S ) 844. 
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The buyer’s claim could not be upheld unless the statement 
as to the absence of sulphur was intended to be part of the contract, 
for the jury found that there was no fraud on the part of the 
seller. The buyer contended that the whole interview was one 
transaction, that he had declared the importance he attached to 
his inquiry, and that the seller must have known that if sulphur 
had been used there could be no further question of a purchase 
of the hops. The seller, on the other hand, contended that the 
conversation was merely preliminary to, and in no sense a part 
of, the contract. The jury found that the seller's statement was 
understood and intended by both parties to be a part of the 
contract, and their finding was unanimously confirmed by the 
Court of Common Pleas. 

In the copious litigation provoked by this question in the last 
hundred years, three subsidiary tests have emerged as possible 
aids to its solution. 

(а) At what stage in the course of the transaction was the When was 

crucial statement made ? the 

If it was made only in the preliminary negotiations, it should 
not be regarded as contractual. In Routledge v. McKay ^:— 

The plaintiff and defendant were discussing the possible purchase 
and sale of the defendant’s motor*cycIe. Both parties were private 
persons. The defendant, taking the information from the registra* 
tion book, said on October 23 that the cycle was a 1942 model. 

On October 30 a written contract of sale was made. The actual 
date of the cycle was later found to be 1930- The buyer’s claim 
for damages failed in the Court of Appeal. 

If, as in this case, the interval between the negotiations and the 
contract is welhmarked and substantial, the answer to the basic 
question is almost obvious. But the facts are not always so 
accommodating. In Hopkins v. Tanqueray a day intervened 
between the oral statement and the auction, while in Bannerman v. 

White the discussion about the use of sulphur and the purchase 
of the hops would seem to have been two steps in a continuing 
process.® It may indeed be difficult to say when the preliminaries 
are over and the contract itself completed. 

(б) Was the oral statement followed by a reduction of the Is there a 
terms into writing ? 

If this be the case, it may lead to the presumption, or at least 
the suggestion, that the oral statement was not designed as a 
contractual term. Once more, the facts may, as in Routledge v. 

McKay, enable the test to be used with some degree of confidence. 

It may be helpful in this context to examine the classical case of 
Heilbut V. Buckleton.^ 

The defendants were rubber merchants who had underwritten 
shares in the “ Fihsola Rubber & Produce Estates, Ltd.” On 
April 14 the plaintiff had the foUovring telephone conversation with 
the defendant’s manager:— 

Plaintiff: “ I understand you are bringing out a rubber com¬ 
pany.” 

Manager: “Yes.” 

Plaintiff: “ Is it all right ? ” 


‘ [1954II AllE R 855: [1954] I W.L R 615. 

* Supra, p 106 See also Harltng v. Eddy, tnfra. pp. 108-9 

* [1913! A. C. 30. 
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Manaseri “ We are bringing it out.’ 

Plaintiff I “That is good enough for me. I will take 5,000 
shares.” 

On April 15, by a written contract, the defendants sold to the 
plaintiff " 5,000 shares in the Filisola Rubber & Produce Estates, 
Ltd.” The shares depreciated, and the plaintiff claimed damages 
on the ground that the company was not a rubber company in the 
technical and market sense of that expression. 

The jury found that the description of the company as a rubber 
company was in fact inaccurate, but negatived fraud. It was 
held both at first instance and by the Court of Appeal that the 
statement was a term in the contract, but the decision was reversed 
in the House of Lords. In the words of Lord Moult^: 

” There is nothing which can by any possibility be taken as 
evidence of an intention on the part of either or both of the parties 
that there should be a contractual liability in respect of the accuracy 
of the statement.* 

Here both the first and the second of the suggested tests support 
the decision of the House of Lords. An interval of a day occurred 
between the telephone conversation and the sale of ^e shares, 
and the oral statement was followed by a more formal document. 
On the other hand, the courts have sometimes been ready, 
without undue qualms, to read an earlier oral statement and a 
later document as forming together a single comprehensive con¬ 
tract. In Birch v. Paramount Estates, Ltd}: — 

The defendants, who were developing an estate, offered a ^use 
they were then building to the plaintiff, saying “it would be m 
good as the show house.” The plaintiff later agreed to buy the 
house, and the written contract of sale contained no reference to 
this particular representation. The house was not as good as the 
show house. 

The Court of Appeal treated the defendants’ statement ^ p^rt 
of the concluded contract and allowed the plaintiff’s claim tot 
damages. 

This test, therefore, can scarcely be received as more ti^n an 
inferential aid; and it is perhaps only a variant of the question 
already discussed—whether the contract is exclusively contained 
in a single document or whether it consists partly of written and 
partly of oral terms.* 

(c) Had the person who made the statement special knowledge 
or skill as compared with the other party ? 

If this is ^e case, the court may be more willing to infer 
an intention to make the statement a term in the contract. Such 
was the position in Birch v. Paramount Estates, Ltd., and such 
was at least a contributory factor in the decision of the Court of 
Appeal in Harling v. Eddy? 

The defendant offered his heifer for sale by auction. The 
auction catalogue contained a clause that “ no animal is . . • 
with a warranty unless specially mentioned at the time of offering, 
and no warranty so given shall have any legal force or effect unl«s 
the terms thereof appear on the purchaser’s account”. The 
had an “ unpromising appearance ” and buyers held alo of until the 

* (1956). 16 Estates Gazette 396. cited in Otcar CAm. Lii- v. 

[1937] 1 All E. R. 3*5, at p 3*9 

* Supra, p 104 

* [t93i] a K. B 739; [1951] a All E. R. 2iz. 
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defendant said that there was ** nothing wrong with her ” and that 
he would “ absolutely guarantee her in every respect." The 
plaintiff then bid for her and bought her. She was in fact tubercular 
and she died. 

The defendant’s guarantee was, in the language of the catalogue, 
“ specially mentioned at the time of offering,” but it did not 
“ appear on the purchaser’s account.” But the defendant had 
exclusive means of knowing the heifer’s condition, and the Court 
of Appeal allowed the plaintiff to recover damages. That this 
test, however, is as indecisive as the others is shown by Heilbut 
V. BuckUton, where the House of Lords found in favour of the 
defendants although they were etperts and the plaintiff was not. 

These criteria, therefore, must be received as no more than 
possible aids to construction and may prove, as often as not, to be 
broken reeds. The fundamental problem is always the same— 
to fix the limits of the contract and enumerate its contents; and 
it is not surprising that similar facts may suggest different answers 
to different minds. The possibilities of divergence are vividly 
illustrated by the case of Oscar Chess^ Ltd. v. Williams.^ 

The plaintiffs were car dealers, and the defendant wished to 
obtain from them on hire-purchase a new Hillman Minx and to 
offer a second-hand Morris car in part exchange. The sum available 
for the Morris depended on its age. According to the registration 


a previous holder before reaching the defendant’s hands. The 
plaintiffs now sued the defendant for the difference between the 
two allowances, i.e. £115. 

The county court judge held that the statement as to the age of 
the car was a term in the contract and gave judgment for the 
plaintiffs. This decision was reversed by a majority in the Court 
of Appeal (Denning and Hodson, L.JJ.). Morris, L.J., 
dissented. It is instructive to apply each of the suggested tests 
to the facts. There was no apparent or substantial interval 
between the statement as to the age of the car and the agreement 
of hire-purchase. The first and chronological test should there¬ 
fore have helped the plaintiffs. As Morris, L.J., said, ** there 
was a statement made at the time of the transaction.” The second 
test was also in the plaintiffs’ favour. Nothing had been reduced 
to writing and no point could therefore have been made of the 
superior daims of a document over mere word of mouth. Hodson, 
L.J., was driven to say that ” the distinction is a fine one, and one 
whidi I shall be reluctant to draw unless compelled to do so 
and Denning, L.J., emphasized the undoubted truth that there 
is no basic difference between a written and an oral contract. 
The third test, on the other hand, so far as it was applicable to 
the facts, told in the defendant’s favour. It was not he, the 
maker of the statement, but the plaintiffs, as car dealers, who 

* 1*957] X All E. R. 3J5: [1957] X W. L. R. 370. 
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possessed special knowledge and skill and who, if anyone, could* 
have discovered in time the true age of the car. 

Upon the result of this case it can only be said that the views 
both of the majority and of the minority seem equally tenable. 
Such must be the impression left by many of the decisions; and 
the anxiety of the judges to escape from a perennial dilemma may 
be illustrated by the subsequent case of Dick Bentley Productions, 
Ltd. V. Harold Smith {Motors) Ltd.^ 

The plaintiffs told the defendants that they were looking for a 
“well-vetted” Bentley car. The defendants said that they had such a 
car. One morning Mr. Bentley went to see it, and the defendants 
told him that it had done only 20,000 miles since fitted with a replace¬ 
ment engine and gearbox. In the afternoon Mr. Bentley took the 
car for a short run and bought it. The plaintiffs later found that the 
car was unsatisfactory and that the statement as to mileage was un¬ 
true. They sued for damages. 


The Court of Appeal held that the defendants’ statement was a 
term of the contract and that the plaintiffs were entitled to 
damages. This decision may readily be accepted; but it was 
necessary to distinguish Oscar Chess, Ltd. v. Williams. Lord 
Denning, who was a member of the court in both cases, found the 
distinction in the presence or absence of negligence. In Oscar 
Chess, Lid. v. Willtams the defendant had not been negligent. In 
Dick Bentley, Ltd. v. Harold Smith, Ltd. negligence ^va5 present: 
the defendants “ ought to have known better.” 

It is difficult to understand why a statement should be ® 
of the contract if it is negligent and a “ mere representation ’’ if it 
is not. 2 Lord Justice Salmon, while he concurred in the decision, 
preferred to rest it on the existence of a “ collateral ” or ” prelimi¬ 
nary ” contract. 

“In effect, Mr. Smith said: ‘If you will enter into a contract to buy 
this motor car from me for £1,850, 1 undertake that you will be get¬ 
ting a motor car which has done no more than twenty ihous^ 
miles since it was fitted with a new engine and a new gearbox. 


This device has, indeed, been used for over seventy years to 
avoid the dilemma of ” term ” or “ representation.” In Be 
Lassalle v. Guildford,^ 

the defendant was negotiating to let his house to the plaintiff. _ 
had prepared a lease containing the agreed terms, but the plainti 
refused to hand over the counterpart until he was assured that the 
drains were in order. The defendant gave him an ample but ora 
assurance to this effect, and the plaintiff then delivered the counter¬ 
part. The drains were not in order. 


The Court of Appeal held the defendant liable for the breach, 
not of the tenancy agreement itself, but of the independent or 
'* collateral ” contract which preceded it. _ 


‘ [19^5] 2 All E R. 65: [1965] I w. L. R 623. 

* The presence ol negligence niay. of course, be significant both in opcni g 
the possibility of an action in tort and in proceedings under the Misreprescn 
tion Act. 1967: supra, p 106, and tnfra, pp. 256-9 

* [1965) 2 All E. R.. at p. 68; [1965I 1 W. L. R . at p 629 

* [i^ij 2 K. B 215. TTie present authors have been j^rsuaded 
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C. EXCLUDING AND LIMITING TERMS' 

A further problem arises where one party wishes to include 
in the contract a term excluding or limiting his liability in certain 
contingencies. His own intention may be evident but may be 
unknotvn to the other party. Does the latter’s ignorance prevent 
the court from inferring the existence of a common intention ? 
The situation frequently arises where a document purporting to 
express the terms of the contract is delivered to one of the parties 
and is not read by him. A passenger receives a ticket, stating the 
terms, or referring to terms set out elsewhere, on which 
British Railways are prepared to carry or take charge of his 
luggage. A buyer or hirer signs a document, containing clauses 
designed for the seller’s or owner’s protection. Are these terms or 
clauses part of the contract so as to bind the passenger, the buyer 
or the hirer, despite his ignorance of their character or even of 
their existence ? 

The legislature has intervened spasmodically in certain types 
of contract. Four examples may be given. 

(1) The Hire-Purchase Act, 1965, implies certain conditions 
and warranties into the contracts with which it deals, and declares 
that some of these implications may not be excluded or limited by 
the express terms of the contract.* 

(2) The Road Traffic Act, i960, s. 151, provides that 

"A contract for the conveyance of a passenger m a public service 


earned in, entering or alighting from the vehicle, or purports to im¬ 
pose any conditions with respect to the enforcement of such liability, 
be void.”* 

(3) A similar, but not identical, provision is contained in the 
Transport Act, 1962. By s. 43 (7) it is enacted that 

“The Boards* shall not carry passengers by rail on terms or con- 
didona which (0) purport, whether directly or indirectly, to exclude 
or limit their liability in respect of the death, or bodily injury to, any 
passenger other than a passenger travelling on a free pass; or (6) 
purport, whether directly or indirectly, to prescribe the time witlun 
which, or the manner in which, any such liability may be enforced." 

Any such terms or conditions “ shall be void and of no effect.” 

(4) It is provided by section 3 of the Misrepresentation Act, 
1967, that 

“If any agreement (whether made before or after the commence¬ 
ment of this Act) contains a provision which would exclude or 
restrict— 

(a) any liability to which a party to a contract may be subject by 
reason of any misrepresentation made by him before the 
contract was made; or 


* A valuable and thoughtful study of this subject is provided by Professor 
Coote, University of AucUand, in his book Exce/Xton Cfauses (1964) 

* See iti/ra, pp 154-6. 

* This section was discussed by the Court of Appeal in Core v. Van der Lann 
(Liverpool Cor/>ora(wn iKteniemnf), a Q B. 31. (1967) i All E. R. 360, (1967) 
See infra, p 118. 

* Four Boards were created by the Transport Act. 1962. including the 
British Railways Board. The Transport Act. 1968, has drastically changed 
the OTganisation 
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(&) any remedy available to anotlicr party to the contract by reason 
of such a misrepresentation; 

that provision shall be of no effect except to the extent (if any) that, 
in any proceedings arising out of the contract, the court or arbitrator 
may allow reliance on it as being fair and reasonable in the circum¬ 
stances of the case.” 

The section is not happily conceived, (i) The discretionary 
power given by it to the court or arbitrator invites litigation whose 
outcome it will be particularly difficult to predict. (2) Subject to 
this discretion, it nullifies a contractual term designed to exclude 
or restrict liability for a “ mere ” representation, but appears to 
leave untouched a contractual term designed to exclude or restrict 
liability for a breach of condition or a breach of warranty.^ 
Cominon Despite such statutory provisions, the problems raised by the 

attempt of one party to a contract to exclude or to limit the liability 
sumptions which would otherwise be his must still, in many cases, be examin¬ 
ed by the courts. As a result of prolific and persistent litigation it 
is possible to ha2ard certain conclusions. 

The writing (*) At the outset of its inquiry the court must be satisfied 
must be a that the particular document relied on as containing notice of the 
document^^ excluding or limiting term is m truth an integr^ part of the 
contract. It must have been intended as a contractual document 
and not as a mere acknowledgment of payment. To ® 
party bound by the terms of a document which reasonable 
persons would assume to be no more than a receipt is an 
to common sense. A striking illustration of the point is afforded 
by the case of Chapelton v. Barry U.D.C.^ 

The plaintiff wished to hire two deck-chairs from a pile kept by the 
defendant Council on their beach. The chairs were stacked near a 
notice which read.. ” Hire of Chairs ad. per session of 3 hours .. 1 

and which requested the public to obtain tickets from the chair 
attendant and retain them for inspection. The plaintiff took the 
chairs and obtained two tickets from the attendant, which he put in 
his pocket without reading. When he sat on one of the chwrs, i 
collapsed and he was injured. He sued the Council, who f®bed on a 
provision printed on the tickets excluding liability for any damage 
arising from the hire of a chair. 

The Court of Appeal held the defendants liable. No reasonable 
man would assume that the ticket was anything but a receipt for 
the money. The notice on the beach constituted the oner, 
which the plaintiff accepted when he took the chair, and the 
contained no statement limiting the liability of the Council. The 
defendants had failed to satisfy the preliminary requirement of 
identifying the ticket as a contractual document and it was 
superfluous, therefore, to ask if it contained a due announcement 0 
any conditions. 

The case of McCutcheon v. David MacBrayne, Ltd.^ affords a 
second illustration. 

The defendants owned steamers operating between the Scottish 
mainland and the islands The plaintiff asked a Mr. Me Sporran 0 

* See P. B Fairest, MtsrepresenlaUon and the Act of 1967, (1967] Canib. 

L J-.PP 239-30. esp. pp. 246-8 , ,, P 

* [1940] • K. B 532; [1940] 1 All E R. 356. See also Henson v. i-*- • 

Jiy. Co and Code and Warren. Ltd , [1946} i All E. K. 653 , , 

* [1964] t All E. R. 430, [1964] 1 W. L R 125. See also Dnmett v IKS * 
minder Bank, Ltd , infra, p. 1x3 
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arrange for the plaintiff’s car to be shipped to the mainland. Mr. 
McSporran called at the defendants* office and made an oral contract 
on the plaintiff’s behalf for the carnage of the car. On the voyage, 
through the defendants’ negligence, ^th ship and car were sui^. 
The plamtiff sued the defendants for the value of the car. 

The defendants pleaded terms, excluding liability for negligence, 
contained in twenty-seven paragraphs of small print displayed 
both outside and inside their office. The terms were also printed 
on a “ risk note " which customers were usually asked to sign. On 
this occasion the defendants omitted to ask Mr. McSporran to 
sign the risk note. All they did was to give him, when he had paid 
in advance the cost of carriage, a receipt stating that “ all goods 
were carried subject to the conditions set out in the notices.” The 
House of Lords gave judgment for the plaintiff. Neither he nor 
Mr. McSporran had read the words on the notices or on the re¬ 
ceipt; and there w’as in truth no contractual document at all. The 
risk note was not presented to Mr. McSporran and the receipt was 
given only after the oral contract had been concluded. 

(2) If the document is to be regarded as an integral part of the 
contract, it must next be seen if it has, or has not, been signed 
by the party against whom the excluding or limiting term is 
pleaded. If it is unsigned, the question will be whether reasonable 
notice of the term has been given. That this was the crucial 
test was pronounced by Mellish, L.J., in 1877 in the case of 
Parker v. South Eastern Ratlteayt where the defendants claimed 
that a passenger Nvas bound by terms stated on a cloakroom ticket 
of which he was ignorant.^ Had the defendants done what was 
sufficient to give notice of the term to the person or class of persons 
to which the plaintiff belonged ? The question is one of fact, and, 
the court must examine the circumstances of each case. A striking 
if unusual illustration is offered by Burnett v. Westmimter Bank, 
Ltd.^ 

The plaintiff had for some years had accounts at two of the defen¬ 
dants’ branches—branch A and branch B. A new cheque book was 
issued to him by branch A, on the front cover of which was a notice 
that "the cheques In this book will be applied to the account for 
which they have been prepared.” These deques were in fact de¬ 
signed for use in a computer system, operated by branch A, and 
"magnetized ink” was used which the computer could "read.” The 
plaintiff knew that there were words on the cover of the cheque book, 
but had not read them. He drew a cheque for £2,300, but crossed 
out branch A and substituted branch B. The computer could not 
"read” the plaintiff’s ink. He later wished to stop the cheque and 
told branch B. Meanwhile the computer had debited his account at 
branch A. He sued the defendants for breach of contract, and they 
pleaded the limiting words on the cover of the cheque book. 

Mocatta, J., gave judgment for the plaintiff. The cheque book 
was not a document which could reasonably be assumed to contain 
terms of the contract; and the defendants had not in fact given 
adequate notice of the restriction to the plaintiff. Had the cheque 
book been issued to a new customer, the bank might have drawn 
his attention to the words on its cover and explained their purpose; 


* (1877). 2 C P. D 416. esp. at pp 422—3 The test ivas approved by the 
House of Lords in Rtchardson v. Rowntree. [1894] A. C. 217. 

* [1966] 1 Q. B. 742; 1x965] 3 All E. R. 81. 
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and in such circumstances they would have discharged the onus 
imposed upon them.^ 

One special point must be remarked upon the operation of a 
notice. No excluding or limiting term will avail the party seeking 
its protection unless it has been brought adequately to the atten¬ 
tion of the other party before the contract is nude. A belated 
notice is valueless. Thus in Olley v. Marlborough Court, Ltd.'*'.— 
A husband and wife arrived at a hotel as »nd paid for a 

week's board and restdenee in ads’ance. They went up to the 
bedroom allotted to them, and on one of its walls was a notice that 
" the proprietors will not hold themselves responsible for articles 
lost or stolen unless handed to the manageress for safe custody." 
The wife then closed the self-locking door of the bedroom, went 
downscaifs and hung the key on the board in the reception office. 
In her absence the key was wrongfully taken by a third party, who 
opened the bedroom door and stole her furs. 


The defendants sought to incorporate the notice in the contract. 
But the Court of Appeal held that the contract \vas completed 
before the guests went up to their room and that no subsequent 
notice could affect their rights. 

The decision might well have been different had the guests 
been habiiuis of the hotel. They would then presumably have 
been acquainted with its ways and would have had sufHcicm 
opportunity to see and digest the notice before maWng a frwh 
contract for board and residence. The effect of such familiarity 
was demonstrated in the case of Spurling v. Dradshoto.* 

The defendant had dealt for many years with the plaintiffs, who 
were warehousemen. He delivered to them for storage eight barrels 
of orange juice. A few days later he received from them a dot^eni 
acknowledging the receipt of the barrels and referring on its 
clauses printed on the back. One such clause exempted the 
plaintiffs '* from any loss or damage occasioned by the negligence, 
wrongful act or default” of themselves or their servants. When 
ultimately the defendant came to collect the barrels, they were 
found to be empty 

The defendant refused to pay the storage charges, and the plaintiffs 
sued him. He counter-claimed for negligence and, in answer to 
this counter-claim, the plaintiffs pleaded the exempting dai^e- 
The defendant sought to argue that, as the document containing 
it was sent to him only after the conclusion of the contract, it 
was too late to affect his rights. But he admitted that in previous 
dealings he had often received a similar document, though he had 
never bothered to read it, and he was now held to be bound by it- 
While notice must thus be given before the relevant contract 
is completed, it may not be easy, even in familiar situations, to 
determine the exact moment at which such completion takes place. 
It has already been remarked that no decisive answer has yet been 
given to the question whether, when a passenger boards a bus, he 


^ Mocatta. J., also uidjcated that. Jsad the restnction been pnnted 
individual cheque which the plaintiff had signed, be would have held the nouc 
to be adequate. 

* [1949I I K B 53*; [I949j I All E. E. 127, In Chapelton v. Barry 
UJy.C. {supra, p. naj, the ticket, even had it been a contractual documeo . 
.. -- —a 1.^ x._j —+0 hire a chair-^ . 

’ •'cCulcheonv. Davra 

• • . [i9b431 ^ 
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is accepting an offer or whether he is himself making an offer in 
response to an invitation to treat. If, while travelling on the bus, 
his goods were to be damaged by the negligence of the conductor 
or driver and his ticket contained words excluding or restricting 
liability, the result might well depend upon the answer to this 
question. A passenger usually receives a ticket only after he is 
seated in the bus; and, if the contract is completed before this takes 
place, the excluding or restricting term will be inoperative.* 

(3) If the document is signed it wUl normally be impossible, 
or at least difficult, to deny its contractual character, and evidence 
of notice, actual or constructive, is irrelevant. In the absence of 
fraud or misrepresentation, a person is bound by a writing to 
which he has put his signature, whether he has read its contents 
or has chosen to leave them unread.* The distinction between 
the signed and the unsigned document was taken by Lord Justice 
Mellish in Parker v. S.E. Ry. Co., and was emphasized and 
illustrated in VEstrange v. Graucob.* The plaintiff bought an 
automatic machine from the defendants on terms contained in a 
document, described as a “ Sales Agreement,” and including a 
number of clauses in “ legible, but regrettably small print,” which 
she signed but did not read. The Court of Appeal held that she 
was bound by these terms and that no question of notice arose. 
In the words of Scrutton, L.J.* 

“ In cases in which the contraa is contained in a railway ticket or 
other unsigned document, it is necessary to prove that an alleged 
party was aware, or ought to have been aware, of its terms and 
conditions. These cases have no application when the document 

u.. i...« — .. —5 

. . . ,i 

The qualification imposed upon the absolute character of 
signed documents by the last sentence quoted from this judgment 
will be readily understood. It was applied in the case of Curtis v. 
Chemical Cleaning and Dyeing Co.® 

The plaintiff took to the defendants' shop for cleaning a white 
satin wedding dress trimmed with beads and sequins. The shop 
assistant gave her a document headed ** Receipt ” and requested 
her to sign it. With unusual prudence, the plaintiff asked its 
purport, and the assistant replied that it exempted the defendants 
from certain risks and, in the present instance, from the risk of 
damage to the beads and sequins on the dress. The plaintiff then 
signed the document, which in fact contained a clause *' that the 
company is not liable for any damage, however caused." When 
the dress was returned, it was stained and, in an action by the 
plaintiff for damages, the defendants relied on this clause. 


^ See supra p 30, It might be a^ued that the passenger had long 
travelled on this particnlar route and should have known the terms of the 
ticket 

* For the possibility of pleading mistake, see tnfra, pp. 225-232. But 
even here there are no decided cases where the plea of mistake has availed in 
the absence of fraud. 

* [*934] 2KB 394; [1934I All E. R. Rep. 16. For the dictum of Mellish, 
L.J.. see (1877), 2 C P. D 416, at p. 421 
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The Court of Ap^al held that the defence must fail The 
assistant, however innocently, had misrepresented the effect of 
the document, and the defendants were thus prevented from 
insisting upon the drastic terms of the exemption. The plaintiff 
was entitled to assume, as the assistant had assured her, that she 
was running the risk only of damage to the beads and sequins. 

(4) If there is any doubt as to the meaning and scope of the 
excluding or limiting term, the ambiguity will be resolved against 
the party who has inserted it and who is now relying on it. As 
he seeks to protect himself against liability to which he would 
otherwise be subject, it is for him to prove that his w'ords clearly 
and aptly describe the contingency that has in fact arisen.* Thus 
it may happen that, apart from the contract, he may find himself 
m a situation where the law casts upon him not only a duty of 
care but also some form of strict liability. In such a case, unless 
the language of the contract manifestly covers both types of 
obligation, he will be taken to have excluded only the latter. 

The position may be illustrated by reference to the common 
carrier of goods, who holds himself out as prepared to carry goods 
for any person whatever. In addition to his liability for negligence 
such a person, by virtue of his calling, is strictly responsible for 
the safety of the goods entrusted to him, save for damage caused 
by an a« of God, the Queen's enemies, an inherent defect in the 
goods themselves or the fault of the consignor. If, therefore, a 
clause which purports to exclude his liability does not clearly 
refer to negligence, it will be construed by the courts as limited 
m Its effect to the peculiarly arduous duties cast upon him by 
ms status.* 

In truth, however, it is a natural and intelligible canon of 
Im^istic construction, and not only of the law, to read an ambi“ 
guity against the person responsible for it; and how sharply the 
courts will hold a party to the proof of his intentions is shown by 
the case of Akerib v. Booth.^ 

The defendant* owned premises where they carried on busines* 
as paewrs and forwarders of goods. They made a contract with the 
plainon whereby they undertook to pack the plaintiff’s goods and let 
to him SIX rooms in their premises, partly for ofRce and partly for 
storage purposes. Owing to the defendants’ negligence water 
escaped ‘tom a cistern on the top floor of the premises and damaged 
tne s^ods and oflice material in the rooms which had been 

j *** action brought by the plaintiH the defendants 

plwded 3 paragraph in a schedule to the contract that the defendants 
shall not in any circumstances be responsible for damage caused by 
water to any goods whether in the possession of fthc defendants] or 


The decision turned on the meaning and scope of these words. 
1 aken at their face value and read in isolation they applied to all 


» ^e the statements of SemUon. L in v. Palmer, rxota] t K. B. 

p ‘4^^ 91. and in SxymOTwwjft,' 6 - Co. v. Deck 6 - Co . [igas] x K. B 457. 

V- Greene. M.U.. In Atdetilade v. Hendon Laundry. Ud.. [J945] 

1 ■ 1*945} r A 11 E.R, 244 , On the lacts of the case Jtsel! the Court 

Ajwal held that ibe defendants had adequatelyexeJuded lubihty for neRligence. 
N 3*®' See also V. Jofcn U-ameft 6-CO Ud.. 

\ CoHipanifl NatWro droliix S-d. v. Union of India, 

AU E. R-C70: and .tromx V.C. If. .tfar/irt S-Sons. 
U<yi6l X Q. B. 716; fi965l a All E. R, 7J5, at pp 734, 740-1. 
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goods without restriction. But the plaintiff argued that, set in the 
conte.xt of the whole contract, whose main purpose tv'as to govern 
the process of packing, they must be conBned to such goods as had 
been handed over to the defendants for this purpose and were in 
tlie possession of the latter or of the latter’s sub-contractors. The 
Court of Appeal held that cither interpretation was possible, that 
the words were ambiguous, that they must be read against the 
defendants and that the plaintiff was therefore entitled to succeed. 

(5) Even if the excluding or limiting term is an integral part of 
the contract and even if its language is apt to meet the situation 
that has in fact occurred, it may be used only by the contracting 
party. No stranger may seek the shelter of its protection. The 
proposition is elementary and there seems no reason to deny its 
\*alidity in the present context. The wonder, indeed, is not that 
it has been affirmed but that it should ever have been doubted. 
In Adler v. Dickson,^ 

the plaintifT was a passenger tn the Peninsular and Oriental Steam 
Navigation Co.'a vessel Himalaya, and was travelling on a first class 
ticket. The ” ticket ’’ was a lengthy printed document containing 
terms exempting the company from liability. There was a general 
clause that “ passengers are earned at passengers' entire risk *’ 
and a particular clause that “ the company wilt not be responsible 
for any injury whatsoever to the person of any passenger arising 
from or occasioned by the negligence of the company's servants." 
While the pUinuiT was mounting a gangway, it moved and fell and 
she was thrown on to the wharf from a height of sixteen feet and 
sustained serious injuries. She brought an action for negligence, 
not against the company, but against the master and boatswain of 
the ship. 

The Court of Appeal, affirming Pilcher, J., held that, while the 
clauses protected the company from liability, they could avail 
no one else. The master and boatstvain were not parties to the 
contract and could not claim its advantages. It was argued 
for the defendants, more in sorrow than in anger, that to sdlow 
the action would offer a simple method of evading exempting 
clauses; but the court was unmoved by the prospect and gave 
judgment for the plaintiff. Lord Justice Jenkins pointed out 
that the contract purported to exclude only the liability of the 
company and not that of their servants; but, he continued, " even 
if these provisions had contained words purporting to exclude the 
liability of the company’s servants, non constat that the com¬ 
pany’s servants could successfully rely on that exclusion ... for 
the company’s servants are not parties to the contract.”® This 
hj-pothesis w’as tested in nvo later cases which may be considered 
together. In Genys v. Matthems^ an old age pensioner signed a 
written application form in order to obtain from Liverpool 
Corporation a free pass to travel on their buses. The form con¬ 
tained the following clause: 

“In consideration of my being granted a free pass for use on the 
buses of Liverpool Corporation I undertake and agree that the use 
of such pass by me shall be subject to the conditions overleaf, which 
have been read to or by me prior to signing.” 

‘ [1955I I Q B 158: [1954] 3 All E. R. 21. 

* In The Kirknes, [1957] P. 51. Wilmer, J., thought obiter that the com¬ 
pany might be regarded as agents lor the master and servants: but this 
auggestioD had been considered and dismissed by Jenkins, L. J. 

* [1965] 3 All E. R. 24. 
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One such “condition” stated that 

“The pass is issued and accepted on the understanding that it 
merely constitutes and grants a licence to the holder to travel on the 
Liverpool Corporation's buses subject to the conditions that neither 
the Liverpool Corporation nor any of their servants or agents 
responsible for the driving, management, control or working of their 
bus system, are to be liable to the holder ... for loss of life, injury 
or delay or other loss or damage to property however caused." 

The free pass itself contained “the express condition that the 
corporation and their servants shall be under no liability either 
contractually or otherwise to a pass holder when boarding, 
alighting from or being carried on corporation buses.” 

The old age pensioner was injured while travelling on a 
corporation bus owing to the negligence of the bus driver, and 
sued him. It was held by the Presiding Judge of the Liverpool 
Court of Passage that the bus driver was liable. He ruled, inSeed, 
that, as the “conditions” in the form stated, the plaintiff was a 
licensee and'not a contracting party. But the bus driver was not a 
party to the licence and could not plead its protection. 

In Gore v. Van der Lann (Liverpool Corporation Intervening^ 
the facts were similar though not identical. The plaintiff was an 
old age pensioner who sought a free pass on the Liverpool Corpora¬ 
tion’s buses. She signed a form of application and duly received 
a pass, and each document was couched in the same terms as m 
Genys v. Matthew. She alleged that, when boarding a bus, she 
was injured owing to the conductor’s negligence. The Court of 
Appeal held that, despite the wording of the application form, the 
relationship between the plaintiff and the corporation was one, not 
of licence, but of contract. Willmer, L. J., said:* 

“It appears to me that all the elements of contract were present. 
By signing and submitting her application, the plaintiff was accepting 
the offer of the corporation to carry her free on its buses subject to 
the conditions specified. Each party gave good consideration by 
accepting a detriment m return for the advantages gained.* 

The contract was “for the conveyance of a passenger in a puhhc 
service vehicle”; and the clause excluding liability for loss 
or injury was therefore void under s. 151 of the Road Traffic Act, 
i960.’ If the Court had agreed with the Presiding Judge m 
Genys v. Matthews that the plaintiff was a licensee, this section 
would not have been relevant and the excluding clause would not 
have been void. But, whether licence or contract, the conductor 
was still a third party and could not plead the terms of an arrange¬ 
ment made between pensioner and corporation. 

One further speculation may be permitted. Suppose that, m 
an attempt to avoid the doctrine of Privity, a new form of document 
were drafted, whereby the agreement purported to be made 
between the plaintiff on the one side and the company 2nd al 
its sciwants on the other and that its terms expressly exempted 
both company and servants from all liability. It is suggested 


* tioo?] 2 Q B 31; [1967] I All E. R. 360. . . . 

* i AU E R . at j> 3OO The Couit. on the facts, distinguunea 
ll'itkie V London Passenger Transport Board, [1947] i All E. R. 238.' •1“/'’“* 
P. 30 

* Supra, p III. 



119 


Fundamental Obligation 

that, even on tins extreme hypothesis, the ser\'ant8 would not 
be protected. Though named as parties to the agreement, 
they would have furnished no consideration and contributed 
nodiing to any bargain. They would therefore not be contracting 
parties and could not rely on the terms of the agreement.* 

D. FUNDAMENTAL OBLIGATION 
If a person contracts to deliver or do one thing and he delivers 
or docs another, he has failed to perform his contractual duty. 

The proposition is self-evident. But it must be obscr\’ed that the 
part}* in fault has done more than break a term included in the 
contract, whether this term is more or less important.* The 
difference is one, not of degree, but of kind; and the injured 
party, if he wishes, may treat so fundamental a breach as removing 
the protection of an excluding or limiting clause behind whose 
cover the part}* in fault might otherwise have sheltered. This 
distinction between the breach of a contractual term and a failure 
to implement the whole or the mam purpose of the contract was 
drawn over a hundred years ago in the context of the sale of goods. 

In 1838 Lord AniNCEn said;* 

"A Rood deal of confusion has arisen in many of the cases on this Sale of 
subject from the unfortunate use made of the word ‘warranty.’ Two Goods 



of a party seliing a particular thine by its proper description has 
been called a warranty and the breach of such contract a breach of 
warranty*; but it would be better to distinguish such cases as a 
non-compliance w ith a contract which a party has engaged to fulfil. 

If a man offers to buy peas of another, and he sends him beans, he 
does not perform his contract But tlwt is not a warranty; there is 
no warranty that he should sell him peas; the contract is to sell 
peas, and if he sends him anything else m their stead, it is a non¬ 
performance of it.” 

So, too, in Nichol v. Godts,* 

a seller contracted to sell to a buyer “foreign refined rape oil, 
warranted only equal to sample.” The oil delivered corresponded 
with the sample, but was found not to be “foreign refined rape oil” 
at all. 

the seller was held not to be protected by the term he had 
inserted; and Pollock, C. B., remarked that “if a man contracts 
to buy a thing, he ought not to have something else delivered to 
him.” 

The same distinction has been applied for many years in cases Deviation 
of carriage of goods by sea, when the ship has deviated from its cases, 
appointed course. In Thorley v. Orchis Steamship Co., Ltd.,^ 

* See supra, p 65 See also Scruitons, Ltd v. Midland Silicones, Lid , 

[1962] A. C 446; [1962] I All E. It i; and infra, p. 406. 

* 5 «»sse Atlantique Soaili D'Armemenl MartUtne S.A v N V. RoUer- 
damsche Kolen Cenirale [1967] i A. C 361, at p. 431; [1966] 2 All E. R 61, 
at p 91 

» Chantey v. Hopkins (1838), 4 M & \V. 399. at p. 404. At this time the 
distmction between “warranty'' and "condition,’’ later embodied in the Sale 
of Goods Act, had not been stereotyped* i«/ra, pp 129-130. 

* (1854), 10 Exch. 191. See also IVtelery. Schihut (1856), 17 C.B 619 

* [1907] I K. B 660. See also James Momson & Co Ltd v. Shaw, Savill 
and Albion Co , Ltd , [1916] 2KB 783. 
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a cargo was shipped on a vessel described as “now lying in the port 
of Limassol and bound for London." Instead of proceeding direct 


ouners pleaded a term in me bill ot lading exempting them irom such 
liability. 

It was held that the deviation, though it was not the direct cause 
of the damage, precluded the shipowners from relying on this 
term. Fletcher Moulton, L. J., said^: 

“The cases show that, for a long series of years, the courts have 
held that a deviation is such aserious matter and changes the character 
of the contemplated voyage so essentially that a shipowner who has 
been guilty of a deviation cannot be considered as having performed 
his part of the bill of lading contract but something fundamentally 
different, and therefore he cannot claim the benefit of stipulations 
in his favour contained m the biH of Jading." 

The result of the “deviation” cases has been summarized by Lord 

WrLBERFORCE.* 

“A shipowner, v/ho deviates from an agreed voyage, steps out of 
the contract, so that clauses in the contract (such as exception or 
limitation clauses) which arc designed to apply to the contracted 
voyage are held to have no application to the deviating voyage. 

These two classes of cases have been followed by others. The 
courts have turned from the carriage of goods by sea to the carriage 
of goods by land, and thence to bailment in general.® So, too, on 
the analogy of the sale of goods they have based a similar examina* 
tion of hire-purchase contracts. In KanaUs iHarror^ v. 
Wallis* 

the defendant inspected a Ouick car belonging to X. He found it in 
good order and agreed to take it if hire-purchase terms could be 
arran""'^ X 
to 3 1 
this c 

ot warranty that the vehicle » roadworthy or as to its age, condition 
or fitness for any purpose is given by the owner or implied herein. 
One night a cor was left outside the defendant’s premises. When 
next day he inspected it, it appeared superficially to be the Bui« 
car in question. But it was a mere shell: the cylinder head iras off, 
all the valves were burnt, two of the pistons were broken and it was 
incapable of self-propulsion. 

The defendant refused to accept it or to pay the hire-purchase 
instalments. The hire-purchase company assigned its rights to 
the plaintiffs, who sued for the instalments and, in reply to 

..1 , .. - he car, relied on the exemption 

that the clause did not enable 
. duty which the company had 

imposed upon itself when it made the contract. They therefore 
gave judgment for the defendant. 


^ 1*907) J K. D.. at p. 660. 

.. . 'i,A. C. 36*'^^ 

PP 433't: . 

«( 1956 ! Yeoman Crean. 

Lid V. Apf These tHOca^ 

must now be read in thchghtof the Jlire-Purchosc Act, 196 ^' injra. pp. I33~® 
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In many of the cases in which the courts have found the 
existence of a fundamental breach, they have been moved by a 
desire to avoid the entanglements of standardized contracts or 
“contracts of adhesion.” But, as is shotvn by the abundant 
litigation upon charter-parties and bills of lading, disparity of 
bargaining power is not an essential feature of this judicial develop- 
jnent. Moreover, the consequences of a complete failure to 
satisfy the whole or the main purpose which the parties must be 
taken to have had in mind when making their contract are not to 
be confined to specific categories of cases. They are inherent in 
all contracts. The more interesting and more contentious problem 
is to determine the juristic basis upon which the many decisions 
have proceeded. With this problem the House of Lords grappled 
in Suisse Atlantique Societe D'Armement Maritime S.A. v. N.V. 
Rotterdamsche Kolen Centrale.' 

The plaintiffs owned a ship which in December, 1956, they Rationale of 
chartered to the defendants for the carriage of coal from the United Pundamen- 
States to Europe. The charter was to remain in force for t%vo years’ tal Obliga- 
consecutive voyages. - 1 » 1 1 v 1 tion Suisse 

cargoes at specified rate All<mttque 

pay a thousand dollars a ^ 

plaintiffs claimed that they were entitled to treat the contract as 
repudiated by the defendants’ delays in loading and discharging 
cargoes The defendants rejected this contention In October, 

1957, the parties agreed (without prejudice to their dispute) to 
continue with the contract. The defendants subsequently made 
eight round voyages. The plaintiffs then claimed all the money which 
they had lost through the delays. The defendants argued that the 
claim must be limited to the agreed demurrage for the actual days 
m question. The plaintiffs replied that the delays were such as to 
entitle them to treat the contract as repudiated: the demurrage 
clause therefore did not apply, and they could recover their full loss. 

Mr. Justice Mocatta, the Court of Appeal and the House of 
Lords all held that the plaintiffs must fail. They had elected to 
affirm the contract, and the demurrage clause applied. But in 
the House of Lords, and for the first time, the plaintiffs argued 
that the defendants had been guilty of a fundamental breach of 
contract which prevented them from relying on a “limiting term.” 

The House of Lords rejected this argument. There was, on the 
facts, no fundamental breach, nor was the provision for demurrage 
a “limiting term”: it was a statement of agreed damages in the 
event of delay.* In the result it was unnecessary for the House of 
Lords to discuss the rationale of “fundamental obligation.” But 
the arguments offered to them by the plaintiffs raised issues of 
general contractual importance which they felt they must examine. 

Their opinions, though not technically binding on the courts, 
represent * ' ' ' * . ** 

Two . ■ judgments in the Two 

House of Luiua. u*o«. JO a wi terminology. The preliminary 

complete failure to fulfil the purpose of a contract has sometimes 
been called “the breach of a fundamental term.” This phrase is 
misleading and suggests that the party in fault has merely broken 
one of the individual terms contained in the contract. It is better 
to speak either of “the breach of a fundamental obligation” or, 

* [1967] I A. C 361; [1966] 2 All E. R. 61. 

‘Seein/ra. p 561. 
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be read, not as an aggregate of individual clauses, but as a whole. 
Sir Frederick Pollock, in his book on The Principles of Contract, 
proclaimed "one universal principle: effect is given to the intention 
of the parties collected from their expression of it as a whole. 
Particular terms are to be construed in that sense which is most 
consistent with the general intention."* This rule of construction 
was used by the House of Lords in the Suisse Atlantique case to 
resolve the relation between excluding terms and fundamental 
breach. Ixird Wilberforce spoke of the principle 

"that the contractual intention is to be ascertained—not just gram¬ 
matically from ^^ord3 used—but by consideration of those words in 
relation to commercial purpose (or other purpose according to the 
type of contract)."* 

Lord Upjohn said that "there is a strong, though rebuttable, 
presumption" that the parties do not contemplate a breach of the 
fundamental obligation created by the contract when they insert 
into it excluding or limiting terms. 

"Such clauses do not apply to relieve a party from the consequences 
of such a breach. . . . This result has been achieved by a robust use 
of a uclUknown canon of construction, that wide words, which 
taken m isolation would bear one meaning, must be so construed as 
to give business efficacy to the contract and the presumed intention 
of the parties, on the footing that both parties are intending to carry 
out the contract fundamentally.”’ 

It should be observed that this second rule of construction is 
treated as a presumption which may be rebutted by unambiguous 
language. Lord Hodson cited with approval the words of Lord 
Atkin in The Cap Palos.* 

"I am far from saying that a contractor may not make a valid 
contract that he is not to be liable for any failure to perform his 
contract, including even wilful default; but he must use very clear 
words to express that purpose " 

This approach to the problem, it is submitted, presents difficulties. 
Suppose, as in the example given by Lord Abinger in Chanter v. 
Hopkins,^ that A. contracts to sell peas to B and delivers beans; or, 
to adopt the more modern hypothesis of Lord Upjohn in Charter- 
house Credit Co., Ltd. v. Tolly,^ A. agrees to hire a tractor to B. 
and delivers instead three Suffolk Punch horses. Is A. to escape 
liability because he has imbedded deep in the contract a clause 
unambiguously allowing him to substitute for peas any other 
vegetable or for a tractor any other kind of haulage ?’ Lord Reid, 
in the Suisse Atlantique case, thought that such a clause should not 
be taken au pied de la lettre. 


* The Prtncipiesof Contract,iiih'E.da ,3X'p 207, citing Fori v B«cA(i848), 
II Q B 852 

* [1967] I A C 361, at p. 434; [1966] 2 All E. R 61, at p 94 

* Ibtd , at p 427 and p 8g respectively. 

I Ibtd . at p 410 and p. 79 respectively. The Cap Palos, [1921] p 458, at 
PP 47 i ~2 

* Supra, p 119 

* [19631 •z Q B 683. at p 710; (19631 a All E R 432. at p 442 
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In Alexander v. Railway Executive ^'.— 

The plaintifT was a stage perfonner. Together with an assistant, X, 
he had been on tour and he now deposited in the parcels office at 
Launceston Railway Station three trunks containing properties for 
what he called an “escape illusion*’. He paid sd. for each trunk, 
obtained for each a ticket and promised to send instructions for their 

C-- .--..tj, 1-*.- l-.f— , ..t- .. . 

breach of contract and the defendants pleaded the following term: 
“Not liable for loss, misdelivery or damage to any articles which 
exceed the value of £5 unless at the time of deposit the true value and 
nature thereof have been declared by the depositor [and an extra 
charge paid].” There had been no such declarauon or payment. 

Devlin, J. gave judgment for the plaintifT. Sufficient notice, it is 
true, had been given of the term. 

“After all, most people nowadays know that railway companies 
have conditions subject to which they take articles into the cloak¬ 
room. The plaintiff concedes that he knew that. . . and I think that 
sufficient notice was given if he cared to inquire or to read for himself 
what those conditions arc.’’* 

But the term relied on by the defendants did not cover the facts of 
the case: the word ‘‘misdelivery” was not apt to describe a de¬ 
liberate delivery to the wrong person. Nor, if it did meet the facts, 
could it avail the defendants. They had been guilty of a “funda¬ 
mental breach of contract” in allowing X to open the trunks and 
remove their contents. 

“The importance to be attached to unauthorised persons not being 
given access to articles deposited in a cloakroom can hardly be over¬ 
emphasised. The view that the executive themselves take of it is 
shown by the specific provision in their contract that not even the 
depositor himself is to be entitled to have access to the articles. Still 
more must it be that no third party should be entitled to have access 
to them.”* 

In the subsequent case of Hollins v. J. Davy, Ltd.* 

The plaintiff made a contract in writing to garage his car with the 
defendants, garage proprietors. The car was normally fetched from 
the garage only by the plaintiff or his wife. One day X (an un¬ 
authorised person) came to the garage, falsely told the defendants’ 
servant that the plaintiff had sent him to fetch the car and was 
allowed to drive it away. The plaintiff sued the defendants, who 
admitted negligence but pleaded a term of the contract repudiating 
liability “for loss or misdelivery of any vehicle while in our hands for 
any purpose arising from any cause including negligence’’. The 
plaintiff replied that the defendants had broken the fundamental 
obligation of the contract. 

Sachs, J. found for the defendants. There had certainly been a 
“misdelivery” since there had been a delivery made in error to 
the wrong person. But this act was not “so contrary to the main 
intent and object of the contract as a whole” as to amount to a 
breach of the fundamental obligation. It is not at first sight easy 


‘ [1951I 2KB 882; [19513 2 All E. 442 

* [1951] 2 K. B at p. 886. 

* Ibtd , at p 889 

* [1963] I Q- B. 844; [1963] I All E. R. 370. 
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defendant to plead and to prove some special defence such as an 
exemption clause. The burden must Aen pass to the plaintiff 
who in turn must plead and prove some reason, such as a breach of 
fundamental obligation, why the exemption clause is to be dis¬ 
regarded. ^ 


E. THE RELATIVE IMPORTANCE OF CONTRACTUAL 
TERMS 

Common sense suggests and the law has long recognized that 
the obligations created by a contract arc not ail of equal importance. 

It is primarily for the parties to set their own value on the terms 
that they impose upon each other. But it is rare for them to 
express with any precision what, if anything, they have in their 
minds; and the resultant task of inferring and interpreting their 
intention is, as always, a matter of great difficulty. In the present 
context it has been further complicated by the phraseology 
adopted by the judges both to limit the operation of a contract and 
to value its component parts. Two wor^ in particular, conditions 
and xoarranties, have been employed with such persistence and 
with so little discrimination that some preliminary attempt must 
be made to fix their meaning. 

To latvyers familiar with the Roman jurisprudence and Condition. 
trained in modem Continental systems the use of the word 
condition in this context must appear a solecism. By them a 
condition is sharply distinguished from the actual terms of a 
contract, and is taken to mean, not part of the obligation itself, 
but an external fact upon which the existence of the obligation 
depends.^ The operation of a contract may thus be postponed 
until some event takes place, or the occurrence of this event may 
cancel a contract which has already started to function. A 
purchaser may agree to buy a car only if it satisfies a certain test, 
or he may conclude the sale, reserving the right in certain circum¬ 
stances to re-open the whole transaction. 

rpt., -*;-- A i---1- Condition 

j I ■ . „ precedent. 


ject to a condition precedent. In Pym v. Campbell ^:— 

The defendants agreed in writing to buy from the plaintiff a share 
in an invention. When the plaintiff sued for a breach of this agree¬ 
ment, the defendants were allowed to give oral evidence that it was 
not to operate until a third party had approved the invention and 
that this approval had never been expressed. 

“The evidence showed,” said Erle, J., “that in fact there was 
never any agreement at all." A more recent example is offered by 

* See Moyle, Contract of Sale in the Ctvtl Law, p. 157; Bucklaad and 
McNair, Roman Law and Common Law, and edn, pp 247-56 For French 
Law, see the Code Civile, Art 1168, and Chalmers Sate of Goods Act, 
14th Edn, Appendix II, A. Scots Law has substantially adopted the Con¬ 
tinental position, though some complaints have been made of confusion 
arising from a flirtation with the English terminology, see Gloag on Contract, 
2nd Edn.. p 270. 

* (1856) 6 E. & B. 370 
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the case of Aberfoyh Plantations, Ltd. v. Clieng,^ which came 
before the Judicial Committee of the Privy Council from Malaya. 

In 195s the parties agreed to aeH and to buy a plantation part of 
which consisted of 182 acres comprised in seven leases that had 
expired in 1950. In the Intervening j-ears the vendor had tried but 
failed to obtain a renewal of the leases. Clause 4 of the agreement 
therefore provided that *'the purchase U conditional on the vendor 
obtaining a renewal’* of the leases. If be proved "unable to fulfil this 
condition this agreement shall become null and void". 


The vendor failed to obtain the renewal, and the Judidal Com¬ 
mittee held that the purchaser could recover the deposit that he 
had paid. Lord Jenrins said: 

"At the very outlet of the agreement the vendor'a obligation to sell 
and the purchaser's obligau'on to buy were, by clause t, expressed to 
be subject to the condition contained in clause 4. It was thus inaat 
plain beyond argument that the condidon v^-as a condidon precedent 
on the fulfilment of which the formation of a binding contract of 
tale was made to depend." 


In each of these eases the condition precedent prevented the 
creation of a contract. But it may operate, not to negative the 
very' existence of a contract, but to suspend, until it is satisfied, 
some right or duty or consequence which would othenvise spring 
from the contract. Thus in A/nrirn v. B 7 ifl/e* 

the plaintiff agreed with X. to buy a plot of land from him subject to 
the approval by the plamiifT’a solicitor "of title and restrirtions 
At the same time the plamdfTagreed to sell his motor-car to \. this 
second agreement to be in consideration of the first v 

to be completed simultaneously with it. The plaintiff allowed a. 
to take possession of the car, and X. sold it at once to the defends 
who took it without notice of the plaintiff’s rights.^ “pie plainun s 
solicitor then refused to approve the restrictions binding me Jan . 
The plaintiff sued the defendant to recover the car and for damages. 


The Court of Appeal held that he must fail. The solicitors 
approval was a condition precedent, not to the creation of the 
contract for the sale of the car, but only to the passing of property 
under it. It was—though not a sale—an agreement to sell, and 
the defendant obtained a title under s. 25 (2) of the Sale of Goods 
Act.® 

The recent case of Bentworth Finance Ltd. v. LuberP illustrates 
the possible difficulty of deciding whether the failure of a condition 
precedent prevents the formation of a contract or only suspends 
the obligations created by it. 

The plaintiffs, under a hire-purchase agreement, let a second-iwnd 
car to the defendant, who was to pay 24 monthly instalments, i 


‘ [i960] A C 115, II 959 J 3 All li. K 910 aee r-roptny ‘""'.‘"''ir- am 
Ltd V. Etnerlon, [1967J 3 AH K R 321, and Rt Longlands A arm, [I 9 °°J ^ 

E R 552 

* [1917I 2 K. B 480 , ,,g 

• By s I of the Sale of Goods Act, *893. "where under a contract 01 

the property is transferred from the seller to the buyer, the contr^t ^ 

^ .contract 


, ' I the case 

oyMi.A IV MoU U Itev pp 7«-02, ana *► w** 

lion. Ltd. V Prior (Inspector of Tastes), [1968] 2 All E. R 849 
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car \%as delivered to the defendant but without a log-book. The 
defendant neither licensed nor used it and refused to pay the 
instalments. 

The Court of Appeal held that the plaintiffs could not sue the 
defendant. The delivery of the log-book was a condition precedent 
upon which the liability to pay the instalments depended. The 
decision itself may readily be supported. But it is difficult to 
accept the Court’s view that, until the log-book was supplied, 
there was no contract at all. The parties would surely have been 
surprised to learn that, in the absence of the book, their words and 
their conduct were without legal significance. 

If, on the other hand, a contract has come into existence but Condition 
is to terminate upon the occurrence of some event, it is said to be subsequent 
subject to a condition subsequent. An example is offered by the 
case of Head v. Tattersall.^ 



without fault on hU part, the horse was injured, and was then found 
never in fact to have been hunted with the Bicester hounds. The 
plaintiff returned it within the time limit and sued for the price he 
had paid 

It was held that a contract of sale had come into existence, but 
that the option to return the horse operated as a condition sub¬ 
sequent of which the plaintiff could take advantage He was 
entitled to cancel the contract, return the horse despite the 
injuries it had suffered, and recover the price. 

But, while familiar with hs orthodox meaning, English condiUon 
lawyers have more often used condition with less propriety to and 
denote, not an external event by which the obligation is suspended 
or cancelled, but a term in the contract which may be enforced contractual 
against one or other of the parties. The distinction insisted te™s. 
upon by the civilians is thus obliterated. Confusion is worse 
confounded by the fact that warranty is also used to indicate a 
term in the contract and by the failure over many years to define 
either word with precision. Buller, J., thus said in 1789:* 

“ It was rightly held by Holt, C.J., and has been uniformly 
adopted ever since, that an affirmation at the time of a sale is a 
warranty, provided it appear on evidence to have been so intended.” 

The importance of the linguistic problem justifies a slight Nineteenth 
excursus upon nineteenth-century terminology.® In 1885 Lord 
Justice James attempted in the ambit of the land law to distinguish 
the different uses of the word condition. 

“ Conditions may be either precedent, subsequent or inherent. 

A condition is precedent when, unless It Is complied with, the estate 
does not arise. It is subsequent when, if it is broken, the estate is 


» (1871). L R. 7 Ex. 7 
* Pasley v Freeman (1789), 3 T. R 51. 
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defeated. It is inherent when the estate is qualified, restrained or 
charged by it."* 

Had this analysis been generally accepted, a term in a contract 
would presumably have been called an " inherent condition.’ 
But the Lord Justice was as one crying in the wilderness; and 
most of his contemporaries continued to use condition and 
warranty without discrimination. 

In a leading case Williams, J., committed himself to the follow¬ 
ing dictum*: 

If a descriptive statement is intended to be a substantive part 
of the contract, it is to be regarded as a Korranty, that is to say a 
condition, on the failure of which . . . the other party may, if he 
be so minded, repudiate the contract in toto." 

It was by the Sale of Goods Act, 1893, that some measure of 
order was imposed upon the language of the law. By s. u (0 
(b) a condition is dehncd as a stipulation in a contract of sale, 
" the breach of which may give rise to a right to treat the contract 
as repudiated," and a warranty as a stipulation “ the breach of 
which may give rise to a claim for damages but not to a right 
to reject the goods and treat the contract as repudiated.” By 
62 it is added that a warranty is " collateral to the main purpose 
of the contract," but no further light is shed upon the nature of 
a condition. 

The terminology applicable to the sale of goods was thus 
standardised. But it cannot be said to have been a happy choice. 
The statutory sanction given to the use of "condition" to indic^ 
a term in a contract is particularly unfortunate. It perpetuates the 
confusion, not only with condition precedent and subsequent, but 
also with the very obligation engendered by the character 
contract itself. It has already been seen that, if this basic obliga¬ 
tion is broken, the guilty party has done more than break a con¬ 
tractual stipulation, however serious. He has failed completely to 
fulfil the essential and ultimate duty which he assumed when he 
made the contract.’ This distinction was grasped by some 
at least before the Sale of Goods Act; but it has been obscured by 
the wording of that Act and, it must be added, by judicial inter¬ 
pretation.^ 

It is a pity that, when the Act was prepared, the opportunity 
was not taken to jettison " condition " as the title of a contractua 
term. The Indian Contract Act. 1872, discards the word and 
speaks instead of' * reciprocal promises. ’'® In the Scots law the very 
distinction is unknown between conditions and warranties, and 
the draftsman of the Sale of Goods Act was careful to provide 
that this native virtue should not be corrupted by loose Southron 
ways.* It would surely be both simpler and more sensible to 
abandon the distinction in the English law as well: to rule that 


* Jle Lees, ex parte Colhns (1873), 10 Ch. App at p. 372. 

* Behn V. Bumess (*863), 3 B. S. 731. at p. 755. 

* Supra, p. iig. 

* In/ra. pp. 150-T. . 

* See Chalmers, Sal* of Goods Act, 1893, 14th Edn., Appendix l** 
Professor Williston has severely criticised the confusion in English nom 
clature between condition and promise Contracts, s 663 

* Sale of Goods Act, ■ 11 fa). 
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for any breach of contract the injured party can obtain damages 
and that it shall be for the court in its discretion to award or to 
refuse the additional remedy of rescission. 

Within the context of the sale of goods these speculations are 
idle: the choice of language has been determined. Under the 
influence of the statute, moreover, the dichotomy of condition and 
warranty has become a general feature of the law of contract.^ 
But the Court of Appeal has recently re-examined the generalisa¬ 
tion. In Hong Kong Fir Shipping Co., Ltd. v. Kawasaki Kisen 
Kaisha, Ltd.,^ 

the plaintiffs owned a ship which they chartered to the defendants 
for a period of 24 months from her delivery at Liverpool in February 
1957. When delivered, her engine-room staff were too few and too 
incompetent to cope with her antiquated machinery. It was ad¬ 
mitted that the plaintiffs had thus broken a term in the contract to 
provide a ship “in every way fitted for ordinary cargo service” and 
that the ship was unseaworthy. On her voyage to Osaka she was 
delayed for 5 weeks owing to engine trouble, and at Osaka 15 more 
weeks were lost because, through the incompetence of the staff, the 
engines had become even more dilapidated. Not until September 
was the ship made seaworthy. The defendants then repudiated the 
charter. The plaintiffs su^ for breach of contract and claimed 
damages for wrongful repudiation. 

It was held both by Salmon, J. and by the Court of Appeal that 
the breach of contract of which the plaintiffs had admittedly been 
guilty did not entitle the defendants to repudiate but only to 
claim damages, and the plaintiffs won their action. In orthodox 
language the plaintiffs had broken a warranty and not a condition. 
The Court of Appeal, however, was reluctant to perpetuate a 
dichotomy which required each term of a contract to be pressed, 
at whatever cost, into one of two categories. Lord Justice 
Diplock acknowledged that it was apposite to simple contractual 
undertakings. But there were, he bought, other clauses too 
complicated to respond to such treatment. 

“There are many contractual undertakings of a more complex 
character which cannot be categorised as being 'conditions’ or 
‘warranties', if the late nineteenth century meaning adopted in the 
Sale of Goods Act, 1893, and used by ^wen, L.J. in Benlsen v. 
Taylor, Sons & Co.XHo- 2)’ be given to these terms. Of such un¬ 
dertakings all that can "be predicated is that some breaches will, 
and others will not, give rise to an event which will deprive the party 
not in default of substantially the whole benefit which it was 
mtended that he should obtain from the contract; and the legal 
consequences of a breach of such an undertaking, unless provided 
for expressly in the contract, depend on the nature of the event to 
which the breach gives rise and do not follow automatically from a 
prior classification of the undertaking as a 'condition' or a 'war¬ 
ranty'.”* 


-20. infra, pp. 155-6 
idition has, however. 


' • 187. So, too, Upjohn. 

> p. 484. Upjohn, L J. 

* ' ■ ’ 1IO'. tt963l 2 All E. R. 

33. at pp 46-7. See Mr, F. iL B. Reyni^ds. 79 L. Q. R. 534. 
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Now it is clear that the common law allows the parties to a 
contract to indicate expressly the consequences to be attached to 
any particular breach; though this they must do, not merely by 
pinning the labels “condition” or “warranty” to their clauses, but 
by stating the efFcct with sufficient clarity. It is also clear that, 
in default of such indication, it is for the court to decide the legal 
result of a breach. But it is surely convenient to have some general¬ 
ly recognised language to distinguish terms whose breach entitles 
the injured party to treat the contract as discharged from those 
whose breach entitles him only to damages; and, while the choice 
of the words “condition” and “warranty” is ideally and historically 
open to serious objection, they have been normally used for ffiis 
purpose for over half a century. Employed with discrimination, 
they still have their part to play. Nor docs the actual decision in 
the Hong Kong case require them to be jettisoned. The sea¬ 
worthiness” clause in the contract, which the shipowners had 
broken, comprised, as Upjohn, L.J. pointed out, a variety of 
undertakings, some serious and some trivial. 

"If a nail is missing from one of the timbers of a wooden 
if proper medical supplies or two anchors are not on board at the time 
of sailing, the owners *re In breach of the seaworthiness stipulation. 
It is contrary to common sense to suppose thst, in such circumstances, 
the parties contemplated that the charterer should at once be entitieo 
to treat the contract as at an end for such trifling breaches. 

Such a clause, in truth, does not create a single obligation 
bundle of obligations of varying importance; and while the brcaw 
of some may justify the charterer in repudiating the contract,^* 
breach of others will restrict him to a claim for damages, /he 
result may still be expressed by describing the former as conditions 
and the latter as warranties. . , 

Whatever the difficulties of terminology, the courts arc face 
with the practical task of deciding what breach entitles the 
injured party, in addition to claiming damages, to repudiate the 
contract. In retrospect the choice has ultimately depended upon 
judicial impression. Two cases offer an effective contrast, m 
Poussardv. Spiers ^’.— 

An actress was engaged to play the leading part in a 
operetta as from the beginning of its run Owing to 
unable to take up her role until s week after the season had ' 

The producers, who bad been forced to engage a subsotute, 
refused her services. 

It was held that her promise to perform as from the first night 
amounted to a condition and dial its breach entitled the producers 
to treat the contract as dischaiged. In Bettini v. Gyef on t e 
other hand;— 

A singer, who was engaged for the whole of the season ^ 
theatres and at concerts, undertook to appear six days in adv 
for the purpose of rehearsals. He arrived only three 
advance, and the defendant sought on this ground to terminate 
contract. 


* 2 Q. B at pp. 62-3; [1962! I All E. R. at p. 483. 

* JJ876) I O- B D. 410 

* (tSrfi). t Q. B. t>. 183 
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It was held that the rehearsal clause was subsidiary to the main 
purpose of the engagement and that the defendant, while he might 
claim compensation for any loss he had incurred, could not 
lawfully treat the contract as at an end. 

In other cases the choice is less obvious, and the courts have 
had to examine the context in which the contract is set and draw 
upon the experience of persons engaged in the same trade or 
business. Thus in Behn v. Bumess’^i — 

The defendant chartered the plaintifTs ship to proceed to Newport, 
there load a cargo of coal and carry it to Hong Kong. The plaintiff 
stated in the charter-party that the ship was “ now in the port of 
Amsterdam.” This statement was inaccurate: the ship was not 
then in Amsterdam and did not arrive there until four days after the 
date of the charter-party. 

The Court of Exchequer Chamber held that the statement was a 
condition, whose breach entitled the charterer to treat the contract 
as discharged. The timing of the ship’s movements was of major 
importance ‘ t . • . -range- 

ments and 

It is nr• ■ ■ ■ • ■ ‘ /olve a 

principle by which their impressions may be reinforced and 
justified. Lord Blackburn was unremitting in its pursuit. In 
Heyworth v. Hutchinson^ he explained a condition as a clause 
“going to the essence of the contraa” and a warranty as a clause 
“only collateral to the contract”. In Bettini v. Gye^ he offered a 
more elaborate exposition. 

'‘We are to look to the whole contract and . . . see whether the 
particular stipulation goes to the root of the matter, so that a failure 
to perform it would render the performance of the rest of the con¬ 
tract by [one party] a thing different in substance from what the 
[other party] has stipulated for; or whether it merely partially 
affects it and may be compensated for in damages. Accordingly as it 
is one or the other it must be taken to be or not to be intended to be 
a condition precedent.” 

In the Hong Kong case the Court of Appeal returned to the 
problem. In the words of Upjohn, L.J.,* 

"the question to be answered b, does the breach of the stipulation 
go so much to the root of the contract that it makes further com¬ 
mercial performance impossible, or, in other words, is the whole 
contract frustrated? If yea, the innocent party may treat the 
contract as at an end. If nay, his claim sounds in damages only.” 

The same point was taken and enlarged by Diplock, L.J.® 

"In what event will a party be relieved of hJs undertaking to do 
that which he has agreed to do but has not yet done ? . . . The test 
whether an event has this effect or not has been stated in a number 
of metaphors all of which I think amount to the same thing: does 
the occurrence of the event dcpnve the party who has further under¬ 
takings still to perform of substantially the whole benefit which it 


M1863). 3 B. A S. 751 . 

* (1867), L. R. 2 Q B. 447. at p 451. 

* {1876), I Q B D. 183 He substantially repeated this test in Peustard v. 
SpiVr* and/"cmi (1876). i Q B.D.410. 

B 26 , 4 tp 64: fig62l I AnE.R.474, atp 484. 
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The test, he continued, was the same "whether or not the event 
m f of one of the parties”. If it is due 

to such default, only the innocent party may treat the contract as at 

without the fault of either party, each is relieved of further 
In' a"'* "A*'" “"“f >>' regulated in accordance 

ivith the doctnne of frustration.’ 

courageous attempts at rationalisation, extending for 
ost a century, are not free from difficulty. Lord Blackburn’s 
o "'ords “condition precedent” may perhaps, 

IS istance of time, be disregarded. But his description of a 
promissory condition as one that “goes to the root of the con¬ 
ey,,® » repeated by Lord Justice UrjonN, is not very informative. 

e phrase, as Lord Sumner said, “like most metaphors, is not 
near y so clear as it s^ms.”* It docs not solve the problem but 
^ re-states it in picturesque language. It has already been 
concept of fundamental obligation 
TK ^ hierarchy of contractual duties.’ 

ine Dreach of a promissory condition, while graver than the 
reach of a warranty, is less vital than that of the fundamental 
contract in question; and the retention 
.u “i-ACKDURN’s tcst confuscs the distinction between 

p L case of Asroaated Newspapers, Ltd. v. 

^nc IS interesting both for the choice made by the court 
ween condition and warranty and for its further implications. 

^ ten-years' contract with the plaintiffs, under which he 
nf „ week a page of drawings depicting the adventures 

.J*"®**'under the title “Us Fellers.” The plaintiffs 
"took to puWish these drawings on the front page of the comic 
section of their Sunday newspaper. On three successive Sundays 
fh.. broke t^s undertaking by printing the drawings on 

.. . ,another section of the newspaper. B. gave notice 
that he would no longer regard himself as bound by the contract 

The High Court of Australia held that the plaintiffs’ undertaking 
vas not a warranty but a condition and that its breach justified 
. s contention. He had made a long and exacting contract in 
order to obtain maximum publicity. But the plaintiffs would not 
ppear to have broken the fundamental obligation created by the 
contract. Its mam purpose was to secure publication of the 
^ particular paper, and this the plaintiffs had done. 
Had they stepped outside the contract”5 and published them in 
rrtm ^ smaller circulation, they might indeed have 

. committed a fundamental breach, 

of confusion between different concepts would 
•jI.l attend the adoption of a common criterion to determine 

e e reach of a condition and the occurrence of a frustrating 

* /«/»•<». Part VH, Chap. m. 

* (1951). 83 C. L. R. 322. 

Supra, p. 120, per Lord Wilberforce 
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event. It is by no means certain that the grounds upon which 
one party may put an end to a contract because of the other’s 
default are the same as those upon which he may claim that the 
contract has been discharged by frustration. Thus m-Behn v. 
Burness the court was satisfied that the late arrival of the ship at 
Amsterdam was a breach of condition; but it does not follow 
that, had the delay been due to a Government order, the contract 
would have been frustrated.^ So, too, there had been a breach 
of a condition in Associated Newspapers, Lid. v. Bancks] but had 
the faulty publication been caused by a Government order re¬ 
stricting the supply of newsprint, a plea of frustration, w'hile it 
might have been raised, would not have been sure of success. In 
considering such a plea a court must, inter alia, weigh the extent 
of the interference against the duration of the contract.* Three 
weeks’ interruption is not, in itself, a fatal blow to a contract 
designed to last for ten years. 

Perhaps, after all, it is better to incur the reproach of empiri¬ 
cism and to leave the Court in each case, on its impression of the 
facts, to value a term as of more or less importance. Such, at 
least, was the opinion of Lord Bowen. 

“There is no way of deciding the question except by looking at the 
contract in the light of the surrounding circumstances and then 
making up one’s mind whether the intention of the parties, as 
gathered from the instrument itself, will best be carried out by 
treating the promise as a warranty sounding only in damages or as a 
condition precedent by the failure to perform which the other party 
is relieved of his liability.’’* 

It should be added that, in doubtful cases, the court will seek to 
determine the quality of a contractual term not so much by 
examining the initial significance of the words used as by weighing 
the gravity of the act or event by which that term has been broken. 
This change of emphasis was stressed by the Court of Appeal in 
the Hong Kong case, and Lord Bowen’s words should be read with 
this qualification in mind. 

SECTION II. IMPLIED TERMS. 

The normal contract is not an isolated act. hut an incident in 
the conduct of business or in the framework of some more general 
relation such as that of landlord and tenant. It will frequently 
be set against a background of usage, familiar to all who engage 
in similar negotiations and which may be supposed to govern the 
language of a particular agreement. In addition, therefore, to the 
terms which the parties have expressly adopted, there may be 
others imported into the contract from its context; and they, like 
their prototj’pes, may assume the character of conditions or of 
warranties. These implications may be derived from custom or 
they may rest upon statute or they may be inferred by the judges 
to reinforce the language of the parties and realire their manifest 
intention. 

I Supra, p. 133 

* Infra, p. 513 

* Bertlsrn V. Taylor, Sons (N<» a1.riS93lsQ B 374.atp 381. Once 

more the nnhappv «sc of the wortls ‘•condition precedent’' must !«e disre¬ 
garded It is clear that thei an. used in tlie context tn mean a promisvjrj 
condition 


Contract 
may be 
subject to 
terms not 
expressly 
included 



Part II. Formation of Contract. 


136 


Landlord 

and 

Tenant 


Trade 

cuatoms 


A. TERMS IMPLIED BY CUSTOM 

It is a well-established rule that a contract may be subject to 
te^s that are sanctioned by custom, whether commercial or 
otherwise, although they have not been expressly mentioned by the 
parties. In Hutton v. Warren in 1836' it was proved that, by a 
local custom, a tenant was bound to farm according to a certain 
course of husbandry and that, at quitting his tenancy, he was 
^titled to a fair allowani^ for seed and labour on the arable land. 
1 he Court of Exchequer held that the lease made by the parties 
must be construed in the light of this custom. The judgment of 
Baron Parre is illuminating both on the possibility of importing 
terms into a contract and on the underlying rationale. 

It has long b«en settled that in commercial transactions extrinsic 
evidence of custom and usage is admissible to annex incidents to 
^tten contracts in matters with respect to which they are silent, 
i fie same rule has also been applied to contracts in other transactions 
t.-” which known usages have been established and prevailed ; 
and this has been done upon the principle of presumption that, in 
such transactions, the partita did not mean to express in writing the 
whole of the contract by which they intended to be bound, but to 
contract wiA reference to those known usages. Whether such a 
relaxation of the strictness of the connmon law was wisely applied, 
where formal instruments have been entered into, and particulsrly 
leases under seal, may well be doubted. But the contrary has been 
established by such authority, and the relations between landlord 
and tenant have been so long regulated upon the supposition that all 
customary obligations, not alrei^ by the contract, ere to remain in 
forM, that It is too late to pursue a contrary course; and it would be 
productive of much tnconvemencc. If this practice were now to be 
aistufbed. The common law, indeed, does so little to prescribe the 
relative duties of landlord and tenant, since it leaves the Isner at 
liberty to pursi-o• ...“■'.ja* 
isnotguiltyof’ . _ . . , 

should have b< • • ' , • •> .. •• ' ' - 

regiilations in the mode of cultivation which custom and usage have 
established in each district to be the most beneficial to all parties." 

_ A more modem Illustration of the place of custom in contracts 
18 offered by Produce Brokers Co., Ltd. v. Olvmtna Oil and Cake 
Co., Ltd., in 1916.* 

A written agreement for the sale of goods provided that "all 
disputes ansirns out of this toniract shall be referred to arbitration.’' 

A dispute was submitted to arbitrators who in their award insisted 
on taking into consideration a particular custom of the trade. 

The House of Lords held that they were rieht to do so. Lord 
Su.MN’ER said*;— 


. ‘The real question , , . is the definition of the limits as expressed 

in the submission [to arbitration). If ‘ this contrati' In the arbitra¬ 
tion clause means the real bargain between the parries expressed in 
the written and printed terms, though, where trade customs exist 
ao expressed, then the Jurisdiction [of the 
armtrttoril is complete. The custom, if any, is part of the 
bar^m. . . . If the bargain is partly expressed in ink and partly 
implied by the taeit incorporation of trade customs, the first function 
of ihe arbitrators is to find om what it is: to read the language, w 


I M. A t\. np, at pp <75-0 
* [l9it>l I A. C. 314 
*(i<7it>i t .\ C., nt pp yyo-i 
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ascertain the custom, to interpret them both and to give effect to 
the whole. . . . The dispute which arose in fact, and which raised 


The importation of usage, as it rests on the assumption that it Custom not 
represents the wishes of the parties, must be excluded if the Jf”co°nrrary 
express language of the contract discloses a contrary intention, to intention. 
The parties must then be supposed, while appreciating the 
general practice, to have chosen to depart from it, Expressum 
facit cessare taciturn. The position, which, indeed, might be 
considered self-evident, was vigorously stated by Lord Birken¬ 
head in Les Affriteurs Reunis Socteti Anonyme v. IValford} 

Walford, as broker, had negotiated a charter-party between the 
owners of the 3.s. “ Flore *' and the Lubricating and Fuel Oils Co. Ltd. 

By a clause in the charter-party the owners promised the charterers to 
pay Walford, on ttgning the charter, a commission of 3 per cent, on 
the estimated gross amount of hire. The owners, defending an 
action brought by Walford for this commission, pleaded, inter alia, 
a custom of the trade that commission was payable only when hire 
had actually been earned. The *' Flore *’ had been requisitioned by 
the French Government before the charter-party could be operated 
and no hire had in fact been earned. 

Despite the incompatibility of any such custom with the clause 
in the contract requiring payment as soon as the parties signed, 

Bailhache, J„ accepted the plea and gave judgment for the 
defendants. Lord Birkenhead, reversing the decision, castigated 
an unhappy error,* 

** The learned judge . . . has in effect declared that a custom 
may be given effect to in commercial matters which is entirely 
inconsistent with the plain words of an agreement into which com¬ 
mercial men, certainly acquainted with so well-known a custom, 
have nevertheless thought proper to enter.” 

Custom thus comes not to destroy but to fulfil the law. It must 
not contradict the express terms of a contract but must serve 
rather to reinforce them and assist their general purpose and 
policy. Lord Jenkins has emphasized both the negative and the 
positive test to be applied before it is to be admitted. 

“ An alleged custom can be incorporated into a contract only if 
there is nothing in the express or necessarily implied terms of the 
contract to prevent such inclusion and, further, a custom will only 
be imported into a contract where it can be so imported consistently 
with the tenor of the document as a whole.”* 

If; however, a custom satisfies these tests, its operation may be Commercial 
far-reaching. This has certainly been the case in the past. It is 
not too much to say that the greater part of modern commercial 
law, and, as Baron Parke stated in Hutton v. Warren, no small 
portion of the law governing landlord and tenant, have been 
constructed upon its basis. Tlie development of the law exhibits 
a fairly constant process. A particular practice is shown to exist 

' (iQiq] a C. 801 : affirming (iqiS] 2 K. B 498 Ser^ in/ro, p 409 aa to the 
right of the brolcer to <ae upon a contract to which he was not a partr. 

• [1919] A C at p 8oq 

• London Export Corporation, Ltd v JubUeo Coffte Roasting Co., [1958] 

1 W. L. R. 661, at p. 675: [1958] 2 All E. R. 411, at p. 420. 
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and the parties to a contract are proved to have relied upon it. 
In course of time it is assumed by the Courts to be so prevalent 
in a trade or locality as to form the foundation of all contracts 
made within that trade or locality, unless expressly excluded. 
Finally, it is often adopted by the legislature as the standard rule 
for the conduct of the business in question. The law in such 
cases is not so much imposed ab extra ^ Judges or Parliament 
as developed by the pressure of commercial convenience or local 
idiosyncrasy. 

This process of development can be traced in many branches 
of the commercial law. As soon as the common law Courts 
busied themselves with the problems of marine insurance, they 
accepted the necessity of construing the words of a policy in the 
light of the surrounding circumstances. In Pelly v. Royal 
Exchange Assurance^ in 1757: 

The plaintiff had insured his ship and tackle during whole 
voyage from London to China and back again to London, un 
arrival in the River Canton, the tackle, according to the usage of 
the ship-mascers, was removed and put into a warehouse where it 
was acetdencaUy burnt. 

To a claim on the policy it was objected that, as the loss had 
occurred on shore at the end of the outward Journey, it was not 
within the compass of the voyage and fell outside the msiftea 
risks. Lord Mansfield refused the contention. 

“ What is usually done by such a ship, with such a cargo, in 
voyage, is understood to be referred to by every policy and to ra* 
a part of it as much as if tt was expressed.” 

Various terms came to be implied as a matter of course in all 
policies, some vital and some subsidiary ; though, wth the inve- 
terate tendency, both of business men and of Ia%vyers, to contuse 
the issues by careless phraseology, the word “ warranty was 
obstinately established in the law of marine insurance where, ® 
least in modern speech, condition ” was more appropriate* 
Thus, to give only one example, it was regarded as vital that an 
insured ship should be sea-worthy, and the Courts theretore 
implied a " warranty " to this effect in every policy. In the wor s 
of Baron Parke,* 

" In the case of an Insurance for a certain voyage, it j* ri'f 


It,” 

This and other terms arc now implied in policies by sections 
33 to 41 of the Marine Insurance Act, 1906, which incidenta ) 
perpetuates the tenninological confusion by providing that * 
warranty is a condition which must be exactly complied < 
whether it be material to the risk or not,” and that its breac^ 
discharges the insurer as from the moment of its occurrence. 


> I Burr.. 34t: and see Salvador v. Hopkitts (1765). 3 Burr.. 1707 

* In Dixon v. Sadler j 11 , & IV. at p. 414. 

* llanne Insurance Act, 1906, s 33 (3), 
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The contractual basis of the liability is sustained by the proviso 
that the “ warranty ” shall be excluded by an express term, 
if the two are inconsistent.^ 

B. TERMS IMPLIED BY STATUTE. 

The provisions of the Marine Insurance Act offer an obvious 
example of terms implied by statute as the culmination of a long 
process of development. But the translation of usage into 
agreement and of agreement into statutory language is most 
evident in the history of contracts for the sale of goods. Buyers 
and sellers frequently fail to express themselves with regard to 
matters that may later provoke a dispute. Two illustrations may 
be given. 

Suppose that the seller is in fact not the owner of the goods which 
he has purported to sell. Must he be taken to have tacitly guaranteed 
the fact of his ownership ? 

Suppose that the goods are useless for the purpose for which the 
buyer requires them. Is it a tacit term of the contract that they shall 
be suitable for that purpose ? 

At first the common law judges refused to recognize any term 
which had not been expressly inserted in the contract. Thus, 
in the second hypothesis propounded above, the foundation 
of the common law, as of Roman law,* was the maxim caveat 
emptor. In the absence of fraud, and provided that the goods 
were open to inspection, the buyer could not complain of defects in 
the article bought. He should have used his own judgment and not 
have expected the seller to depreciate his own wares, for he was 
always free to protect himself by exacting an express warranty. 

The original rule, however, was gradually modified by the 
usage of the market, which recognized that there were several 
cases in which a contract of sale was subject to a tacit under¬ 
taking by the seller ; and, during the first half of the nineteenth 
century, these modifications were recognized by the courts and 
adopted as normal implications in such contracts. Thus, in a 
sale by sample, it was an implied term of the contract that the bulk 
should correspond with the sample and that the buyer should, by 
examination, be able to satisfy himself of such correspondence.® 
In a sale by description, the goods must not only answer the 
description but must be of “ merchantable quality.”* If, 
moreover, a buyer explained that he required goods for a par¬ 
ticular purpose and that he relied on the seller’s skill and judgment 


The implication was denied by Baron Parke as late as 1849,® but 
in 1864 Erle, C.J., asserted its existence, and his view prevailed.’ 

‘ Marine Insurance Act, s. 35(3). 

* Mackintosh Roman Law 0/ Sale. Note D. 

* Parker v. Palmer (1821), 4 B. & Aid. 387: Lorymer v. SntilA (1822), 1 
B & C I 

* Gardiner v. Gray {1815), 4 Camp. 144. 

* Jones V. Bright (1829). 5 Bing 333 

* MorUy v. Attenborough (1849), 3 Excb. 300 

^ Eteholt V. Bannister (1864), 17 ^ B. (N. S.) 708. 
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By 1868, when Benjimm published the first edition of his 
“ Treatise on the Sale of Personal Property,” he was able to 
assume that the courts had completed their absolution of com* 
mercial practice. By that date the list of tacit undertakings to be 
read into a contract for the sale of goods was nrtually closed. 
The time was ripe for codification, and the various implications 
which the judges had gradually accepted were ultimately adopted 
as normal terms of the contract by the Sale of Goods Act, 1893, 
wherever the parties had not evinced a contrary intention. 


^ (i) Salk of Goods Act, 1893. 

(o) Implied Undertakings as to*l'itle 

Section 12 of the Act contains three provisions designed to 
protect a buyer whose ownership or possession is disturbed and 
which will be implied in a contract of sale unless a different 
intention is apparent, 

(t) An implied condition on the part of the acUcr that, in the we 
of a lale, he haa « riRht to acH the Roods, and that, in the ca« ot an 
aRreement to aelJ, he will have a nght to sell the good* at the time 
when the property ia to pass.* 

(2) An implied tearranty that the buyer shall have and «\|oy 
quiet possession of the goods. 

(3) An implied warranty that the goods shall be free from any 
charge or encumbrance in favour of any third party, not declare 
or known to the buyer before or at the time when the contract 
is made. 

The condition implied by 8. 12 (i) trill manifestly be broken if 
the goods sold belong to a third party; but it has been apph^ ’” 
less obvious cases. Thus in NibJett v. Confectioners' MateriauCo., 

3,000 tins of preserved milk labelled ’* Nissley Brand,’ which bad 
been sold by an American firm to an English buyer, were detain 
by the Customs autboriiies in London as constituting an infnng- 
meni of the NestW trade mark. The buyer was obliged to f®*” , 
the labels before he could obtain possession, and be ultima y 
re-sold at a loss. 

It was held that, as Messrs. Nesd^ and Co. could have obtained 
an injunction to restrain the sale of the goods, the impu® 
condition as to title had been broken. As Scrutton, L.J., 

" If a vendor can be stopped by process of law from selling, n® 
has not the right to sell.” ^ 

The meaning of the warranty implied by s. 12 fa) is tolerobly 
clear: it will be broken if the buyer’s possession of the goods la 
disturbed by some third person acting within his rights. Bu 
its relation to the condition implied by s. 12 (r) is more dou^f**h 
and It has rarely been relied upon in practice. In Niblett's 
Atkin, L.J., was prepared to hold that the sellers had been 
guilty of its breach as w’ell as of a breach of the condition impheu 
by 8. 12 (i), but the other members of the Court ofApp^ 

» TJ— ..V.. c_,« _... !, when 

. . . . , . . • 'juyet: 
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preferred to express no opinion on the point. In Mason v. 
Bumingham,^ however, the Court of Appeal applied the sub¬ 
section. 

The plaintiff bought a second-hand typewriter from the defendant. 

It was later found to have been stolen and the plaintiff accordingly 

sued for damages. 

Her statement of claim originally contained counts both under 
s. 12 (i) and under s. 12 (2), and, indeed, the defendant would 
seem to have broken both the implied condition as to title and 
the implied warranty as to quiet possession. But only the latter 
was relied on in the Court of Appeal and the plaintiff was allowed 
to recover judgment. The purpose of the warranty may 
perhaps be explained on the analogy of the sale of land, where 
similar covenants are implied for right to convey and for quiet 
enjoyment and from which the terms of the Sale of Goods Act 
were probably borrowed. It appears to be settled that on a 
sale of land, when there is a breach of the covenant for right to 
convey, the period of limitation begins to run in the covenantor’s 
favour as from the moment when the conveyance was executed; 
whereas, in the case of the covenant for quiet enjoyment, the 
period does not commence until an actual disturbance has taken 
place. If this distinction may be applied to the terms of the 
Sale of Goods Act, the covenantee may be able to sue upon the 
implied warranty of quiet possession when he can no longer rely 
upon the implied condition of title.’ 


Sale of Goods Act 
(6) Sales by Description 

By s. 13 of the Sale of Goods Act it is provided that: Implied 

tifi.,., j-.u..rf 11 • • • condition 

that good* 

IS • ' . . ■ shall 

des ■ ■ correspond 

IS not suibcient that the bulk of the goods corresponds with the with their 
sample if the goods do not also correspond with the description. description. 

The condition will normally be implied where the buyer has not 
seen the goods and relies solely on the description given by the 
seller. Thus in Varley v. IVhipp,^ 

the plaintiff agreed to sell and the defendant to buy a reaping 
machine, which the defendant had never seen and which the plaintiff 
stated to have been new the previous year and to have been used to 
cut only 50 or 60 acres. When the machine was delivered, the 
defendant complained of its extreme antiquity and returned it to 
the plaintiff as not answering the description. The plaintiff sued 
for the price and the defendant pleaded that there had been a breach 
of the condition implied by s. 13. 

It was held that this was a sale by description, that the maeWne 
did not correspond with the description, that the defendant was 
entitled to reject it and that the plaintiff could not obtain the 

• [59491 B 545-, * Att E. R. 134. 

• See Benjamin on Sale (7th Edn.). p 707. and Williams. Vendor and 
Purchaser {4th. Edn ), pp 1077-1081. 

• [5900] I Q B. 513 
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price. But the condition may also, if more rarely, be implied 
where the buyer has actually seen the goods, provided that he 
can prove that he still relied essentially on the description and 
that the discrepancy between description and reality was not 
apparent at the time. So in Nicholson and Venn v. Smith 
Marriottf 

the defendants put up for auction a set of linen napkins and table 
cloths, described in the sale catalogue as dating from the seventeenth 
century. The plaintiffs, who were antique dealers, read the 
description, saw the set and bought it. They later discovered 
that 11 was in fact an eighteenth>century set. 

It was held that, though they had seen the set before bidding for 
it, they had relied, not upon its appearance, but upon the catalo^e 
description, and that the defendants had broken the implied 
condition 

Meaning of The expression “ goods sold by description ” may cither 
Sinption Varley v. Whipp, to a specific article, provided that 

if is sold, not merely as a specific article, but as an article corre* 
spending to a description; or it may refer to articles to be identified 
by reference to a certain description, as for instance where tinned 
fruit is described as ** being packed in cases containing thirty tins 
each,”* or where the subject-matter of the sale is stated to be 
pitch pine " to arrive from Savannah.”^ 

Sale op Goods Act. 

(c) Implied Undertakings as to the Quality of Goods 

impJW (a) Bys. i4(i)oftheSaleofGood3Actitfsprovidedthat: 

conditioa oi ^ ^ ^ 

fitness for Where the buyer, expressly or by implication, make* known to the 

purpose seller the particular puipose for which the goods are requIrcQ so 

to show that he relies on the seller's skill or judgment, and the goo s 
are of a description which it is in the course of the aeller^s business 0 
supply, whether he be the manufacturer or not, there is an impue 
condition that the goods shall be reasonably fit for the purpose. 

By the strict wording of the section not only must the buyer make 
his purpose known to the seller, but he must thereby “show that he 
relies on the seller’s skill or judgment”. Judicial interpretation, 
however, has substantially eased his burden. On the one hand he 
may ask for goods, such as a hot-water bottle or a pair of pants, 
the purpose of which is self evident. In such cases the reliance on 
the seller’s skill and judgment follows as an almost irr^istible 
inference.^ On the other hand he may ask for goods which may 
normally be put to more than one purpose; and here he most 
prove that the seller knew for which of those purposes they were 
required. This onus he will discharge cither by telling the 
of his particular purpose or by proving facts, such as the seller s 

* (1947). 177 L, T. 189 See also BcaU v. Taylor, (ig^Tl 3 ^ 

[1967] 1 L. R 1193. 

’ lie Moore Co and Laniauer &• Co , [1941] 2 K. B 519 

* Jones V. Clarke {1838), a H. Ar N 745 „ . _ 

* Sees valuable article on a. 14 (x) and s 14 (2) of the Act by A. D Hog""' 

22 Mod L Rev. 484. . 

» Preist V. Last, Irpoj) 2 K. B. 148: Cranfv. Australian Knitting flinit- 
[i 93&]A.C 83; 1x933} AllE. Rep 209 
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acquaintance with the nature of his business, from which the 
requisite knowledge may be inferred.' 

The Act expressly provides, however, that the condition of condition 
fitness shall not be implied if a specified article is sold under its uQder^trade'^ 
patent or other trade name. This does not mean that the maxim name 
caveat emptor always applies upon the sale of an article bearing a 
trade name, for if the buyer makes it clear that he still relies on 
the seller’s skill or judgment he enjoys the benefit of the con¬ 
dition. He will forfeit its protection only if he orders an article 
under its trade name and refrains from casting on the seller the 
burden of asserting its fitness for a particular purpose. In the 
words of Bankes, L.J, — 

" The mere fact that an article sold is described in the contract by 
its trade name does not necessarily make the sale a sale under a 
trade name. Whether it is so or not depends upon the circum¬ 
stances. I may illustrate my meaning by reference to three different 
cases. First, where a buyer asks a seller for an article which will 
fulfil some particular purpose, and in answer to that request the 
seller sells him an article by a well-known trade name ; there I think 
it IS clear that the proviso does not apply. Secondly, where the 
buyer says to the seller, ‘ I have been recommended such and such 
an article'—mentioning it by its trade name—‘ will it suit my 
particular purpose ? ’ naming the purpose, and thereupon the seller 
sells it without more ; there again 1 think the proviso has no applica¬ 
tion. But there is a third case where the buyer says to a seller, ‘ I 
have been recommended so and so ’-—giving its trade name—' as 
suitable for the particular purpose for which I want it. Please 
sell it to me.’ In that case I think it is equally clear that the proviso 
would apply and that the implied condition of the thing’s fitness for 
the purpose named would not anse. In my opinion the test of an 
article having been sold under its trade name within the meaning 
of the -proviso is : Did the buyer specify it under its trade name in 
such a way as to indicate that he is satisfied, rightly or wrongly, that 
it Will answer his purpose, and that he is not relying on the skill or 
judgment of the seller, however great that skill or judgment may 
be ? ” 

(b) By s. 14 (2) of the Sale of Goods Act it is provided that: Implied 

Where the goods are bought by description from a seller who deals merchant- 
in goods of that description, whether he be the manufacturer or not, able quality 
there is an implied condtUoti that the goods shall be of merchantable 
quality; provided that if the buyer has examined the goods there 
shall be no implied condition as regards defects which such examina¬ 
tion ought to have revealed. 

It will be observed that neither this nor the preceding sub-section 
applies to a contract between private persons, but only to cases 
where the goods are bought from a seller whose business it is to 
deal in such goods. In contrast with s. 14 (i), however, the buyer 
who relies on s. 14 (2) need not prove the seller’s knowledge of any 
particular purpose with the resultant reliance on his skill or 
judgment; nor is there a proviso as to the sale of an article under 
its patent or other trade name. The crucial requirement is that 
the goods, having been bought by description, shall be of 


* The scope of s 14 (i) and the grounds upon which the necessary inference 
may be drawn were discussed by the House of Lords in Kendall {Henry) &■ 
Sonsv. Ltlltco {WiUtam) <$• Sons. LW, [1968] 2 AllE R.444; [1968] 3 W L. R 
110 

* Baldry v. Marshall, [1925] i K. B 260, at pp. 266-7. 
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"merchantable quality". The meaning of these words vezi 
explained by Lord Rcid in Kendall UUnry) £? Sons v. tillico 
{IVtlliam) & Sonst Ltd.^ 

“Merchantable can only mean commerdany saleable. If the 
description is a familiar one. it may be that in practice only one 
quality of Roods onsuen that description—lhcn that quality and only 
that quality is merchantable quality. Of it may be that various 
qualities of poods arc commonly sold under that description—then 
It is not disputed that the lowest quality commonly so sold is what 
IS meant by merchantable qudity; it is commercially saleable under 
that description.*’ 

If, therefore, the goods In question normally scr%*e a number of 
purposes and those In fact supplied by the seller fulfil one of 
them, he will not be liable under s- 14 (2) merely because they do 
not meet the buyer’s particular purpose. But if the goods are 
normally used for one purpose only, the seller who supplies a 
defective article wtU have broken both s. 14 (i) and s. 14 (a)- Iti 
Godley v. Perry^ 

the defendant, who sold toys, displayed in hts shop window lome 
plastic toy catapults. The plaintiff, a boy of air, aaw them, entered 
the shop and bought one for aixpence. \Vhile he was using it, it 
broke and he was struck in Ae left eye, which had to be removed. 

The defendant vm held liable under both sub-sections. It v?as 
manifest, indeed, not only that he had broken s. 14 (t), 
that the catapult was not of "merchantable quality." The 
defendant was driven to argue that the goods were not "bought 
by description" and that s. 14 (2) applied only to "unseen goods. 
The argument was rejected. 

“That a sale over the eoxmter can be a sale 'by desertpdon' is 
clear .... and where, as here, a child asks for a catapult and one u 
sold to him over the counter, that is no less a 'sale by descriliUon 
than one where an order is placed on the strength of a catalogue. 

(c) S.is of the Saleof Goods Act provides for a sale by sample, 
ta case oV such a case there is an implied condition, first, that the bulk shali 
sale by correspond with the sample in quality; secondly, that the buyer 
sample shall have a reasonable opportunity of comparing the bulk with the 
sample. These two conditions may not, however, afford adequ^e 
protection to the biqrer. The object of a sample is to explain to the 
eye what is sometimes difficult to express in words, but the buyer 
is not expected to pull it to pieces in order to search for latent 
defects. There is therefore a further implied condition, namely, 
that the goods shall be free from any defect rendering them un* 
merchantable, which would not be apparent on reasonable 
examination of the sample.* 


Sai^ of Goods Act. 

(d) General Observations 

Upon the various terms thus implied by the Sale of Goods 
Act three observations of general Importance must be made. 

»p 968 ] 2 AllE. R. 444 .»tpp 449 - 5 o; fioeSlsW.L-R.no.atp.iai- 

•flS^oJi AHE R.36: {19603 » W U. R.q , .. 

» Ibid, at p. 40, per Edmund Davies. I. See also Beale v. Taylor, {t 9 o 7 l 
3 AH E. R. 253: [1967J I W L R. 1T93 

* See Drumtnand v. Van Ingen (x88r). tx App. Cas 284 and GodUy v. 
R/rry.{i 96 o 3 i AUE.R.36J [1960I i W. L. R. 9. 
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8. 12 (i) of the Act. If A contracts to buy from B the particular 
car now in B.’s garage and takes delivery of it, and if it is sub¬ 
sequently found that the car is o\vned not by B but by X., the 
application of s. 11 (i) (c) would mean that A. cannot reject the car 
but must confine himself to a claim for damages Such a result 
is repugnant both to justice and to common sense. But it may be 
prevented by a recourse to the concept of fundamental obligation. 

The seller, if he purports to sell goods which in truth belong to 
somebody else, has indeed broken the condition implied by s. 12(1) 
of the Act. But he has, more fatally, failed to fulfil the main 
purpose of the contract. By s. i (1) of the Sale of Goods Act, 

“ a contract of sale of goods is a contract whereby the seller transfers 
or agrees to transfer the property in goods to the buyer for a money 
consideration called the price ” 

This transfer of property constitutes the essence of a contract of 
sale, and the seller who fails to satisfy it has done more than break 
a term in the contract, whether this be a condition or a warranty. 

He has broken the basic duty created by that contract and there 
has been a total failure of consideration. This solution of a 
difficult problem is supported by the case of Rowland v. Dwall.'^ 

The plaintiff contracted to buy a motor from the defendant. 

The car was delivered to him and he used it for four months. It 
then appeared that it was the property of a third party. The 
plaintiff surrendered it to its rightful owner and sued the defendant 
to recover the price. 

The defendant argued that the plaintiff’s case rested on the 
condition as to title implied by s. 12 of the Act and that, by virtue 
of 8. II (i) (c), it was not open to him to treat the contract as 
discharged and recover the price. He could only claim damages 
as for a breach of warranty. The argument was rejected. In 
the words of Atkin, L.J., 

“ there can be no sale at all of goods which the seller has no right to 
sell. The whole object of a sale is to transfer property from one 
person to another. ... In fact the buyer has not received any part 
of that which he contracted to receive—namely the property and 
right to possession—and. that being so. there has been a total failure 
of consideration ” 

(2) The second general observation to be made upon the various 
terms implied by the Sale of Goods Act is that they are all imported may be 
into the contract of sale upon the hj'pothesis—or perhaps the excluded, 
fiction—that they represent the intention of the parties, and they appropna^e 
are negatived if the words of a particular contract or the inferences lan^age. 
to be drawn from the surrounding circumstances re\’eal a contrary 
intention.® But a term in a contract designed to exclude the 
statutory implications will be construed by the courts with jealous 
Care, and the words used by the seller will be given their precise 
value and no more. Thus in Daldry v. Marshall ^:— 

The plaintiff asked the defendants, who were motor dealers, for a 
car " auitable for touring purposes.” The defendants suggested that 
a “ Bugatti ” car would be appropriate, and the plaintiff accordingly 


»[1923] 2 K. B 500. 

* See s 55 of the Act. 

* [1925! I K. B. 260 
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conditions as well as implied warranties, provided that their 
language is sufficiently comprehensive. An attempt to meet all 
contingencies was made in Andretos v. Singer.^ 

The plaintiffs agreed in writing to buy a number of " new Singer 
cars ” from the defendants, By clause 5 of the agreement ” all con¬ 
ditions, warranties and liabilities, implied by statute, common law 
or otherwise,” were excluded. One of the cars subsequently delivered 
by the defendants was in fact a used car. and the plaintiffs claimed 
damages for breach of contract. 


The defendants argued that the car had been sold by description, 
that under section 13 of the Sale of Goods Act, 1893, a condition 
would normally have been implied requiring the car to answer the 
description, but that this and all other “ implied conditions ” had 
been negatived by the terms of their clause. The Court of Appeal, 
unable to repeat their reasoning in Baldryv. Marshall, found a new 
method of evading the argument. The description of the car as a 
“ new Singer car,” though certainly a ” condition ” of the con¬ 
tract, was not an implied, but an express, term. 

Suppose," said ScRUTTON, L.J., ” a contract is for the supply 
of a car of 1932 manufacture, and a car is supplied which is of 1930 
manufacture, there has not been a breach of an implied term ; there 
has been a breach of an express term of the contract. ... If a 
vendor desires to protect himself from liability in such a esse, he 
must do so by mu^ dearer language than this.*' 

The invitation thus casually tendered was accepted by an astute 

seller in VEstrange v. Graucob? v. Graweei, 

The defendant sold to the plaintiff an automatic machme, and 
inserted in the written agreement a douse that •* any express or im¬ 
plied condition, statement or warranty, statutory or otherwise, is 
hereby excluded.” An automatic machine was delivered, but failed 
to work properly. 

The Court of Appeal held that the seller had closed the gap 
through which the buyer had escaped in Andrews v. Singer, and 
that he was completely protected. 

The power of the seller, by the use of appropriate language, to Condition 
exclude the statutory implications extends, at first sight, even to “j*® 
the condition as to title. This condition is introduced in s. 12 
of the Act by the words ” unless the circumstances of the contract 
are such as to show a different intention,But just as it is 
fantastic to allow the provisions of s. 11 (i) (c) to operate where 
the goods belong in fact to a third party, so it is absurd to permit 
a seller to contract out of his duty to pass ownership to the buyer. 

Once more he comes into conflict with s. 1 of the Act; and from 
the obligations of this section even a clause as comprehensive as 
that in VEstrange v. Graucob cannot absolve him. To suppose 
othervrise would be to admit a hopeless incongruity. On the 
one hand he would be promising to sell the goods and on the 


‘ I1934I * K. B. 17; ti 933 l All E. R. Rep. 479. 

* (* 934 l * K. B. 394: (19341 AH E, R. Rep. 16. 

* See also a. 33. 
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to the plaintiffs who re-si^H The seed was delivered 

^wn. When it came up h i, i° 

The two plants were when in* ^ I’® " g«nt sainfoin.” 

commercially different v ’ '"^'’tmgulshable. but they were 

tnore valuable than the^Si»^ ”<•’ "'«mon English ’’ being 
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description implied condition as to 
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Pf the Act the breach qfcLHv*- '"t' diet by s. i. (l) (c) 

a breach of warranty bur tis’ "'ust now be treated as if it were 

*0 the injured party* aoft only the remedies available 

'^as absurd to sX^t rK the undertaking. It 

prevented the buvIm H!!^*’ because subsequent events had 
also converted a mnr<. ; . *'®P“^*ating the contract, they had 
condition, always a mrsi"? ® important term. Once a 
remained the same ^j^’^^—Y^ether or not the remedies 
madcquaie to protert tu. J-^cJuding clause was therefore 
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’”'i* ®-rS9; fieio See also Jlarkft^v.rdJy. 

p. us- ” ***• PP. 108-9. 
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conditions as well as implied warranties, provided that their 
language is sufficiently comprehensive. An attempt to meet all 
contingencies was made in Andretos v. Singer.' 

The plaintiffs agreed in writing to buy a number of " new Singer 
cars *’ from the defendants, By clause 5 of the agreement ** all con¬ 
ditions, warranties and liabilities, impbed by statute, common law 
or otherwise,” were excluded. One of the cars subsequently delivered 
by the defendants was in fact a used car. and the plaintife claimed 
damages for breach of contract. 


Andrewi 
V. Stnger 


The defendants argued that the car had been sold by description, 
that under section 13 of the Sale of Goods Act, 1893, a condition 
would normally have been implied requiring the car to answer the 
description, but that this and all other “ implied conditions ” had 
been negatived by the terms of their clause. The Court of Appeal, 
. .. . "found a new 

the car as a 
of the con- 

uaLi, was aui an iiupiieu, uul ait expicss, leiia. 

” Suppose,” said Scrutton, L.I., “ a contract is for the supply 
of a car of 1932 manufacture, and a car is supplied which is of 1930 
manufacture, there has not been a breach of an implied term ; there 
has been a breach of an express term of the contract. ... If a 
vendor desires to protect himself from liability in such a case, he 
must do so by much clearer language than this.” 


The invitation thus casually tendered was accepted by an astute 

seller in VEstrange v. Graucob.* v. Graue^. 

The defendant sold to the plaintiff an automatic machine, and 
insened in the written agreement a clause that “any express or im¬ 
plied condition, statement or warranty, statutoi-y or otherwise, is 
hereby excluded.” An automatic machine was delivered, but failed 
to work properly. 

The Court of Appeal held that the seller had closed the gap 
through which the buyer had escaped in Andrews y. Singer, and 
that he was completely protected. 

The power of the seller, by the use of appropriate language, to Condition 
exclude the statutory implications extends, at first sight, even to 
the condition as to title. This condition is introduced in s. 12 
of the Act by the words “ unless the circumstances of the contract 
are such as to show a different intention."’ But just as it is 
fantastic to allow the provisions of s. ii (i) (c) to operate where 
the goods belong in fact to a third party, so it is absurd to permit 
a seller to contract out of his duty to pass ownership to the buyer. 

Once more he comes into conflict wdth 3. i of the Act; and from 
the obligations of this section even a clause as comprehensive as 
that in VEstrange v. Graucob cannot absolve him. To suppose 
otherwise would be to admit a hopeless incongruity. On the 
one hand he would be promising to sell the goods and on the 


* [1934I * K. B. ry; [i 933 l AU E. R. Rep. 479. 

* [^934] X K. B. 394: [1934] All E. R. Rep. 16. 

* See also s. 55. 
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Anirtvot v, 
S\ngtr 
as a 

test case. 


Other insisting that he was not passing the property and therefore 
not making a sale,^ 

{3) The third general obsert'ation to be made upon the terms 
implied by the Sale of Goods Act is that, here as elsewhere, the 
breach of condition must be distinguished from a failure to fulfil 
the fundamental obligation engendered by the contract. This 
necessity has already been illustrated by the difficulties which may 
attend the seller’s duty to pass a good title;* but it is not confined 
to such cases. If a seller has contracted to sell a horse which he 
describes as the winner of a certain race, this description may well 
give rise to the conditions implied by sections 13 and 14 of the 
Sale of Goods Act; and he may exclude their operation by an 
appropriate clause in the contract. But if he promises to deliver 
a race-horse and tenders a cart-horse, he has acted outside the 
contract altogether, and no excluding words will avail to protect 
him. This distinction was drawn as early as 1838;* and it "as 
stressed and applied thirty years after the passage of the Sale 0 
Goods Act. In Pinnock Bros. v. Lewis & Peat, Ltd.*: 


The plaintiffs bought from the defendant* t quantity of . 
African copra cake for the purpose, as the defendants knew, or 
food. The plaintiffs re-sold the cake, which was ultimately to 
to be «o adulterated with castor oil as to be , 

cattle that ate it became ill. The plaintiffs sued the 
breach of contract, and the defendants relied on a clause tha 
*' goods were not warranted free from defect rendering sarne 
merchantable which would not be apparent on reasonable exairu 
tion," 


It was held that the defendants were not protected by this clause. 
In the words of Roche, J., 

“ \Vhere a substance quite different from that 0 °®*?**^ j^Jf^nce 
been delivered, that clause has no application, as such 
of substance cannot be said to constitute a ' defect. . • • 


What the defendants delivered " could not properly 
described as copra cake at all.” _. 5 

It is instructive to return to the case of Andrews v, *^*”* ’, 
The words there used by Scrutton, L.J., in j .ijg 

previously cited seem to suggest that, if the seller had adopte ^ 
more comprehensive formula afterwards used in LEstrang • 
Graucob, he might have escaped liability. The 
condition, upon which so much stress was laid, would then 
been directly negatived. But the true position is ^ 
the assumption that ” new ” and ** old ” cars fall into 
commercial categories, the tender of a " used ” car was not 


-- ..... . . , .v-n.-'»byMr. A.H* 

manly on tW 
. ion 1 ti) 

' the contracts 

pect that tbw 

I • • • ge of 8 1 

“A contract of sale of goods is a contract whereby the seller transfer* “lign 
to transfer the property in goods to the buyer for a money consioe 
called a pnee.” 

• Supra, p. 147. 

• Supra, p. 119. 

* [>923] I K. B 690, 

* Supra, p. 149. 
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breach of any condition, express or implied, but the total non¬ 
performance of the contract. If a seller contracted to sell a 
horse and expressly excluded “ all conditions and warranties, 
express or implied,” could he escape liability if he delivered a 
pig ? He would be met by the simple and sufficient answer that 
he had failed to implement the one fundamental obligation from 
which no term in the contract, however drastic, could relieve 
him.^ 

It is true that it will not always be easy to distinguish a condi¬ 
tion from the basic obligation engendered by the contract. But 
this is the perennial difficulty of setting facts on one side or the 
other of a borderline. In Andrews v. Singer the seller failed com¬ 
pletely to deliver the thing which he had contracted to sell. In 
L'Estrange v. Graucob he had indeed delivered an automatic 
machine, however imperfect, and not an article of a different com¬ 
mercial category. A further illustration is offered by the case of, 

Smeaton Hanscomh v. Sassoon I. Setty* 

The plaintiffs contracted to buy from the defendants a quantity 
of mahogany logs then on the high seas from Lagos to Liverpool. 

They were described in the contract as of “ fair quality *’ and of 
apeciBed dimensions. The contract also contained a clause: 

“ Should any dispute arise . . . the buyers shall nevertheless accept 
the goods and make due payment, but such payment shall not 
affect their right, if any, to claim compensation for breach of con¬ 
tract. Such difference shall be referred to arbitration and . . . 
any claim must be made within 14 days of Bnal discharge of the 
goods.” Final discharge was completed at Liverpool on June 6 , 

X 9 S*. Five weeks later the plaintiffs complained both of the quality 
and of the dimensions and claimed to reject the logs. 

Devlin, J., held that the clause protected the defendants. There 
had, on the facts, been no breach of a fundamental obligation. It 
was, indeed, difficult to define this concept. But 

" it is something which underlies the whole contract so that, if it is 
not complied with, the performance becomes something totally 
different from what the contract contemplates. If, for example, 
instead of delivering mahogany logs the sellers delivered pine logs 
and the buyers inadvertently omitted to have them examined for 
fourteen days, it might well be that the sellers could not rely on the 
time clause.” 

(z) The Hire-Purchase Act, 1965. 

To appreciate the scope and purpose of this Act, something Development 
must be said of the history and development of hire-purchase as a ^ 
commercial and legal instrument. “ 

It is over a hundred years since manufacturers and traders 
first sought to reach potential customers who could not afford at 
once to pay the price of their goods.® They began to make con¬ 
tracts, whereby the price was payable in instalments and the 
possession of the goods passed at once to the customer, but the 
supplier retained the ownership until the last instalment had been 


* This suggestion is supported by Parker. L.J., in fCarjales (Harrow), Ltd 

W T7 o OAA r.—ill , L R. 936. at p 943 

* . . • opes, (1962! Camb. LJ. 

39- t .... ^ ^ssley Vames, PrrroMrt/ 

Properly, 4th Edn (1967). chap. 15. 
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paid. By this means they hoped to protect themselves even if the 
customer, before completing payment, improperly sold the goods 
to an honest buyer. But by s. 9 of the Factors Act, 1889, sub¬ 
stantially reproduced in s. zs (2) of the Sale of Goods Act, 1893, 
a person who has agreed to buy goods and who has obtained 
possession of them with the seller’s consent may, by delivering 
them to a bona fide purchaser or pledgee, pass a good title. In 
Lee V. Butler,^ 

the plaintiff let furniture on a “hire and purchase agreement” to 
X. X was to pay £1 at once and the balance of £96 in monthly 
instalments from May to August. The furniture was to become 
X‘8 property only when the last instalment was paid. Before thu 
condition was satished X sold and delivered the furniture to the 
defendant. 

The Court of Appeal held that, on the proper construction of the 
agreement, X was under an absolute obligation to pay all the 
instalments and that he had therefore “agreed to buy” the furni¬ 
ture. He had accordingly passed a good title to the defendant, 
who could not be sued by the plaintiff. 

To avoid this result a new device was adopted and was tested 
in Helby v. Matthexos.^ 

The plaintiff, a dealer, agreed to hire a piano to X at a monthly 
rent. If the rent was duljr paid for 36 months the ownership would 
pass to X; but X %vas entitled to terminate the hiring whenever he 
pleased. After paying four instalments X improperly pledged the 
piano to the defendant. 

The House of Lords held that, as X could determine the hiring 
at any time, he was not under any obligation to buy the piano but 
had only an option of purchase. He had therefore not “agreed 
to buy” it, neither s. 9 of the Factors Act nor s. 25 (2) of the Sale 
of Goods Act applied, and no title passed to the defendant. 
Henceforth manufacturers and dealers preferred to adopt not 
first but the second form of contract—a bailment coupled with 
an option of purchase. “Hire-Purchase” was not yet a term of 
art, but it was a potent commercial instrument. 

The present century has seen an enormous extension of this 
type of business, covering an ever-wdening range of goods. 
The diversity of transactions has demanded a corresponding 
diversity of legal machinery; and, with the growth not only of 
the total volume of hire-purchase but of the cost of the individual 
articles involved, the monetary resources of dealers have had to 
be reinforced by the formation of finance companies. In addition 
to the earlier and simpler “hire-purchase contract” between 
supplier and customer there has been evolved a complex arrange¬ 
ment beUveen supplier, customer and finance company. Thus, 
if a customer wishes to obtain a car from a dealer on hire-purchase 
terms, the dealer will not as a rule make the hire-purchase contract 
directly w’ith the customer. vill sell the car to a finance 

company, and the finance ^ ill let it on hire-purchase 

to the customer. Threeco involved: a“coIla ral” 

or “prelimi ” contract b er and th er, 
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a contract of sale between the dealer and the finance company, 
and a contract of hire-purchase between the finance company 
and the customer. The extent to which economic reality has thus 
been divorced from legal mechanics has more than once been, 
exposed by the courts. In Yeoman Credit^ Ltd. v. Apps, Lord 
Justice Harman said:^ 

"The difficulty and the artificiality about hire-purchase cases Artificiality 
arise from the fact that the member of the public involved imagines of hire- 
himself to be buying the article by instalments from the dealer, purchase 
whereas he is in law the hirer of the article from a finance company arrange- 
with whom he has been brought willy-nilly into contact, of whom 
he knows nothing and which, on its part, has never seen the goods 
which are the subject-matter of the hire." 

In Bridge v. Campbell Discount Co., Ltd.,^ Lord Denning trans¬ 
lated the facts into legal forms or fictions. 

"If you were able to strip off the legal trappings in which [the 
present transaction^ has been dressed and see it in its native sim¬ 
plicity, you would discover that the appellant had agreed to buy a 
car from a dealer for jC4°Si hut could only find £105 towards it. 

So he borrowed the other £300 from a finance house and got them 
to pay it to the dealer, and he gave the finance house a charge on 
the car as security for repayment But if you tried to express the 
transaction in those simple terms, you would soon fall into troubles 
of all sorts under the Bills of Sale Acts, the Sale of Goods Act and 
the Moneylenders Acts. In order to avoid these legal obstacles, the 
finance house has to discard the rOle of a lender of money on security 
and it has to become an owner of goods who lets them out on hire. 

So it buys the goods from the de^er and lets them out on hire to 
the appellant. The appellant has to discard the r 61 e of a man who 
has agreed to buy goods, and he has to become a man who takes 
them on hire with only an option of purchase. And when these 
new rdles have been assumed, the finance house is not a money¬ 
lender but a hire-purchase company free of the trammels of the 
Moneylenders Acts." 

The dominant party in this transaction is the finance company; 
and the comparative weakness of the customer, combined \vith Purchase 
the insidious temptation to improvidence, has forced Parliament Acts 
to come to the customer’s aid. The first Hire-Purchase Act was 
passed in 1938. It applied not only to "hire-purchase agreements” 
but also to "credit-sales”; provided in each case that the total 
purchase price did not exceed certain specified limits. Both these 
classes of contract, the natural children of commerce, were thus 
acknowledged as legal concepts and clothed with definition. By 
s. 21 (i) of the Act of 1938 a "hire-purchase agreement” was 
defined as 

“an agreement for the bailment of goods under which the bailee 
may buy the goods or under which the property in the goods will 
or may pass to the bailee”. 

A “credit-sale agreement” was defined as 

"an agreement for the sale of goods under which the purchase 
price IS payable by five or more instalments’*. 

The task of fitting into these definitions the cases decided before 
1938, when neither expression was a term of art, was not free from 
difficulty. Some cases, it is true, fell into place with ease. A 

^ [jQSaJ a Q. B 508, at p 522; * Ail E. R. aSi. at p. 391. 

* [1962] A. C. 600, at p. 627: [1962] I AH E. R. 383. at p. 398. 
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bailment coupled with an option to buy, as in Helby v. Matthews, 
was clearly a hire-purchase agreement: a contract where the 
property passes at once but the price is payable by instalments was 
clearly a credit sale. But there was controversy as to the categoiy 
of such a contract as that in Lee v. Butler, where a bailment is 
accompanied by an obligation to buy.* 

The progressive inflation and debasement of the currency and 
the ever-increasing complexity of hire-purchase finance provoked 
further legislation. Two statutes were passed in 1954 and in 1964; 
but the principal statute is now the Hire-Purchase Act, 1965.* 
This Act adopted the definitions of hire-purchase and of credit- 
sale agreements laid down by the Act of 1938. But, to resolve the 
controversy upon the status of such contracts as that in Lee v. 
Butler, the-Act of 1965 recognized a third category of “conditional 
sale agreements.” This new species of contract is defined by s. i 
(i) of the Hire-Purchase Act, 1965, as 

“an agreement for the sale of goods under which the purchase 
or part of it is payable by instalments, and the property in the goods 

IS to remain It- " ' • .1 .u.. .i.„ --- fn be in 

possession of • . ’ 

instalments 01 ■ ® 

fulfilled.” 


Both conditional sale agreements and credit-sale agreements arc 
contracts for the sale of goods and are therefore subject in principle 
both to the Sale of Goods Act and to the Hire-Purchase Acts. 
Whether a particular agreement is the one or the other depends on 
w’hether its terms expressly provide when the property m the 
goods is to pass to the buyer. If they do so provide, the contact 
is a conditional sale agreement. If they do not so provide, and the 
price is payable by five or more instalments, it is a credit-sae 
agreement. The Hire-Purchase Act, 1965, applies in substantial y 
the same way to hire-purchase agreements and to conditional sa e 
agreements; but its application to credit-sale agreements is more 
limited.® All three categories, however, are subject to the relevan 
provisions of the Act only if the “total purchase price” does no 
exceed ^^2,000.* But the Act does not apply to any contract m 
which a body corporate is the hirer under a hire-purchase agree¬ 
ment or is the buyer under a credit-sale or a conditional sa e 
agreement. It was presumably thought that only individuals re 
quired protection. , 

The original Hire-Purchase Act of 1938 took sections 12 and 14 
of the Sale of Goods Act as a general pattern for the creation 0 
statutory implications, though with the addition 
against the practice of “contracting out.” The terms implied y 

* See Goode, Hire-Purchase Law and Practice, pp I4"17 
Salmon, Hire-Purchase and Credit Sates Law and Practice, Appendix C 

78 L Q R , pp 586-7 Toe Lee V. Butler, see supra, p 152, ^ 1965: 

, iven 
or a 

. ' * , ' .. ■ ■ )66) 

* In/ra, p I55 a , a the 

* S 2. Dut sec infra, p. 189, for the special financial limits 

fomalities to which credit-sales ate subject. "Total purchase price _ 

in s. 58 of the Act of 1965 The limit of £2,000 may be extended by Gra 
Council under 330! the Act. 
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goods, (6) if they are stated to be let subject to specified defects; 
provided that in either case the excluding or modifying clause 
brought to the hirer’s notice before the agreement was made and 
its effect made clear to him.^ .. 

(5) On the analogy of section 15 of the Sale of Goods “ 
the goods are let by reference to a sample the Hire-Purchase Act 
implies two conditions', (a) that the bulk will correspond with the 
sample, (6) that the hirer will have a reasonable opportunity 0 
comparing the bulk with the sample. The owner may not con¬ 
tract out of these implications.* 


C. TERMS IMPLIED BY THE COURTS.* 

The example set by the Sale of Goods Act has been follo\\cd 
not only by the legislature but by the judges. Thus in Samuels v. 
Davisf 

the plaintiff was a dentist who agreed with the defendant to 
a set of false teeth for the defendant’s wife. The teeth were ma e 
delivered, but the defendant refused to pay for them on the gro 
that they were so unsatisfactory that his wife could not use them- 

There tvas controversy as to whether the contract W'as for 
of goods or for work and materials, but the Court of Appeal e 
that, in the circumstances of the case, the question ‘ 

If it were the former, the provisions of the Sale of Goods 

applied; if the latter, they would import into the contract, on 

analogy of the Act, a term that the teeth should be reasonab y 
for their purpose. ^ u nf 

Other terms have been judicially implied in a numow 
transactions. For well over a hundred years there has thus e 
imported into a contract for the lease of a furnished house a e 
that it shall be reasonably fit for habitation at the date ^ 
beginning of the tenancy. So if the house is infested wth ug 
or if the drainage is defective or if a recent occupant suffered ro 
tuberculosis, the tenant will be entitled to repudiate the con ra 
and to recover damages.* A similar term is implied if a pets 
contracts to sell land and to build, or to complete the budding 0 , 
house upon the land.* But the term may be excluded, 
dance with the general principle of the common law, 
clear and unambiguous language or if its implication wul 
inconsistent with an express term of the contract. Thus 1 
Lynch v. Thome,’’ _ 


* Si 17 (j) (3) and 18 (1) (2) (3) 

* Ss 19 and 29 (3) (c). 
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\V. K. 1317 Ihcrr imnsuch implir.ition on the sale oi a complei'i^ iious® 
lloskiHS V (193S] I ATI i:. U (-JJ. 

» [1956]« All E. R. (1936] I \V. L. R. 303 
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the defendant contracted to sell to the plaintiff a plot of land on 
which was a partially erected house and to complete its construction. 

The contract provided that the walls were to be of nine-inch brick. 

The defendant built the house in accordance with this specification, 
but it was in fact unfit for human habitation because the walls 
would not keep out the ram. 

The Court of Appeal gave judgment for the defendant. They 
could not imply a term which would “create an inconsistency 
with the express language of the bargain”. 

In contracts for the building of a house or for the lease of Hire of 
a furnished house the law, if barely adequate, is tolerably clear, 

In contracts for the hire of goods the possible implications, though 
these have long exercised the courts, cannot yet be said to be 
settled. Such contracts vary so widely in content and in context 
that it is difficult to evolve or to apply uniform rules.^ But the 
courts will normally imply a term that the goods must be as fit 
for the purpose for which they are hired as reasonable skill and 
care can make them. In 1881 Lord Lindlev cast this duty upon 
a jobmaster who hired out horses and carriages.^ In Reed v. 

Dean in 1949,^ 

the plaintiff hired the defendant’s motor launch for a holiday on 
the Thames Two hours after he had set out the launch caught 
fire. The fire-fighting equipment was out of order, and the plaintiff 
suffered personal injuries and lost all his belongings on board. 

The defendant was held liable for his failure to make the launch as 
fit for the purpose of the hiring as reasonable care could make it. 

In addition to terms thus imported into particular types of 
contract, the courts may, in any class of contract, imply a term in 
order to repair an intrinsic failure of e.xpression. The document 
which the parties have prepared may leave no doubt as to the 
general ambit of their obligations; but they may have omitted, 
through inadvertence or clumsy draftsmanship, to cover an inci¬ 
dental contingency, and this omission, unless remedied, may 
negative their design. In such a case the judge may himself supply 
a further term, which will implement their presumed intention 
and, in a hallowed phrase, give “business efficaty” to the contract. 

In doing this he purports at least to do merely what the parties 
would have done themselves had they thought of the matter. The 
existence of this judicial power was asserted and justified in the 
case of The Moorcock.* 

The defendants were wharfingers who hsd agreed, in considers- The 



plaintiff sued for the resultant damage 


The defendants had not guaranteed the safety of the anchorage, 


* See the cases examined by Pearson. L.J. m AttUy Induttriai Trust, Lid. v 
Grimley. [1963] 2 Ail E R. 33. at pp 41-43 [1963] 1 W. L. R, at pp. 590-4. 

* Hyman v. Nye (iSSi), 6 Q. B. D 685 
» fr94o] t K.B. iSS 

* (1889), 14 P. D. 64. 
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nor wa3 the bed of the river adjoining the jetty vested in them 
but in the Thames Conservators. But the Court of Appeal 
implied an undertaking by the defendants that the river bottom 
was, so far as reasonable care could provide, in such a condition 
as not to endanger the vessel. Bowen, L.J., explained the nature 
of the implication.* 

*' 1 believe if one were to take all the cases, and there are many, 
of implied warranties or covenants in law, it will be found that m all 
of them the law is raising an implication from the presumed intention 
of the parties, with the object of giving to the transaction such 
efficacy as both parties must have intended that at all events it should 
have. In business transactions such as this, what the law desires to 
effect by the implication is to give such business efficacy to the 
transaction as must have been intended at all events by both parties 

who are business men. . . The question is what inference is to be 

drawn where the parties are dealing with each other on the assump¬ 
tion that the negotiations are to have some fruit, and where they say 
nothing about the burden of this unseen peril, leaving the law to 
raise such inferences as are reasonable from the very nature of the 
transaction.** 

Since this case was decided in 1889, authority has often been 
invoked; and the principle upon which it rests has been amplified. 

"A term can only be implied,” said ScRUTTON, L.J., in iQiS, "if>t 
IS necessary in the business sense to give efficacy to the contract, t f 1 
if it is such a term that it can confidently be said that if at the time the 
contract was being negotiated some one had said to the P**J‘*J j 
‘ What will happen in such a case ? ’ they would both have replied | 

* Of course so and so will happen ; we did not trouble to say that 5 
it 1$ too clear.’ ”* 

c • • 

8 

V • 

some express provision for it in their agreement, they would testuy 
suppress him with a common, ‘ Oh, of course.’”* 

Thus explained. The Moorcock is still full of life. In Gardner 
V. Coutts © Co.,* 

X., in 1948, Sold freehold property to Y. By a written contract 
.,..* 1 , V_I. __ .u. 4 .. r • 1 . j .u-» V ..nH her 


The ^v^itten contract between X, and Y. contained no term pro¬ 
viding expressly for the event of X. giving, as opposed to selling, 
the property to a third party. Cross, J., implied in the contract a 
term that X.’s promise should cover a gift as well as a sale. 

‘‘If I apply the test laid downbyScRUTTON, L.J., and IMaCkinnoN, 
L.J., I am confident that at the time, whatever views [X ] may have 
formed later, if somebody had said to him, ‘You have not expressly 


* (iSSg). T4 P D. at pp. 68 and 70 

* Retgale v. Union Manufacturtng Co. IRamsboltom), [1918] i B 59 *' 
at p 605 

* Shirlaw V. Sontfiem Foundnes Itqs 6 \ Ltd fioaol 2 K. B 206, at p 2*7' 

[i 939 l 2 AllE. R. H3.atp. 124 • t 

* [*967] 3 AU E. R. 10^; [1968] 1 W. L. R. 173. 
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catered for the possibility of your wanting to give away the property,’ 
he would have said, as undoubtedly [Y.] would have said, ‘Oh, of 
course that is implied. What goes for a contemplated sale must go 
for a contemplated gift.’”^ 

This power of judicial implication is a convenient means of The 
repairing an obvious oversight. But it may easily be overworked, bemused with 
and it has more than once received the doubtful compliment of discretion 
citation by counsel as a last desperate expedient in a tenuous case. 

In a passage immediately preceding the words of Lord Justice 
Mackinnon, quoted above, the learned Judge gave a warning 
against the abuse of the power, and especially against the tempta¬ 
tion to invoke indiscriminately the relevant sentences of Bowen, 

L.J., in The Moorcock. 

“They are sentences from an extempore judgment as sound and 
sensible as all the utterances of that great judge; but I fancy that he 
would have been rather surprised if he could have foreseen that these 
general remarks of his would come to be a favourite citation of a 
supposed principle of law, and I even think that he might sympathize 
with the occasional impatience of his successors when The Moorcock 
IS so often flushed for them in that guise.”* 

That this warning was needed is shown by two cases decided since 
it was given. In Spring v. National Amalgamated Stevedores and 
Dockers Society .^— 

The defendants and the Transport and General Workers Union 
agreed at the Trade Union Congress at Bridlington in 1939 certain 
rules for the transfer of members from one union to another. This 
was called the ” Bridlington Agreement.” In 1955 the defendants, 
in breach of this agreement, admitted the plaintiff to their Society. 

He knew nothing of the agreement nor was it expressly included in 
the defendants’ rules. The breach of the agreement was submitted 
to the Disputes Committee of the Trade Union Congress which 
ordered the defendants to expel the plaintiff from their Society. 

When the defendants sought to do so, the plaintiff sued them for 
breach of contract, claimed a declaration that the expulsion was 
ultra vires and asked for an injunction to prevent it. 

The defendants suggested that a term should be implied in their 
contract with the plaintiff that they should comply with the 
“ Bridlington Agreement ” and take any appropriate steps to 
fulfil it. But the Vice-Chancellor of the County Palatine Court of 
Lancaster rejected the suggestion and granted the declaration 
and injunction for which the plaintiff had asked. He referred to 
the test suggested by Mackinnon, L.J., and said: 

“ If that test were to be applied to the facts of the present case 
and the bystander had asked the plaintiff at the time he signed the 
acceptance form. * Won’t you put into it some reference to the 
Bridlington Agreement ? \ I have no doubt the plaintiff would have 
answered, * What’s that ? ’ ” 

In Sethia (1944), Ltd. v. Partabmull Rameshivar *:— 


^ Ibid., at p. io6g and p. 179. respectively. 

* Shtrlaw v Southern Foundries (1976), Ltd . [ 1939 ] * K. B 206. at p 227 
[•9391 2 All E R. 113. at p. 124 

* [1956] 2 All E R. 22i; [1956] I W L. R 5S3. 

‘ [1950] • All E R. 31. See also Deyxmg v Skenburtt. 11946} K. B 227- 
1946] I All E. R. 226; and Luxor {EaUbounte), Ltd.v.Cooter, [19411 A C. los' 
1941] X All E. R. 33 ' 
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Master and 
Servant 


the plaintiffs carried on business in London and the defendanu 
were Calcutta merchants. In 1947 the plaintiffs bought from the 
defendants certain quantities of jute which the defendants were to 
ship to Genoa, As both parties knew, no jute could be c:^orted 
from India save by licence of the Government of India, and in 1947 
the Government adopted a “ quota system ” whereby a shipper 
must choose as his ** basic year ” any one year from 1937 to 1940 
and was allotted a quota in regard to the countries to which he had 
made shipments in that year. The defendants chose 1946 as their 
basic year, but, as in that year they had shipped nothing to Italy, 
they were not entitled to any licence for Genoa. Subsequently, 
however, they were allowed to ship rather less than a third of the 
contract quantity of jute. The plaintiffs sued for breach of contrart. 
The defendants admitt^ that the contract did not expressly provide 
that shipments should be “ subject to quota,” but argued that such 
a term must be implied to give it ” business efficacy.” 


The Court of Appeal refused to imply the term. In the first 
place, it was proved that.in the jute trade contracts were sometime 
made expressly “ subject to quota " and sometimes with no such 
phrase. The defendants, therefore, by omitting the phrase, must 
be supposed to have accepted an absolute obligation to deliver the 
jute. In the second place, to imply the term would be to commit 
the buyers to consequences dependent upon facts exclusively 
tvithin the sellers’ knowledge. The buyers certainly knew of the 
quota system; but the sellers chose the basic year and they alone 
knew to what countries they had previously exported in 

A fruitful source of controversy over the application of Tm 
M oorcock is to be found in the relationship of master and sei^M 
where express contractual terms are often absent or prescrib^n- 
adequately the reciprocal rights and duties of the parties.^ fne 
position here was examined by the House of Lords in Lilter v. 
Romford Ice ^ Cold Storage Co., Ltd.' 

The appellant Lister was employed by the respondents as 
driver. Hts father was his mate. While backing his lorry, he a ^ 
negligently and injured his father. The father sued the responae , 
who were held vicariously liable for the son’s negligence. 1 he r 
pendents now sued the son, inter alia, for breach of contract. 


They urged the implication in his contract of service of a term 
that he would use reasonable care and skill in driving the lorry. 
The son replied with a battery of implications: that the rw* 
pendents, as employers, should not require him to do anytnmg 

f..i .i._* ,1.—u—•_ .-—.'personal liability 

. . ■ '.. that they should 

■ s brought against 

him for any act done in the course of employment.” 

The House of Lords, by a majority, gave judgment for tnc 
respondents. There was authority for implying in 
favour that the servant would “ serve him with good faith ^ 
fidelity ”* and that he would use reasonable care and skill m ^ 
performance of his duties.’ This latter undertaking the son m 


* [*9573 A C 555: I1957] 1 All E. R. 125 

* Rol>b V Green. (iSgf] 2 Q B 315: HtvA . 

IntSrvmenSt. Ud.. \J940]Ch 169: [1946] t All E R. 3«>- .i.Vrin 

•Harmerv Comehut (ittiS). $ 0 . B (N 5)236. Thisdwsionw*^*^,' 
date than Tke Mooreeeki but the latter case is. In part at least, a K*®* 

Uon of previous scattered rules which it Incorporates in 

formula. See, however, the contrary saggestioa by I.ord Tucker in I va 

I AU E. R. at p. S43. 



The Moorcock. 


i6i 

the present case had clearly broken. There were certainly 
reciprocal terms to be implied in the servant’s favour. The 
master for his part must use due care in respect of the premises 
where the work was to be done, the way in which it should be 
done and the plant involved; and he must not require the servant 
to do an unlawful act.^ But the respondents had not broken 
any of these terms, and the further obligations suggested by the 
appellant were not warranted by the authority of The Moorcock. 
Thus, to the appellant’s argument that the court should imply a 
term to indemnify him “ against all claims or proceedings brought 
against him for any act done in the course of employment,” Lord 
SiMONDS appUed Lord Justice Mackinnon’s test of the ” officious 
bystander.”* 

“ Is it certain that, if the imaginary driver had said to his em¬ 
ployer, ‘ Of course you will indemnify me against any damage that 
I may do however gross my negligence may be,' the employer would 
have said, ‘ Yes, of course ’ ? For myself, I cannot answer 
confidently that he would have said so." 

Like all judicial expedients, the reasoning in The Moorcock, 
convenient as it is, must not be jeopardized by indiscriminate 
application. 

^ See Maiihev's v. Kuwait BechUl Corporation. (1959} 2 AU £. R. 345, and 
Gregory v. Ford, tigji] l All E. R 121. In the latter case it was held that 


there had been no such breach. 

* [» 937 ] A. C. atp 378; [19571 i AUE. R.»tpp. 133 - 4 - 
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The elements required to form a contract have now been con¬ 
sidered. Where they are all present, the parties are entitled to 
assume that the expectations reasonably raised by their conduct 
\vill be sanctioned by the courts It will be necessary hereafter 
to examine the circumstances in which this assumption may 
be defeated in greater or in less degree by the presence of other 
factors—by mistake, for example, which at common law may 
make the contract ‘‘void,*’ or by misrepresentation, which may 
make it “ voidable.” But the English law has not been content 
to classify contracts as ” valid ” on the one hand and as ” void ” 
or ” voidable ” on the other. It has allowed an intermediate 
position, where a contract, though valid, may yet be “ unenforce¬ 
able ” by an action at law unless and until certain technical 
requirements are satisfied. The ” unenforceable contract ” is 
clearly a creature of procedural rather than of substantive law; 
and the origin of so peculiar a position is to be found in the 
passage, as long ago as 1677, of the Statute of Frauds It is 
necessary, therefore, to examine the history of this statute and to 
observe its surviving effects in the modern law. 



CHAPTER I 


Statute of 
Frauds. 

83. 4 and 17 


The raison 
d itre of the 
Statute 


HISTORY AND POLICY OF THE 
STATUTE OF FRAUDS 

Of the twenty-five sections of this Statute two have been important 
in the history of contract, s. 4 and s. 17. 

Section 4 : 

“ No action shall be brought whereby to charge any executor or 
administrator upon any special promise to answer damages out of 
his own estate ; or whereby to charge the defendant upon any 
special promise to answer for the debt, default or miscarriage of 
another person ; or to charge any person upon any agreement made 
upon consideration of marriage; or upon any contract or sale 01 
lands, tenements or hereditaments, or any interest in or concerning 
them ; or upon any agreement that i^not to be performed within 
the space of one year from the making thereof; unless the agree¬ 
ment upon which such action shall be brought, or some memoran¬ 
dum or note thereof, shall be in writing and signed by the 
to be charged therewith or some other person thereunto by nun 
lawfully authorized.” 

Section 17 : 

” No contract for the sale of goods, wares or merchan^zes for 
the price of £10 sterling or upwards shall be allowed to be goo 
except the buyer shall accept part of the goods so sold and 
receive the same, or give something in earnest to bind the t 

or m part payment, or that some note or memorandum m 
of the said bargain be made and signed by the parties to be obafg 
by such contract or their agents thereunto lawfully authorised. 

The raison d'itre of the Statute is to be found partly in the 
conditions of seventeenth-century litigation and partly in the 
background of social and political uncertainty against which i 
must be focused. On the one hand, the difficulty of finding 
the facts in a common law action was considerable. Not ony 
were juries entitled to decide from their own knowledge an 
apart from the evidence, but no proper control could be exercise 
over their verdicts. Moreover, until the middle of the nineteent 
century, 3 ludicrous rule of the common law forbade a 
to testify in any proceedings in which he was interested, and the 
parties to a contract might have to suffer in silence the ignoran 
or wanton misconstruction of facts which they alone could have 
set in a proper light.* The mischief had been aggravated by t * 
acceptance in the sixteenth century of the validity of mutua 
promises unaccompanied by formdity or by the proof os a 
quid pro quo, or, in other words, by the adoption of the pnncip® 
of purely consensual contracts. On the other hand, the confusion 
attending the rapid succession of Civil War, Cromwellian dictator¬ 
ship and Restoration had encouraged unscrupulous litigants to 
pursue false or groundless claims with the help of manufacture 

* Itradcrt of PickwicL Papers »iH remember th.it. in the case of ISarJt^- 
V neither the phuntiit nor the defendant entered the witness ^ I 

Chap. XXXIV. On the history of the Statute, sec Holdsworth. / 

LngUsk Lair, VI, 
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evidence. The statute, therefore, avowed as its object “ preven¬ 
tion of many fraudulent practices which are commonly 
endeavoured to be upheld by perjury and subornation 
of perjury.” 

Contemporary conditions, while they suggest the necessity for Only six 
some Parliamentary intervention, do not explain the particular con^^cts 
form ^Yhich it took. To modem eyes the choice of contracts in affected 
ss. 4 and 17 appears quite arbitrary. It has to be remembered, 
how’ever, that these form but a small part of the statute, the bulk 
of which is devoted to the protection of proprietary interests in 
general. Writing was thus required to support the conveyance 
of land, the creation of leases, the proof of wills and declarations 
of trust and, in 1677, the adolescent law of contract was itself 
regarded as but a species of the law of property.* On this 
assumption it might be supposed that all contracts would have 
been included within the scope of the statute, and such, indeed, 
was apparently the original intention.* The reasons for the 
rejection of this draft and the substitution of specified types of 
contract remain a matter of speculation. Of the six selected, the 
close association with the conveyance of property doubtless 
explains the presence of contracts for the sale of goods, for the 
sale of interests in land, and, perhaps, with the growing im¬ 
portance of settlements, of agreements in consideration of 
marriage. A naive reluctance to rely upon belated recollection 
apparently prompted the inclusion of agreements not to be 
performed within a year. Of guarantees and promises by 
representatives to meet debts out of their own pockets it is only 
possible to say that, as the language of the section suggests, they 
were regarded by contemporary Ia\vyers as of a “ special ” 
character, either because they appeared strangely disinterested 
or offered peculiar oppoitimities to the perjurer. It is interesting, 
and perhaps significant, that these insular reasons for legislative 
intervention found a counterpart in parallel action on the 
Continent, where the acceptance of liability based on promise 
raised similar difficulties. It has, indeed, been suggested that 
a French Ordonnance of 1566, and possibly a later Ordonnance 
of 1667, offered the model or supplied the impetus to the English 
Statute of 1677.^ 

Upon the foundations thus darkly laid a vast structure of Dcfecuve 
case law has been erected. Its extent may be gauged from the 
space accorded to it in standard text-books, not only in England statute 
but in America, where the provisions of the statute have been 
generally accepted.® Through this maze of litigation it is difficult 
to trace any guiding principle. But it is possible to suggest some 


^ Ss. 1-3. 5-9 

* Thus Blackstone desenbed the Statute as ** a ^eat and necessary 
secutity to pnvate property " Comm iv . p. 432 

* See the ongmal draft set out in Holdsworth. History cf English Law, 
V0I VI, Appendix I 

* See Rabel, The Stature of Frauds and Comparalitie Legal History, 63 
L Q R. 174 

‘ Thus, of the 344 pages which comprise the first edition of Blackburn on 
Sale, published in 1845, 117 are devoted to the interpretation of section 17. 
and even m the eighth edition of Benjamin o» Sale (1950) 140 pages are 
required to deal with the same section In li'tf/iifon on Contracts the 
discussion of sections 4 and 17 occupies six chapters and over four hundred 
pages 
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clues to the underlying, and sometimes unconscious, aspirations 
of the judges. In the first place, the language of the statute was 
more than usually obscure. This fault has been judicially 
emphasized for at least two hundred years and is not confined 
to any one section. Of ss. $ and 6, relating to tvills, Lord 
Mansfield declared the draftsmanship to be “ very bad.” 
He could not believe Lord Hale to be its author ** any further 
than perhaps leaving some loose notes behind him which were 
afterwards unskilfully digested.” * Sir James Stephen, in his 
analysis of s. 17, concluded that the draftsman failed to understand 
the Words he used and had but an imperfect appreciation of his 
own intentions.^ Lord Wright in 1939 summarized the cases 
on ss. 4 and 17 as “ all devoted to construing badly-drawn and 
ill-planned sections of a statute, which was an extemporaneous 
excrescence on the Common Law.”* 

In the second place, the literal application of so imperfect a 
statute was likely to defeat its cardinal aim and to convert it into 
a potent instrument of fraud. The honest man disdained, the 
rogue coveted, its assistance. Lord Mansfield said that “the 
very title and the ground on which the statute was made have 
been the reason of many exceptions against its letter,” * and his 
colleague, Wilmot, J., declared that, ” had it always been earned 
into execution according to the letter, it would have done ten 
times more mischief than it has done good, by protecting, rather 
than preventing, frauds.” ® A hundred years later Sir James 
Stephen expressed himself even more strongly. “ The specie 
peculiarity of the 17th section of the Statute ot Frauds ij 
that it is in the nature of things impossible that it ever should 
have any operation, except that of enabling a man to escape from 
the discussion of the question whether he has or has not been 
guilty of a deliberate fraud in breaking his word.” ® In me 
third place, the statute, it has been seen, was the product of a 
particular social and professional environment, and, when con¬ 
ditions changed, the statute itself lost its raison detre. 
After the Evidence Act, 1851, had permitted litigants to offer 
oral evidence in courts of common law, it became a conspicuous 
anachronism. Once more to quote Sir James Stephen, “ it is 3 
relic of times when the best evidence on such subjects was 
excluded on a principle now exploded.” ^ 

It is not surprising that the judges, impelled by these con¬ 
siderations, should have attempted to avoid the worst effects of 
the statute by a strained construction of its language. But the 
process, while often serving justice, as often made confusion 
worse confounded; and, by the end of the nineteenth century, 


» IVvndhant v Chttwynd (1757). i Wm. Bl. os. 

* 1 L Q. R I (1885). 

* Legal Essavi amt Addresses, at p 826. The uniform tenor of 
cnticism is interrupted by the lone voice of Lord Kenyon, who dedarM to* 
Statute to be ** very benehciaJ ** and to be “ one of the wisest laws to our 
S^tatute Book" See ChaUr v. Bechet! (1797). 7 Term Rep. at p. 

Chaplin V. Rogers {i8oo). i East. 192. at p. 194 The approval of Lord NoUvng- 
ham as a part-author of the Statute, may be dismissed as ex parte 

* Anon. (17741, Lofft, 330. 

» 5imon V Momts (1766). 1 Wm. BL 599. at p. 601. 

* I L. Q. IL. at p I. 

' Ibid. 
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practitioner and student alike had to pick their way through a 
tangle of case law behind which the original words of the statute 
were barely perceptible. In 1893 s. 17 was repealed and replaced 
by s. 4 of the Sale of Goods Act. Sir M. D. Chalmers, when he 
drafted this section, did so with obvious reluctance, observing 
wistfully that the Statute of Frauds had “ never applied to 
Scotland and Scotsmen never appear to have felt the want of 
it ”but it could not well have been omitted in an Act designed 
as a measure of codification. In 1925 the provision in s 4 of 
the Statute of Frauds governing contracts for the sale of interests 
in land was repealed and re-enacted with slight modifications by 
s. 40 of the Law of Property Act, 1925, and this re-enactment 
may be justified by the relative complexity of the land law and 
the consequent need to secure ample time for investigation and 
reflection. 

While these portions of the Statute of Frauds were being Law 
re-produced in modern legislation, criticism of the statute itself 
became ever more prevalent and ever more vocal. It was con¬ 
demned by Sir Frederick Pollock in 1913 and by Sir William 
Holdsworth in 1924, and in 1932 Professor Williams ended his 
study of s. 4 with the words " the case for the repeal of the Statute 
seems unanswerable.”^ The Law Revision Committee recom¬ 
mended in 1937 that both s. 4 of the Statute of Frauds and s. 4 
of the Sale of Goods Act should be repealed. But their report 
was not accepted, and in 1952 the question was again remitted 
to the Committee. Again they recommended repeal, but with 
one modification. Contracts of guarantee, in their opinion, were 
traps for the unwary and required special treatment. “ Inex¬ 
perienced people might be led into undertaking obligations which 
they did not fully understand,” and unscrupulous persons might 
” assert that credit had been given on the faith of a guarantee 
which in fact the alleged surety had no intention of giving."* 

They thought, therefore, that this particular class of contract 
should retain the protection which it had long enjoyed. The 
proposals of the Committee were this time accepted. By the 
Law Reform (Enforcement of Contracts) Act, 1954, s. 4 of the 
Sale of Goods Act was repealed and all s 4 of the Statute of 
Frauds save in so far as it concerned ” any special promise to 
answer for the debt, default or miscarriage of another person.” 

The Statute has been an unconscionable time dying and even 
now is not quite dead. To the surviving aspects of its long and 
dismal story it is now necessary to turn. 

• See Chalmers, Sale of Goods Act, i*th Edo , p z6 

’ See 29 L Q R., 247; Koldswortb. Htstory of English Law, VI, 396; 
Williams, The Statute of Frauds, Sechon V K, p 283. 

’ See Law Reform Committee, April 1953. Cmd. 8809 A minonty of the 
earlier Committee m 1937 had felt ao equal solicitude for the victims of 
spunous guarantees, but had suggested a differect remedy; tnfra, p 170. 



CHAPTER II 


THE STATUTE OF FRAUDS, SECTION 4, 
AND THE LAW OF PROPERTY ACT, 1925, 
SECTION 40 " 

It is necessary to discuss In turn the two types of contract which 
may still be unenforceable under these Acts and their interpreta¬ 
tion by the courts, the manner in w’hich their technical require¬ 
ments may be satisfied, and the effect of non-compliance. 


Contract of 
guarantee 


Meaning ot 
'* debt, de¬ 
fault. mis- 
carnage." 


A. The Two Types of Contract and their 
Interpretation. 

1 . Special promise to answer for the debt, default 
or miscarriage of another person.—When the Law Revision 
Committee first reported in 1937, a minority thought that con¬ 
tracts of guarantee should be void unless the terms were embodied 
in a written document. The later Committee, while sharing 
the view that such contracts offered peculiar perils to the un¬ 
sophisticated, preferred to retain the old, if scarcely hallowcfl. 
language familiar to generations of lawyers, and wth it the special 
nudity of “ unenforceability.” The words quoted above were 
therefore saved from the general wreck of s. 4 of the Statute or 
Frauds, and they have still to be applied, encrusted as they are 
with nearly three centuries of judicial interpretation. , 

It seems tolerably clear that the Parliament of 1677 designe 
by these words to cover promises by one person to guarantc 
the liability of another. But the determination of their exac 
scope has proved an arduous and complicated task. An 
difficulty is the significance of the three terms, “ debt, 
or miscarriage,” unless, indeed, they are synonymous. I be 
question was raised in 1819 in Kirkham v. Marter.^ 

The defendant’s son had, without the plaintiff’s 
ridden the plaintiff’s horse and killed him, and he was there 
RUilty of a tort against the plaintiff. The plaintiff threatened 
him, and, m consequence of this threat, the defendam o / 
promised the plaintiff to pay to him the agreed value of the no 
if the plaintiff would forbear his suit. 

The defendant, when sued on this promise, pleaded the 
Statute of Frauds, and the plaintiff argued that the statu e 
applied only where the liability guaranteed arose out of a pt®' 
existent debt. The argument was rejected. 

"The word ‘miscarriage.’** said Chief Justice Abbott, 
not the same meaning as the word * debt ’ or ' default.’ I* 
to me to comprehend that species of wrongful act for the 
quences of which the law would make the party civilly responsi 
'The words of the statute were not confined to cases of contra^, 
and, as the son had been guilty of a tort for which he might be 
sued, the father's undertaking was a ” promise to ans wer for the 
s (1819), 2 B. A Aid. 613. 
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miscarriage of another person.” It would seem, therefore, that 
the guarantee in the case of a contractual liability is covered by 
the word “ debt ” and, perhaps, by that of “ default,” and the 
guarantee of a tortious liability by the word ” miscarriage.” 

This conclusion may be accepted as a reasonable interpretation Liability 

pf t^tTT»e \vb*<'L b^d T* •,> guaranteed 

' . ' ' be 

• ‘ * ” * " ' ■ • • ■ • * . , .. ^ 

• _ I .. I ; ... • * - • ■ • • . third party 

They decided that the legislature intended by these words to 
confine the statute to cases where the defendant had made a 
direct promise to the plaintiff to guarantee him against the default 
of some third party. It was thus held in Eastwood v. Kenyon^ 
that, if the promise was made, not to the creditor, but to the 
debtor himself, the statute did not apply. 

'‘The facts were" said Lord Denman "that the plaintiff was 
liable to a Mr. Blackburn on a promissory note ; and the defendant, 
for a consideration, . . . promised the plaintiff to pay and dis- 
charge the note to Blackburn. If the promise had been made to 
Blackburn, doubtless the Statute would have applied : it would 
then have been strictly a promise to answer for the debt of another ; 
and the argument on the part of the defendant is that it is not less 
the debt of another, because the promise is made to that other, 
viz. the debtor, and not to the creditor, the statute not having in 
terms stated to whom the promise, contemplated by it, is to be 
made. But upon consideration we are of opinion that the Statute 
applies only to promises made to the person to whom another is 
answerable." 

By a more comprehensive process of interpretation it has also Third party 
• been ruled that the use of the words *' of another person ” assumes 
the continued existence of some primary liability owed by a third habie 
party to the plaintiff, to which the defendant’s guarantee is 
subsidiary and collateral. A distinction has thus been taken 
between an arrangement whereby the original debtor continues 
liable and one in which he is discharged. In other words, a 
contract is not a guarantee within the statute unless there are 
three parties—the creditor, the principal debtor and the secondary 
debtor or guarantor. The essence of the contract is that the 
guarantor agrees, not to discharge the-liability in any event, but 
to do so only if the principal debtor fails in his duty. There are 
thus two cases in which a contract is excluded from the statute 
on the ground that the promisor is not in fact answering “ for 
another person.” 

The first case is where the result of a contract is to eliminate If third party 
a former debtor and to substitute a new debtor in his place. Here |t^u°tVdoes 
it is idle to speak of guaranteeing the debt of another since that not apply 
other has been released from all Ability. As was said in an early 
case, if two come to a shop and one buys, and the other says to 
the seller:— 

" ' Let him have the goods, I will be your paymaster,* or ‘ I will 
see you paid,’ this is an undertaking as for himself, and he shall 
be intended to be the very buyer and the other to act but as his 
servant.”* 

These words, though striking and often quoted, must be taken, 
not as an infallible test for the operation of the statute, but as an 


* (1840), II Ad & El. 438, at p. 446. 

* Btrkmyr v Darnell (1704). i Salkeld 27 
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indication of tlie parties* intention. Whatever the language used, 
the question must be whether they intended that the promisor 
should assume sole orsubsidiar)* liability. Even the stark phrase, 
“ Let him have the goods, ! wjll see you paid,” wlicn thus read 
in the light of the context, may mean no more than, " If he does 
not pay, I will.” 

Again, suppose that a seller is unwilling to accept further 
orders from a buyer unless payment is made or security given for 
goods alreadj supplied. If there is an oral agreement by which the 
creditor agrees to supply further goods to the debtor in considcra* 
tion that X. will assume sole responsibility for the existing debt, 
the statute does not apply. X.‘s undertaking releases the original 
debtor from the liabilities so far incurred, and it is thus absolute 
and not in any way conditional upon non-payment byatliird party. 

Secondly, a contract is not within tlie statute if there 
never at any time been another person who can properly be 
described as the principal debtor. This aspect of the subject is 
well illustrated by Mountstephen v. Lakeman.^ 

The defendant wm chairman of the Brixham Local 
Health. The $ur\'cyor Co the Board proposed to the puintiii, a 
builder.that he should construct the connections iKtwccn the drauw 
of certain houses and themsin sewer. The plaintifTdcsircd to xno” 
how he was to be paid, and the followins conversation took place: 
Defendant: ** What objection have you to making the con¬ 
nections ? '* j , 

PlaintifT: I hsvc none, if you or the Board will order tn 

w'ork or become responsible for the payment. 
Defendant: "Go on, Mountstephen, and do the work, ana i 

will see you paid." . .. , ._. 

The plaintifT did the work and debited the Board, which *1**5^*’™? 
liability on the ground that they had never directly ^ 

made any agreement with him. The plaintiff then sued the defen 
ant, who pleaded the aiatute. 


The Court had to consider the purpose and effect of the 
conversation between the parties. Did it mean that the defendant 
guaranteed a liability that primarily rested upon the B^td, 
or that he himself assumed an original and sole liability ? 
in the former case could there be a contract to answer for the 
debt '* of another person.” Since the Board had not ordered the 
work to be done and therefore was not a debtor in any sense ot 
the word, it was held that the defendant was himself the only 
debtor and that his promise was outside the statute. ^ _ 

The Court in this case sought to emphasize the distinction 
by suggesting appropriate nomenclature. If the undertajung 
was collateral and within the statute, it was to be describe^ 
as a “guarantee”, if original and outside it, as an “indemnity. 
Such terminology is doubtless of service in clarifying the issues 
to be faced. But contracting parties cannot be expected to use 
words as legal terms of art, and it remains for the Court to ‘titer- 
pret the sense of their agreement rather than to accept their 
lan^age at its face value. If its purpose is to support the prima^ 
liability of a third party, it is caught by the statute, whatever the 


■ 7 H L 17 
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words by which this intention is expressed. If there is no third 
party primarily liable, the statute does not apply.^ This distinc¬ 
tion has been tested in the context of the Infants Relief Act, 1874. 

In Yeoman Credit, Ltd. v. Latter,^ 

the plaintiffs let a car on hire-purchase terms to the first defendant 
kno%vn by all concerned to be an infant, and the second defendant 
an adult, signed a document described as a “Hire-Purchase In¬ 
demnity and Undertaking”. The infant paid the initial deposit 
but none of the instalments, and the plaintiffs sued the adult on 
the strength of the document. 

The Court of Appeal assumed that the hire-purchase agreement 
itself \vas void under the Infants Relief Act.® On this assumption 
the adult defendant argued that the document he had signed, 
despite its title, was a guarantee, that this must involve an 
undertaking to answer for the debt “of another person", that 
there was no such debt and therefore nothing to guarantee. 

The plaintiffs replied that the document was not a guarantee but 
an indemnity, and that the adult defendant was the only debtor. 

The Court gave judgment for the plaintiffs. The title of the docu¬ 
ment was certainly not conclusive; but they were impressed by 
two fac^. In. the first place, the rights and duties expressed in 
the document differed from those in the hire-purchase agreement, 
and the adult was not merely supporting the infant’s promise but 
accepting a distinct and original liability. In the second place, 
as all the parties realised that the hire-purchase agreement was 
not binding on the infant, they must have intended the adult’s 
promise to possess an independent validity. “Otherwise the whole 
transaction was a sham.”* 

These variations upon the theme “ of another person," if Guarantee 
somewhat artificial, may be allowed to rest upon the inherent fhe^atute 
ambiguity of the language. A further distinction can be regarded if part only 
only as a deliberate evasion of the statute.* Even though the de- ® larger 
fendant’s promise is undoubtedly a “ guarantee " and not an ' 

“ indemnity,” it will still be outside the statute, if it is merely 
an incident in a larger transaction. To come within the statute 
the guarantee must be the main object of the transaction of which 
it forms a part. The courts have adopted this argument in two 
types of case. 

The first is where the defendant has given a guarantee in his Promise by 
capacity as a del credere agent. A del credere agent is one who, 
for an extra commission, undertakes responsibility for the due w,thin the 
performance of their contracts by persons whom he introduces to Statute 
his principal. Thus in Couturier v. Hastie^ the plaintiffs orally 
employed the defendants as del credere agents to sell a cargo of 

I SeeG«iW<S-Co v. Conrai, [1894] a Q B.885 and compare the language of 
Vaughan Williams, L.J . in Harburg India Rtibbtr Comb Co. v. Martin, 

[1Q02] I K B 77a. at Dp 784-^- 

* [1961] 2 All E R 294- [1961J I W. L. R 828 In Western Credit, Ltd v 
[19643 2 All E. R 933. _[i9G4]i\V.L R 945. the Court of Appeal, in 
■ ' ' ' m the 
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* (1852), 8 Exch. 40 
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corn. The defendants sold it to a Mr. Callander in ignorance 
of the fact that, at the time of the sale, it had ceased to exist as 
a commercial entity. Mr. Callander, when he learned the truth, 
repudiated liability and the plaintitFs sued the defendants on their 
implied guarantee. The defendants pleaded, inter aliaf the 
Statute of Frauds, and the court rejected the plea. A higher 
reward had been paid to them, said Parke, B„* in consideration 

" of their assuming a greater share of responsibility than ordinary 
agents, namely, responsibility for the solvency and performance of 
their contracts by their vendees. This is the main object of the 
reward being given to them ; and, though it may terminate in « 
liability to p-ay the debt of another, that is not the immediate object 
for which the consideration is given.” 

This language was adopted and applied by the Court of Appeal 
in Sutton Co. v. Grey.^ The defendants had undertaken to 
introduce clients to a firm of stockbrokers. It was orally agreed 
that the defendants should receive half the commission earned 
from the resulting transactions and that they should be liable for 
half the'losses caused by the default of the clients. It was held 
that this last liability, though in essence a guarantee, was but part 
of a wider agreement and outside the statute. 

The second type of case is where the defendant enjoys legal 
rights over property which is subject to an outstanding liability due 
to a third party. If, In order to relieve the property from the 
incumbrance, he guarantees the discharge of the liability, his 
promise is excluded from the statute and is binding even though 
made orally. In Fitzgerald v. Dressier * :— 

A.sold linseed to B., who re-sold it at * higherprice to C. A.,*^ 
the seller, was entitled to a lien over the goods ; he was Itte, tn»t 
is to say, to keep them in his possession until he had received pay* 
mem from B. C. was anxious to obtain immediate possession, ana 
A. agreed to make delivery to C. before he had been paid by B., in 
return for C.’s oral promise to accept liability for this payment. 

It was argued that this promise was a guarantee within the 
meaning of the statute on the ground that, since B. remained 
liable to A., C. had in effect promised to discharge R.’s liability 
only if B. himself failed to do so. The Court rejected the argu¬ 
ment and held C. bound by his promise. 

'*At the time the promise was made, the defendant was 
stantially the ow'ner of the linseed in question, which was 
to the lien of the original vendors for the contract price. The 
of the promise was neither more nor less than this, to get rid o 
the incumbrance, or, in other words, to buy off the plaintiff’s hen. 
That being so, it seems to me that the authorities clearly estabiis 
that such a case is not within the statute.”* 

The result of such cases, however convenient, is so manifest a 
gloss upon the statute as, in more recent years, to disturb the 
judicial conscience. It has therefore been ruled that their reason¬ 
ing will apply only where the defendant was the substantial owner 

* Tho case also raised vital questions upon the effect of mistake See 
injra, p. 196 
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of the -property for the -protection of which the guarantee was Harburg 
given. If he has no more than a personal interest in its security, 
he will be within the ambit of the statute. Thus m Harburg Martin 
India Rubber Comb Co. v. Martin^ i — 

The defendant was the director of and a shareholder in the Crowdus 
Accumulator Syndicate, Ltd , which he had in fact financed The 
plaintiffs were judgment creditors of the syndicate and had sought 
by a writ of fieri facias to levy execution upon its property. The 
defendant orally promised the plaintiffs that he would indorse bills 
for the amount of the debt, if they would withdraw their writ. 

The Court of Appeal held that the promise was a guarantee, 
not an indemnity, and that it did not fall within either of the 
exceptions discussed above. The defendant was not a debenture- 
holder but a shareholder, and he had no property in the goods 
upon which the plaintiffs sought to lex^ execution. His interest, 
therefore, was personal rather than proprietary. Vaughan 
Williams, L.J., sought to rationalize and to delimit the scope of 
the exceptions. 

“ Whether you look at the * property cases ’ or at the ’ del credere 
cases,‘ it seems to me that in each of them the conclusion arrived 
at really was that the contract m question did not fall within the 
section because of the object of the contract. In each of these 
cases there was in truth a main contract—a larger contract—and 
the obligation to pay the debt of another was merely an incident 
of the larger contract. ... If the subject-maner of the contract 
was the purchase of property, the relief of property from a liability, 
the getting rid of incumbrances, the securing greater diligence in 
the performance of the duty of a factor, or the mtreduenon of 
business into a stockbroker’s office—in all those cases there was a 
larger matter which was the object of the contract. That being 
the object of the contract, the mere fact that as an incident to it— 
not as the immediate object, but indirectly—the debt of another 
to a third person will be paid, does not bring the case within the 
section. This definition or rule for ascertaining the kind of cases 
outside the section covers both * property cases ’ and * del credere 
cases.’ ” 

The courts, in applying this part of the section, may thus be 
confronted with two separate questions. Is the contract a 
guarantee or an indemnity, and, even if an undoubted guarantee, 
was it the main object of the parties' solicitude or a mere incident 
in a larger transaction ? The answers given by generations of 
judges to these questions produce a result which would have 
astonished the draftsmen of the statute. It also suggests serious 
doubts as to the \visdom of retaining the old language and its 
unwieldy accumulation of case law. If it must be assumed that 
contracts of guarantee require special treatment, it would surely 
have been better to adopt the minoritj' view of 1937 and declare 
such contracts void unless their terms were embodied in a written 
document. The slate would at least have been iviped clean and 
the judges enabled to approach their problems afresh unhampered 
by the subtletiw and evasions of the past.* 

2 . Any .contract for the sale or other disposition of Law of 
land or any interest in land.—These words, now to be found Property 
in s. 40 (x) of the Law of Property Act. 1925, replace the old 

I [1902] 1 K B 778 See also Davys v. Buswelt. fiOisl 2 K. B 47. 

* See a critical note by Professor C. Grunfeld in 17 Mod L. Rev., pp. 451-4. 
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wording of s. 4 of the Statute of Frauds, “ any contract or sale 
of lands, tenements or hereditaments or any interest in or con* 
cerning them.” The differences are purely linguistic: no sub¬ 
stantial alteration in the law seems to have been intended or 
effected, and the old decisions still apply. 

The words ‘* any interest in land ” are comprehensive and 
cover leases as well as sales. They have thus been held to com¬ 
prise agreements to take or let furnished lodgings or to shoot over 
land or to take water from a well.* The main difficulty, however, 
has been concerned with the classification of the produce of the 
soil. Are such products to be regarded as interests in land or as 
interests in goods ? The latter were originally governed, not 
by s. 4, but by s. 17 of the Statute of Frauds, and afterwards by 
s. 4 of the Sale of Goods Act, 1893. If the products of the soil 
are interests in land, s. 40 (i) of the Law of Property Act, X 925 » 
contemplates a written memorandum as the sole method of 
satisfying the procedural requirements, w’hile, if they are goods, 
the Sale of Goods Act admitted other possibilities.* Now that 8. 4 
of the Sale of Goods Act has been repealed, they either fall within 
s. 40 (1) of the Law of Property Act, 1925, or they are exempt 
from any special statutory form. 

The problem has in the past provoked the courts to a display 
of learning which may be described, according to taste, as nice or 
pedantic and most of which, fortunately, may now he discarded 
The primary distinction at common Jaw was between /rfftut 
industriales and fructus naturales. Fructus indusiriales have been 
defined as ” corn and other growths of the earth produced not 
spontaneously, but by labour and industry fructus naturalet 
as the spontaneous product of the soil, such as grass and even 
planted trees, where “ the labour employed in their planting bea^^ 
so small a proportion to their naturd growth.”* The antithesis, 
it must be confessed, is somewhat unreal; the cultivation of fruit 
trees requires as much skill and industry as the cultivation 0 
wheat and barley. But the idea underlying the distinction would 
seem to be the contrast between seeds that require to be plante 
afresh each year and the perennial produce of the soil, even u, ^ 
in the case of fruit trees, the parent stock has been ongmauy 
planted by the hand of man. , 

Fructus industriales have always been regarded as goods. 
The classification of fructus naturales has caused more difficulty* 
At common law it appeared to depend upon the moment con¬ 
templated in the contract of sale for their severance from the 
soil. If they were to remain unsevered for so long a time tha 
the buyer would derive a substantial benefit from their continued 
attachment to the soil, the sale was of an interest in land; tf 
such benefit was contemplated, it was a sale of goods.^ 


* Inman v. Stamp (1815). i Stark , la; Webber v. Lee (18S2), 9 0- ^ P'oVo’ 
Tyler v. Bennett (1836), 5 Ad & El 377. See also Lavery v Ptirsell >• 
39 Ch D 508, where it was held that the sale of a house which provided yi 
the house was to be demolished and the materials removed was the sale of a 
interest in land 


• See the laoKnage of 9 4 of the Sale of Goods Act. 1893 

• Per Lord Colendge, C J., m Alarthall v. Green (1875). S C. 
PP 39 and 40. 

• Manhall v. Green (1875), 1 C. P- D. 35. 


D. 35. ** 
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“ Emblements ” in turn have been defined as “ such vegetable 
products as are the annual result of agricultural labour,”^ and 
are to be identified with fructus industriales These, as has 
already been stated, have always been regarded as goods, and the 
rest of the statutory definition may thus be taken to include 
fructus naturales. But as a purchaser, save in the most unlikely 
case, buys the produce of the soil with a view to its ultimate 
severance, and as severance, at whatever date it is effected, must 
be effected "under the contract of sale,” the apparent result of the 
statutory definition is to make every sale oifructus naturales a sale 
of goods. It has been suggested, however, that the definition is 
confined to the purposes of the Sale of Goods Act and that out¬ 
side the ambit of this Act the older learning may still prevail. On 
this assumption an agreement to sell fructus naturales may be 
{<2) a contract for the sale of goods within the Sale of Goods Act 
and (6) a contract for the sale of an interest in land within the Law 
of Property Act. If it is thus living a double life, the require¬ 
ments of 8. 40 of the latter Act must still be met.* Support for 
this view may be found in dicta of the Court of Appeal in Saunders 
V. Pilcher.^ In this case a fruit grower had bought a cherry 
orchard "inclusive of this year’s fruit crop.” The decision itself 
turned upon the meaning and application of the Income Tax 
Act, 1918; but counsel for the taxpayer had pressed the Court 
with the definition of “goods” in the Sale of Goods Act. The 
Court declined to consider it. "The short answer”, said Singleton, 
L.J., "is that the Act has no application to a sale of land.”* The 
statement was admittedly obiter, and the point seems still open to 
argument. 


But the word "goods ” was defined afresh by s. 62 of the Sale 
of Goods Act, 1893. 

“ Goods . . . include emblements and things attached to or 
forming part of the land, which arc agreed to be severed before sale 
or under the contract of sale.** 


B The Statutory Requirements 

". . . The agreement upon which such action shall be 
brought, or some memorandum or note thereof, shall be in writing 
and signed by the party to be charged therewith or some other 
person thereunto by him lawfully authorized." 

Such was the language applied by s. 4 of the Statute of Frauds 
to all the contracts within its scope and which still applies to the 
“ special promise to answer for die debt, default or miscarriage 
of another person.” It is substantially repeated by s. 40 (i) of 
the Law of Property Act, 1925, and may be assumed to govern 
both contracts of guarantee and contracts affecting interests in 
land. The efforts of the courts to interpret these words have pro¬ 
voked a wilderness of cases through which it is possible only to 

* See Chalmers Sale of Goods Act, 1893, 14th Edo., pp. tSi-z, 

* bee Fulton and Shannon on Cunlraids, Eda. by K. W. Wedderbum, 
pp. 2 o8-?io and Meeairv and Wade The Law of Real Property. 3rd Edn., 
at P- 543 The definition of ‘‘land” in s 205 (ix) of the Law of Property Act! 
1925, IS undoubtedly wide. 

» (IQ49J 2 All t K. 1097. 

* Ib\d, at p. 1103 
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indicate the hazardous and inconsequent paths trodden by the 
unwilling feet of litigants.^ 

(I) The contents of the •* Note or Memorandum.”— 
The agreement itself need not be in writing. A " note or memo¬ 
randum ’’ of it is suIBcient, provided that it contains all the 
material terms of the contract. Such facts as the names or 
adequate identification of the parties,* the description of the 
subject-matter,* the nature of the consideration,< comprise what 
may be called the minimum requirements. Bui the circumstances 
of each case need to be examined to discover if any individual 
term has been deemed material by the parties; and, if so, it must 
be included in the memorandum. Thus in Ilatckins v. Pnee, 


the plainti^ orally agreed in January, 1946, to buy from the 
defendant a freehold bungalow and land. He paid a 
£100, and the defendant, as vendor, signed a deposit receipt wnicn 
contained the names of the parties and a description of the pro¬ 
perty. The plaintifT now asked for specific performance of the 
contract; and evidence was given and accepted by the Court tha 
the oral agreement had included a provision for vacant possession 
by March 31, 1946, though the deposit receipt made no reference 
to It. 


The plaintiff argued that this particular term was exclusively for 
his benefit, that he could waive it and that the receipt would then 
be a sufficient memorandum. But Evershed, J., as he then was, 
gave judgment for the defendant. He held that the arrangement 
as to vacant possession was a material part of the contract and that 
it had been designed for the convenience of both parties. It 
could thus not be waived by the plaintiff, and the memorandum 
was insufficient.* 

Provided, however, that the document relied on by the 
plaintiff does contain all the material terms, it need not have 
been deliberately prepared as a memorandum. The Courts 
have accepted as sufficient a telegram, a recital in a will, a letter 
written to a third party,’ a written offer,* and even a letter 
by the defendant with the object of repudiating his liabilities. 
All that is required is that the “memorandum” should have 
into existence before the commencement of the action broug 
to enforce the contract. Thus in Parry Smith & Co. v. Messers, 
an action was started against the defendants in the name 


» Many problems were oecessanjy worked out on the parts of the Sta^* 
now repealed; but these Cases will still apply, pan passu, to the surviviuB 
fragments nf.Wyr 

• Compare Potter v. Duffield (1874), L. R. x8 Eq. 4, and Rosstler v. tsu 
(18785, 3 App Cas ir24,/>er Lord Caims, at pp 1140-1 

• Compare Cadiich v. Skidmore (1857), 2 De G. * J. 52. *ad 
Bourne, [1897] 2 Ch 281. 

• As a special statutory exception, the consideration need not ^ 

in a document ofiered in support of an agreement " to answer for the QC • 
default or miscarriage of another person *’ Mercantile Law Amendment A • 
1856. s 3. 

• [1947] Ch, 645; [1947] I AD E,R. 689. , ... 

• /! forhoTi, if the term omitted 19 for the defendant's benefit, the P*^ 

cannot concede it and then seek to treat the memorandum as sufficient: 
Burgess v Cos. [X95*l Ch 383; [1930] 2 All E. R. 1212. _ 

’See'*--’ • r-,.., ..o.-. J ^ T, Hoyle, Hoylev Hoy^t. 

(1893! I ' * ■■ ■ • ' ■ C. P. I. 

• Par- ■. . .] X W. L. R 286 

• Bus - 1 . ■ ■ , 

•• £1928] I K. B. 307. See also Grtndell v. Bass, [1920] 2 Ch 487- 
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of certain plaintiffs, and a Statement of Defence was filed which 
set out the terms of the agreement in question. Leave was then 
given to amend the Writ and Statement of Claim by striking out 
Ae original plaintiffs and substituting the plaintiff company. It 
was held that this new step was in effect the commencement of a 
new action, and that the original Statement of Defence, signed by 
counsel as the defendant’s agent, could therefore be regarded as 
a sufficient memorandum to satisfy the statute. 

( 11 ) The signature.—Only the person whom it is sought to 
hold liable on the agreement, or his agent, need sign the memo¬ 
randum. A plaintiff who has not signed can sue a defendant 
who has.* 

The word “ signature ” has been very loosely interpreted. “Signature" 
In the first place, it need not be a subscription; that is to say, it 
need not be at the foot of the memorandum, but may appear in ^ 
any part of it, from the beginning to the end. In the second 
place, it need not, in the popular sense of the word, be a 
“ signature ” at all. A printed slip may suffice, if it contains the 
name of the defendant. This relaxation of the statutory language 
was well established a hundred years ago and offers a striking 
instance of the way in which legislation may be overlaid by 
judicial precedent. 

“ If the matter were ret irttegra ”, said Blackburn, J., in 1862,* 

” I should doubt whether a name printed or written at the head of a 
bill of parcels was such a si^ature as the statute contemplated; 
but it is now too late to discuss that question. If the name of the 
party to be charged is printed or written on a document intended 
to be a memorandum of the contract, either by himself or his 
authorized agent, it is his signature, whether it is at the beginning 
or middle or foot of the document.” 

A more modern example of generous interpretation is offered by 
the case of Leeman v. Stocks.^ 

The defendant instructed an auctioneer to offer his house for sale. 

Before the sale the auctioneer partially filled in a printed form of 
agreement of sale by inserting the defendant’s name as vendor and 
the date fixed for completion. The plaintiff was the highest bidder, 
and after the sale the auctioneer inserted in the form the plaintiff's 
name as purchaser, the price and a description of the premises. 

The plaintiff signed the form. The defendant then refused to carry 
out the contract, and the plaintiff sued for specific performance. 

The defendant pleaded failure to satisfy s. 40 (i) of the Law of 
Property Act, 1925, and in particular that he had never signed any 
document. 

It was held that there was a sufficient memorandum to satisfy 
the statute and that the defendant was liable. It was true that 
he had not “ signed ” it in the ordinary sense of the word. But 
his agent, acting with his authority, had inserted his name as 
vendor into the printed form, and this form was clearly designed 
to constitute the final written record of the contract made between 
the parties. 

In whatever position the “ signature ” is found, however, it 


' Lavihoarp v. Brva»il (18361. a Bmg (N. C.) 735- 

• Durrell V. Evans (1862), i H & C. 174. at p. X91. 

* [195*1 * Ch. 941 : [195*1 1 AU E R. 1043 
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must be intended to authenticate the whole of the document 
If it refers only to certain parties or is a mere incidental or isolated 
phenomenon, it cannot be relied on by the plaintiff. So in 
Caton V. Caton ^'.— 

Mr. Caton proposed to marry Mrs. Henley. He wrote out * 
document, beginning: *' In the event of a marriage between the 
under-mentioned parties, the following conditions as a basis for i 
marriage settlement are mutually agreed on." Then followed 
several sentences, each in this fashion : " Caton to do so and so. 
Henley to have so and so." Neither party signed the paper, either 
personally or through agents, nor was a settlement ever executed. 
It was held that the mere fact that the names appeared in 
various parts of the document did not make them signature 
within the meaning of the statute, for in no single instance did 
it appear that they were intended to cover the whole of the 
document. 

(iii) The joinder of several documents.—The framen 
of the Statute of Frauds clearly contemplated the inclusion of ^1 
the contractual terms in a single document. But here again 
the judges, in their anxiety to protect honest intentions from the 
undue pressure of technicality, have departed widely from me 
original severity of the statute. The reports reveal a progressive 
laxity of interpretation. 

It was already settled by the beginning of the nineteenth 
century that the plaintiff might rely on two or more documents 
to prove his case. But at this period it was still necessary that 
the one document should specifically, and on its face, refer to 
the other. To introduce oral evidence so as to form a connecting 
link between them would be to permit the very process which 
the statute sought to exclude. Thus in Boydtll v. Drummond 
the defendant had agreed to take a number of Shakespearian 
engravings, to be published over a course of years. The terms 
of the agreement were contained in a prospectus which was 
exhibited in the plaintiff’s shop and which the defendant had 
seen. The defendant, however, had signed only a book, entitled 
“ Shakespeare Subscribers, their Signatures,” which did not 
refer to the prospectus and which contained no terms at all. 
The Court refused to allow the plaintiff to prove by oral evidence 
that the book was intended to be read with the prospectus an 
so to satisfy the statute. 

u Blanc, J., • “there had been anything in thaj 

book which had referred to the particular prospectus, that woul 
have been sufficient. If the title to the book had been the same 
with that of the prospectus, it might perhaps have done. •* 
the signature now stands, without reference of any sort to the 
prospectus, there was nothing to prevent the plaintiff from sub- 
stitutmg any prospectus and saying that it was the prospectus 
»hibited in his shop at the time, to which the signature related. 
The case therefore faUs directly within this branch of the Statute 
of Frauds. 

By insisting upon an internal and express reference in one 
document to the other, the courts, while abandoning the lettet> 
might claim to be promoting the spirit of the statute. But in 

» (1867). L. R.2 H.L 1*7, " 

* (1809), XI East, 142. 

* II East. X42. at p. 158. 
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the latter half of the nineteenth century they took a more un¬ 
compromising step. They still excluded oral evidence designed 
to introduce a second document to which no reference at all was 
made in the first. But if, without any express reference, the 
language or form of the document signed by the defendant 
indicated another document as relevant to the contract, oral 
evidence w’as allowed to identify that other. Thus in Pearce v. 
Gardner * an envelope and a letter, shown by oral evidence to 
have been enclosed in it, were allowed to form a joint memorandum 
within the meaning of the statute. So, too, in Long v Millar^ 
the plaintiff was allowed to couple a written agreement to buy land, 
which he had signed, wth a receipt for the deposit, which the 
defendant had signed. The present state of the law is illustrated 
by the case of Timmins v. Moreland Street Property, Ltd} 

At a meeting between the parties the defendants agreed to buy 
the plaintiff’s freehold property for £39,000. At this meeting the 
defendants gave to the plaintiff a cheque for £3i900 as deposit on 
the price. The cheque was made out to X and Co., the plaintiff’s 
solicitors. The plaintiff then gave to the defendants a receipt, 
which he signed, in which he described the sum of £3,900 as 
“ deposit for the purchase of [named premises] which I agree to 
sell at £39,000.” Later the defendants stopped the cheque and 
repudiated the contract. The plaintiff sued for breach of contract. 
The defendants pleaded s. 40 of the Law of Property Act, i925' 
The plaintiff sought to read together the cheque which the defendants 
had aigned and the receipt which he himself had signed so as to 
form a complete memorandum. 

The Court of Appeal, with some reluctance, gave judgment for 
the defendants. The law was thus stated by Jenkins, L.J.* 

" It is still indispensably necessary, in order to justify reading 
of documenta together for this purpose, that there should be a 
document signed by the party to be chafed, which, while not 
containing in itself all the necessary ingredients of the required 
memorandum, does contain some reference, express or impued, to 
some other document or transaction. Where any such reference 
can be spelt out of a document so signed, then parol evidence may 
be given to identify the other document referred to, or, as the case 
may be, to explain the other transaction, and to identify any docu¬ 
ment relating to it. If by this process a document is brought to 
light which contains in writing all the terms of the bargain so far m 
not contained in the document signed by the party to be charged, 
then the two documents can be read together so as to^^constitute a 
sufficient memorandum for the purposes of section 40. 


A plaintiff, therefore, who wishes to use this means of escape 
from Ae strict letter of the statute, must prove: 

(1) the existence of a document signed by the defendant; 

(2) a sufficient reference, express or implied, in that document 

to a second document; 

(3) a sufficiently complete memorandum formed by the two 

when read togeffier. 

In the present case there was a cheque signed by the defendants, 
and, if this could be read with the receipt, the two dowmente 
might have furnished the required memorandum. But the 


* [1897] I Q B 688 . , .. 

(1879), 4C.P.D.450. See also S<<5 A«v. WJneStr. [i9«ol 101.411. 

* [*958] Ch. 110; [1957] 3 All E R. *65- 

* [1958] Ch. at p lao: [1957] 3 AU E. R. at p. X76 
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cheque was made payable, not to the plaintiff, but to a linn of 
solicitors, and there was nothing on it which served to connect it 
with the property in question. The plaintiff accordingly failed 
to satisfy the second of the three conditions stated above, and 
could not overcome the statutory defence. 

C. The Effect of Non-Compliance with the Statutory 
Requirements. 

It is declared in s. 4 of the Statute of Frauds, and substantidly 
repeated in s 40 (i) of the Law of Property Act, that “ no action 
shall be brought ” upon the agreements involved unless the 
necessary memorandum is forthcoming. The value to be placed 
upon these words has varied at different periods and has been 
diversely assessed at common law and in equity. 

At first (i) At Common Law.—It was at first considered by 

to^^e common law judges that the effect of non-compliance with the 

Statute of Frauds was to avoid the contract. Thus Blackstone 
said that, in the five cases covered by s. 4, “ a mere veThzlassumpn 
is void ” and this doctrine was applied with logical seventy in 
X837 in the case of Carrington v- Roots.^ The plaintiff had mac 
an oral agreement to buy a growing crop of grass, with 
to enter the land and to cut and remove it. He according y 
brought a horse and cart on to the field. The seller 
the horse and cart and the plaintiff sued him in trespass. 1 
Court held that the agreement was caught by the statute, and tn 
the plaintiff could not sue, even in trespass, on any matter arising 
out of it, as this would be to “ charge ” the defendant upon t • 
In the words of Lord Abincer, 

“ The meaning of the statute is, not that the contract shall sund 
for all purposes except that of being enforced by action, D 
means that the contract shall be altogether void.*’ * 

Contract Even at this date, however, doubts were expressed at so 

interpretation,^ and in 1852, the year after the passage 01^ 
unenforcL Evidence Act, it was abandoned in favour of a more liberal view, 
able by In Leroux v. Brown*:— 

action. ^ nt» 

An oral agreement was made in France whereby the 
resident in England, agreed to employ the plaintiff, a British 
resident in France, for a period exceeding one year. The pia 
sued in England for a breach of the contract. 

The action, as it concerned a foreign contract, was subject to 
the rules of Private International Law. By the operation 
these rules upon this particular case, questions affecting 
validity of the contract were governed by French law, question 
of procedure by English Law. By French law the oontrac t 
though oral, was valid. If, therefore, the effect of the 
of Frauds was to invalidate the oral contracts enumerated 
the plaintiff would succeed; French law would govern and t ^ 


I Comm ill 137-8 

* (iRS 7 ). a M. & W. 348 

* S^e Dosanquet, J.. in Laythoarp v. Bryant (1836). 2 Bing. (N. C) 73 i' 
*53- 

* (1852), 12 C. D Sot. 
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statute would be irrelevant. But if the statute affected procedure 
only, It would govern the case and the plaintiff would fail. The 
Court preferred the latter view and gave judgment for the 
defendant. 


" I am of opinion,” said Janvis, C.J., ' " that the fourth section 
applies, not to the solemnities of the contract, but to the procedure, 
and thwcfore that the contract in question cannot be sued upon 
here. The contract may be capable of being enforced in the 
coun^ where it was made, but not in England. . . . The statute, 
m this patt^ of it, does not say that, unless those requirements are 
the contract shall be void, but merely that no action 
shall be brought upon it . . . This may be a very good agree- 
tnent, though, for want of a compliance with the requisites of the 
statute, not enforceable in an English court of justice.” 

The principle of Leroux v. Brown was affirmed by the House of 
Lords in Maddison v. Alderson m 1883.* 

'* It is now^ finally settled,” said Lord Blackburn, ” that the 
true construction of the Statute of Frauds, both the 4th and the 
17th sections, is not to render the contracts within them void, still 
less illegal, but is to render the kind of evidence required indii- 
pensable when it is sought to enforce the contract.” 

Failure to satisfy the requirements of the Statute of Frauds or of 
4 j.(^) 'he Law of Property Act does not, therefore, affect the 
vdidity but only the enforceability of the contract. It should be 
obse^ed, however, that a plaintiff will be caught by the statutory 
provisions whenever he is forced to rely upon the contract for 
success in a common law action, even if he does not directly 
claim damages for its breach. Thus in Delaney v. Smith {T. P.), 
Lm,,* 

plaintiff in Apnl, 1944, made an oral agreernent with the 
defendants’ agent to become tenant of the defendants’ house as soon 
as It had been repaired. After the agreement, and before the 
repairs were completed, the defendants notified the plaintiff that 
they had decided to sell the house to a third party. The plaintiff 
then ” rnade a clandestine entry ” into the house and a week later 
was forcibly ejected by the defendants. He sued them in trespass 

The Court of Appeal held that his action must fail. As the 
defendants were the owners of the house, the plaintiff had no 
locus standi against them unless he could prove a tenancy agree¬ 
ment. But this he could not do in the absence of a written 
memorandum He was in effect “ bringing an action on a 
wntract for the disposition of an interest in land,” and he must, 
in the words of Wynn-Parry, J., 

” satisfy s. 40 of the [Law of Property] Act or prove such pan per¬ 
formance as will take the case out of the section. If this were not 
so, then it would follow that a person in the plaintiff’s position, who 
has nothing more than an oral agreement to grant a tenancy, upon 
which therefore he cannot bring an action either for specific per¬ 
formance or damages, may, if he is able to effect a clandestine entry, 
on eviction successfully bring trespass ... So to hold would be in 
my view to defeat the section.” 


* 12 C. B. 801, at p. 824 

*(1883). 8 App. Cas 4t>7. at p 488. 

* 1*946] K 8. 393, [1946] 2 All E R. 23. Tlie case, it wiU be seen, is 
similar In result to Carnngion v Reds, sstpra, p. 182, though non-compliance 
with the statute no longer makes a contract void. 
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of fraud without examining too closely the implications of their 
action; but even so they were conscious of some embarrassment 
in reconciling the grant of decrees with the language of the 
statute. In 1715 Cowper referred to the earlier case of 
Halfpenny v. Ballet and '* said he remembered very well that the 
^use was heard before the Master of the Rolls, and the plaintiff 
had a decree; but he said, this was on the point of fraud, which 
was proved in the cause, and Halfpenny walked backwards and 
forwards in the Court and bid the Master of the Rolls observe 
the statute, which he humorously said, / do, I do.'*^ The task 
of reconciliation was somewhat eased when non-compliance with 
the statute was understood to render agreements unenforceable 
^d not void. In the words of Cotton, L.J., in Britain v. 

Rostiter^ 

*' To hold that this enactment makes void verbal contracts falling 
within its provisions would be inconsistent with the doctrine of the 
Courts of Equity with regard to part performance in suits concern¬ 
ing land. If such contracts had been rendered void by the legis¬ 
lature, Courts of Equity would not have enforced them 5 but their 
doctrine was that the statute did not render the contracts void, 
but required written evidence to be given of them ; and Courts of 
Equity were accustomed to dispense with that evidence in certain 
tnstances.’’ 

The >dew that Equity simply fulfils the underlying purpose 1 °^ 
of the statute by replacing one type of evidence by another ti,/d 4 trine 
equally cogent is perhaps as convenient an explanation as it is 
possible to find ; but it has not been accepted without question. 

Sir Frederick Pollock preferred to rest the equitable intervention 
on the basis of estoppel and to assume that a defendant, who 
plainly intimated by his conduct the existence of a contract, 
could not be allowed to shelter behind the statute.* Lord 
Selborne sought to evade the difficulties by denying that Equity, 
when it applied its doctrine of part performance, was enforcing 
• the contract at all; it was regularizing the situation created by 
acts of the parties outside the contract. 

“ In a suit founded on such part performance, the defendant is 
really ‘ charged ’ upon the equities resulting from the acts done 
m execution of the contract, and not (within the meaning of the 
statute) upon the contract itself. If such equities were excluded, 
mjustice of a kind which the Statute cannot be thought to have 
had in contemplation would follow.”* 

Lord Blackburn, on the other hand, abandoned the hope of 
reconciling the doctrine with the statute and accepted it as a 
convenient fait accompli? In these circumstances any further 
attempt at logical justification would be academic, and it is more 
fruitful to consider the doctrine in practical operation. 

(b) The scope of the doctrine.—The opinion was expressed 
in B ritain v. Rosnter* that the doctrine was applicable only to 

* Halfpenny v. Batlet is reported in {1699). a Vernon. 373. and Lord Cow- 
pers remarks are to be found in Bawdts v, Amiurtt (1715). Cb. 40a. 

! (^79), II Q. B. D. 123, at p. 130. 

Pollock on Contract. 13th Edn , at p. 5*1. 

In Maddison v. Aldtrson (1883), 8 App. Cas 467. at p 475. 

* Ibid, St p 489 The various views are set out and discussed by Romer. 

J.. m Ratvhnson v. Ames, [1925] Ch. 96. atpp. 109-13. 

(1879). II Q. B. D. 123 
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From the premise that the effect of non-compliance with the 
statutory requirements is procedural and not substantive three 
inferences have been drawn. 

In the first place, it is possible to justify the conclusion, 
already observed,^ that the memorandum required need not be 
contemporaneous with the formation of the agreement—a con¬ 
clusion difficult to sustain if the agreement were void ab initio. 

It follows, in the second place, that the defendant may treat 
the statutory requirements as designed to confer a privilege upon 
him, which he may waive if he so pleases. The Rules of Court, 
indeed, have gone further, and have declared that, if he wishes to 
avail himself of the privilege, he must expressly plead it.® 

In the third place, a contract, which fails to satisfy the statutory 
requirements, while it may not be sued upon at common law, may 
yet be used in certain circumstances as a defence. If money has 
been paid or if property has passed in pursuance of such a contract, 
the transferor will not be allowed to sue for its recovery. As the 
contract, though unenforceable, is nevertheless valid, the trans¬ 
feree has obtained a good title. Thus in Thomas v. the 

parties made an oral contract for the sale of land, under which 
the purchaser paid a deposit to the vendor. The purchaser 
then decided not to go on with the transaction and brought an 
action to recover the deposit. The action failed. The sellw* 
while he could not have sued on the contract, could use it to 
justify the retention of the deposit. 

(ii) In Equity.—^When the majority of conunon lawjudgw 
so patently disapproved of the Statute of Frauds and stigiMtize 
it as a potential instrument of fraud, it is not surprising that Equity 
should take the same view. Within ten years of its enactmen 
successive Chancellors were prepared to interfere where 1 
worked manifest injustice. They could not, indeed, gran 
damages and defy the common law, but they could and did 
their peculiar remedy of specific performance. As early as 10 5 
such a decree was made to enforce the observance of an unsignc 
agreement for the sale of land.* This equitable 
was developed in the course of the next two centuries, and na 
come to be known as the doctrine of Part Performance. Throug 
its operation a modem litigant, though he is unable to clai 
damages for breach of a contract which is caught by ^ 

Law of Property Act and which fails to satisfy its provisions, may 
yet obtain from the Chancery Division a decree of specific per 
formance. It is necessary to consider in turn the underlying 
basis of the equitable doctrine, the type of contract to which i 
applies and the conditions required for its operation. 

(a) Underlying basis of equitable doctrine.—Equity 
judges have had considerable difficulty in justifying 
vention, not, indeed, in common sense, but as a matter of i^g^ 
principle. They were content at first to interfere in obvious cases 


» R. S. cl Order x8, r. 8. 

• (1876b I Q. B. D.7i4.at p. 723. The limits wittua which 

may b« ased m « defesce are discussed by Professor WQliams m hir ^ 
in 30 L Q. R. at p. 532. 

* w. Siapslv fiMj), i Vero 363. 
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of fraud without examining too closely the implications of their 
action; but even so they were conscious of some embarrassment 
in reconciling the grant of decrees with the language of the 
statute. In 1715 Lord Cowper referred to the earlier case of 
Halfpenny v. Ballet and said he remembered very well that the 
cause was heard before the Master of the Rolls, and the plaintiff 
had a decree ; but he said, this was on the point of fraud, which 
was proved in the cause, and Halfpenny walked backwards and 
forwards in the Court and bid the Master of the Rolls observe 
the statute, which he humorously said, / do, I do.”^ The task 
of reconciliation was somewhat eased when non-compliance with 
the statute was understood to render agreements unenforceable 
and not void. In the words of Cotton, L.J., in Britain v. 

Rosnier,^ 

“ To hold that this enactment makes void verbal contracts falling 
within its provisions would be inconsistent with the doctrine of the 
Courts of Equity with regard to part performance in suits concern¬ 
ing land. If such contracts had been tendered void by the legis¬ 
lature, Courts of Equity would not have enforced them ; but their 
doctrine was that the statute did not render the contracts void, 
but required written evidence to be given of them ; and Courts of 
Equity were accustomed to dispense with that evidence in certain 
instances," 

The view that Equity simply fulfils the underlying purpose J®*'. 
of the statute by replacing one type of evidence by another tbe^oetriae. 
equally cogent is perhaps as convenient an explanation as it is 
possible to find ; but it has not been accepted without question. 

Sir Frederick Pollock preferred to rest the equitable intervention 
on the basis of estoppel and to assume that a defendant, who 
plainly intimated by his conduct the existence of a contract, 
could not be allowed to shelter behind the statute.’ Lord 
Selbo^E sought to evade the difficulties by denying that Equity, 
when it applied its doctrine of part performance, was enforcing 
the contract at all; it was regularizing the situation created by 
acts of the parties outside the contract. 

" In a suit founded on such part performance, the defendant is 
really ‘ charged ’ upon the equities resulting from the acts done 
m execution of the contract, and not (within the meaning of the 
statute) upon the contract itself. If such equities were excluded, 
injustice of a kind which the Statute cannot be thought to have 
had in contemplation would follow."* 

Lord Blackburn, on the other hand, abandoned the hope of 
reconciling the doctrine with the statute and accepted it as a 
convenient fait accompli.* In these circumstances any further 
attempt at logical justification would be academic, and it is more 
fruitful to consider the doctrine in practical operation. 


(b) The Bcope of the doctrine.—^Thcopinion was expressed 
in Bri tain v. Rostiter* that the doctrine was applicable only to 

I Ha!/ptnny v. BolW « reported In (»699). * Vernon. 373. and Lord Cow. 
per « remarks we to be found in Bmwdtt v. Amkvrtt (i 7 » 5 )- Ch. 4 «. 
* (1879), XX Q. B. D. xa3, »t p. 130. 

, Pollock on Contraci, X3tli ^n , at p. 511. 

In MAdditon v. Aldt*son (1883), 8 App Caa. 467. at p. 473. 

_ Ibtd., at p 489 The ▼arion< view* are aet out and di*cu*«ed by Romer, 
J,. in Paahnson v. Ames, Ch. at pp ie> 9 -* 3 - 

(>879). II Q n. D. 113 
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cases concerning land, and the statement was repeated by Lord 
Selborne in Maddison v. Alderson.^ This restrictive view has 
not always passed without question. In the words of Kay, J., 

" The doctrine of part performance of a parol agreement . .. 
though principally applied in the case of contracts for the sale or 
purchase of land or for the acquisition of an interest in land, 
has not been confined to these cases. Probably it would be more 
accurate to say it applies to all cases in which a Court of Equity 
would entertain a suit for specific performance, if the alleged 
contract had been in writing,*’* 

It is no longer necessary to discuss this difference of opinion. 
As a contract of guarantee is not one “ in which a Court of Equity 
would entertain a suit for specific performance,” the doctrine of 
part performance is now applicable only to contracts affecting 
interests in land within the meaning of s. 40 (1) of the Law of 
Property Act, 1925. 


(c) The nature of the acts required by the doctrine.— 
The acts relied upon to constitute part performance must be 
referable to some such contract as that alleged by the plaintiff. If* 
hingstoood Estate Co., Ltd. v. Anderson, Upjohn, L.J., cited ^'ith 
approval a passage from Fry, LJ., in his work on Specife Per¬ 
formance.^ 

“The true principle of the operation of acts of part perfonnanM 
seems only to require that the acts in question be such as must be 
to some contract, and may be referred to the alleged one! 
that they prove the existence of some contract and are consistent with 
the contract alleged.” 


The meaning of these words becomes clearer when the position 
of the plaintiff is recalled. He is seeking specific performance of a 
contract which should have been, but is not, supported by a written 
and signed memorandum. He must therefore satisfy the court that 
the conduct of the parties is inexplicable save on the assumption 
that some such contract as that which he alleges has in fact been 
made. Merely to do something which in fact is in performance of 
the contract is not necessarily sufficient. 

Suppose, for instance, that the plaintiff alleges an oral agreement 
by which the defendant has agreed to sell Blackacre to him for 
£5000. Supprose further that he has paid the purchase price m 
full and has entered into possession of the land. 

breach of contract, he must first prove 
by sufficient evidence that the oral contract was made. Having 
done this, he is entitled to judgment unless the defendant pleads 
s. 40 (i) of the Law of Property Act. If, however, this plea is 
raised, he will overcome the difficulty if he can show that he has 
done acts which can be explained only on the assumption that 
some contract has been made and which are consistent with the 
pamcular contract alleged and proved to exist. Do the acts 
performed by the plaintiff in the hypothetical case satisfy this 


« ® »t p 480. 

v. Coo/ie (1887). 35 Ch. D. 63i. at p. 697. , 

... , 7 *'^ passage is at p 278. s 582 (Fry on Specific Performance. 6th. Edn)^ 
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test? The first point to notice is that payment, even of the full 
piu-chase price, is not sufficient. The mere payment of money 
may be ^plained on a number of grounds, and there is certainly 
nothing in it to connect it inevitably vnth a contract for the sale of 
land by the payee to the payer. On the other hand, the entry 
into possession is normally decisive, for the acknowledged posses¬ 
sion by a stranger of another’s land is not reasonably explicable 
except on the hypothesis of some such contract as that given in 
evidence by the plaintiff.^ 

In Kingstoood Estate Co. Ltd. v. Anderson,^ 

the plaintiffs were the landlords of a house within the Rent 
Restriction Acts. The tenant was a widow with whom lived her 
in^^lid son. To get possession of the house the plaintiffs had to 
satisfy a court that there was suitable alternative accommodation 
for her. A fiat was found, and it was orally agreed that, if she would 
leave the house and become the tenant of the flat, that tenancy should 
continue so long as she and her son lived. Accordingly she moved 
with her son to the flat. Soon afterwards the plaintiffs gave her 
four weeks’ notice to quit and then sued for possession. 

The plaintiffs argued, inter alia, that there was no sufficient act 
of part performance since the entry into possession, though it 
tmght rrfer to some contract, was equivocal: it was consistent 
either Viath a life tenancy or with a weekly tenancy. The Court of 
Appeal rejected the argument. Upjohn, L.J., described the case 
as "a complete text-book case of part performance.” 

In^ most cases, as in Kingmood Estate Co. Ltd. v. Anderson, Entry into 
entry into possession forms the basis of a claim under the doc^ine ffJS^but” 
of part performance. But this fact is not essential. In Patrlinson not 
V. Ames^ the defendant agreed orally to lease a flat from the plain- essential, 
tiff for ttventy-one years. The plaintiff agreed to make alterations 
whose execution the defendant supervised, and the defendant later 
suggested further changes which the plaintiff completed. The 
defendant then changed her mind and refused to take the flat. A 
decree of spedfic performance was pronounced against her. The 
plaintiff would never have carried out the alterations in question 
unless some such contract as that alleged had in fact been made. 

The operation of the doctrine may further be illustrated by a 
comparison of two cases. In Maddison v. Alderson,* cases. 

Elizabeth ^faddison had been the housekeeper of Thomas Alder- 
son for ten years without being paid the wages due to her. ^ She then 
told him tliat she •• > • • t .. , . _ 

evidence, he prbr 
de\4se to her in h 
remain with him 

designed to fulfil his promise, but it was unattested and v-oid. 

She sought specific performance of the alleged oral agreement, but 
failed. As was said per curiam when the case was before the Court 
of Appeal, "it cannot with any show of reason be contended that 
such continuance in his service was referable only to an agreement 


*Comp*re L4tUr v. Fettreft (trot). Colies. loS, and 
0 “i 8 ), X Swan. X73, at p. i8j, with v. Afpertt (185*). a D« C. M. A C. 

349 . at p. 3J6 and v. (1917] a Ch. 356- 

13 AH E. IL 393: [1963] a Q. D. 169. 
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Aat he would leave her a life estate in his property, or indeed that 
it was referable to any agreement at all.”^ 

In Wakeham v. Mackenzie,^ 

X.’s wife died when he was seventy-two years old. The plainbff, 
a wi^w age^d sixty-seven, lived near him in a council fiat and had 


upon gave up her flat and moved into X.'s house. She looked after 
X. and the house and paid her share of food and coal until X. died in 
1966. X, left her nothing in his will. She asked for specific per¬ 
formance of the oral contract. 

At first sight these facts bear a superficial resemblance to those in 
Maddison v. Alderson. But the evidence offered by the plaintiff in 
Wakeham v. Mackenzie was much more compelling. “The actt 
of part performance in this case—the giving up of the plaintiff’s 
home, the moving into a new home, the acts which the plaintiff 
performed in looking after the deceased and looking after that 
home and putting £;z a week into the common pot—clearly raise 
an equity in her.”* They were e.\plicable only by reference to 
some contract and were consistent with the particular contract 
which the plaintiff alleged. The plaintiff was therefore entitled to 
a decree of specific performance. 



CHAPTER III 


the hire-purchase act, 1965 

It has already been obsei^’ed that, for tlie protection of the hirer, 
the draftsman of the Hire-Purchase Act, 1938, borrowed and im¬ 
proved upon the pattern set by sections 12 and 14 of the Sale of 
Goods Act; and that by the Hire-Purchase Act, 1965, sections 13 
and 15 of the Sale of Goods Act were also pressed into service and 
amended.' In the same way and for the same purpose the formal 
requirements of section 4 of the Statute of Frauds have been 
borrotyed and adapted to cases of hire-purchase.* By section 2X>f 
the Hire-Purchase Act, 1938, a “note or memorandum” of the 
agreement had to be made and signed. But the hirer has been fur- 
mer protected by sections 5 to to of the Hire-Purchase Act, 1965. 

The formalities prescribed by these sections apply equally to 
conditional sale agreements; and they also apply, with slight 
modifications, to credit-sale agreements, provided that in such 
agreements the total purchase price e.xceeds ;C30. 

Before the contract is made, the cash price has to be made Cash Pnee 
known to the hirer. This requirement will be satisfied [a) if the 
owner* states the cash price in writing, or (6) if the hirer has in¬ 
spected the goods and, at the time of inspection, the cash price was 
clearly stated by ticket or label, or (c) If the cash price appeared 
®‘®3rly in a catalogue, price list or advertisement by reference to 
which the buyer selected the goods. 

Unlike the Statute of Frauds and the Hire-Purchase Act, 1938, 
section 5 of the Hire-Purchase Act, 1965 requires the agreement 
Itself—not a note or memorandum of it—to be signed by the hirer 
tn person and “by or on behalf of all other persons to the agree¬ 
ment. * Of the agreement thus signed at least one copy must be 
given to the hirer. By section 7 the agreement must contain a 
of the hire-purchase price, the cash price and the amount 
and date of each instalment; a list of the goods in question; and a 
prominent notice both of the hirer’s right to end the agreement 
/^f restrictions placed upon the owner’s right to recover the 
goods.® Under the powers conferred by sections 7 and 32 of the 
Act the Board of Trade has made regulations prescribing the place 
l^d setting of the hirer’s signature and the legibility of the agree- 

various formalities are not satisfied, the agreement is Unenforce- 

'inenforceable by the owner. But by section 10 of the Act the 

dispense with the requirements as to the form, contents powers, 
and legibility of the agreement, the supply of copies and the notice 

pp 134^ 

MrmA, 1 of s. 4 of the Statute of Frauds has been borrowed also by the 

Aions^lenders Act, 1927, s. 6. 

tnaVA •'* the statement by the owner, but under s. x6 the dealer may 

make .1 „ 

agreement section does not expressly j'equire a wnttra 

agre. a—-.-1 •. „ *>,6 

tive ,, • 
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of the cash price. This power of dispensation may be exercised if 
the court is satisfied that the hirer has not been prejudiced by the 
failure to comply with these requirements and if to dispense wth 
them seems “just and equitable.” But the court has no power to 
dispense \%*ith the basic necessity of an agreement duly signed by 
the hirer and by, or on behalf of, all other parties. 

Guaranty It must be obser\*ed that unless, in appropriate cases, the 

Indemnities po"er of judicial discretion is exercised, not only the hire-purchase 
contract itself but also any accompanying contract of guarantee 
may be unenforceable.^ Under section 4 of the Statute of 
Frauds, difficulties have been experienced in distinguishing 
guarantees, which are caught by that section, and indemnities 
which escape h;* and similar difficulties attended the application 
of the Hire-Purchase Act, 1938. The Hire-Purchase Act, 1965* 
has sought to remove, or at least to lessen, these difficulties. By 
section 58 (1) a contract of guarantee is defined as “a contract, 
made at the request (express or implied) of the hirer . . . either to 
guarantee the performance of the hirer’s obligations under the 
hire-purchase agreement... or to indemnify the owner. ■ • 
against any loss which he may incur in respect of that agreement. 
For the purposes of the Act of 1965, therefore, “guarantee” and 
“indemnity*' arc treated alike. But to this statement a rcscr%'ation 
must be made. The statutory’ definition given above covers only 
guarantees and indemnities entered into at the hirer's request. 
Thus It docs not apply to such contracts if they arc made between 
a finance company and a dealer: the hirer has not asked for them 
and is not concerned with them. 

Unlike the hire-purchase contract itself, the contract of 
guarantee (or indemnity) need not be in writing. A note or 
memorandum signed by the guarantor or his agent is sufficient. 
Nor arc the contents of the note or memorandum prescribed by 
the Act. But a copy both of the note and of the hire-purchase 
agreement must be sent to the guarantor uitliin seven days of the 
date I'licn the guarantee or tlic hire-purchase agreement (whicb- 
ocr he the later) was made. If the copies arc not thus sent, the 
guarantee is unenforceable; thougli the court has powers of dis¬ 
pensation similar to those which may be exercised upon the hirc- 
purchisc agreement.’ 
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SECTION 1 . INTRODUCTION.! 


The first fact to appreciate in this somewhat elusive branch of m 

the law is that the word “ mistake ” bears a more restricted sense act 
meaning in professional than in popular speech A layman always 
might well believe that no force whatever should be allowed to plevaat m 
an agreement based on an obvious misunderstanding. The law, 
however, does not take the simple line of ruling that a contract 
is void merely because one or both of the parties would not have 
made it had the true facts been realized. Many examples might 
be given of situations where a mistake in the popular sense is 
denied legal significance and where a remedy, if available at all, 
is granted upon some other ground. If, for instance, A. agrees 
to buy from B. a roadside garage abutting on a public highway 
and, unknown to A. but known to B,, a bypass road is about to 
be constructed which will divert the traific from the garage, A. 
cannot escape from the contract on the ground of mistake.* If 
he has been misled by the statement of B., he may be able to 
obtain the rescission of the contract, but this will be on the 
ground, not of mistake, but of a false representation. In the 
popular sense of the term, indeed, all cases of misrepresentation 
involve a misunderstanding; but they by no means all raise the 
legal doctrine of mistake. 


‘ The literature on the subject of mistake shows no signs of abating; see 
■ ' . - - - J. Slade): 17 Mod L Rev , p 515 (J. F. 

tJnget). 24 Mod. L. Rev., p. 421 jP. s. 
-anadian Bar Review, pp et seq-. 28 

»Example given by Lord Atkm in Bttt v. Let-er Brotkeri. Ltd. rigt2l 
A. C. 161, St p. 224. 
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SECTION I. INTRODUCTION.^ 


The first fact to appreciate in this somewhat elusive branch of Mwtake in 
the law is that the word " mistake ” bears a more restricted „nslaot^ 
meaning in professional than in popular speech. A layman always 
might well believe that no force whatever should be allowed to relevant in 
an agreement based on an obvious misunderstanding. The law, 
however, does not take the simple line of ruling that a contract 
is void merely because one or both of the parties would not have 
made it had the true facts been realized. Many examples might 
be given of situations where a mistake in the popular sense is 
denied legal significance and where a remedy, if available at all, 
is granted upon some other ground. If, for instance, A. agrees 
to buy from B. a roadside garage abutting on a public highway 
and, unknown to A. but known to B., a bypass road is about to 
be constructed which will divert the traffic from the garage, A. 
cannot escape from the contract on the ground of mistake.* If 
he has been misled by the statement of B., he may be able to 
obtain the rescission of the contract, but this \viU be on the 
ground, not of mistake, but of a false representation. In the 
popular sense of the term, indeed, all cases of misrepresentation 
involve a misunderstanding; but they by no means all raise the 
legal doctrine of mistake. 


^ The literature on the subject oi mistake shows no signs of abating- see 
fot example 70 L Q R . p 385 (C. J. Slade): 17 Mod L. Rev., p. 515 (J. F. 
Wilson). iS Mod L Rev., p. 239 (J Unger); 24 Mod. L. Rev., p. 421 (p. S 
Atiyah and F A. R Bennion). 33 Canadian Bar Re\-iew. pp. 164 </w 28 
Mod. L. Rev., 265 (S. J. Stoljar) ^ ^ 

»Example given by Lord Atkm in ▼. Ltver Brothers. Ltd. 11932) 
A. C. 161, at p. 224. 
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Different 
attitndes of 
common law 
and equity 


Ctaasificatioo 
of mistake. 


(i) Common 
mistake 


(u) Mutual 
mistake 


(ill) Uni. 

lateral 

mistake. 


The narrow scope allowed to mistake in the English legal 
system is a fact to be not only noticed but welcomed. lo'Ae 
few’ cases in whicdi it operates the effect, at least at common law, 
is said to be that the whole transaction is void from the vci) 
beginning. This drastic result may be unobjectionable as fai 
as the parties themselves are concerned, but the reaction upon 
third parties may be deplorable. From a complete nullity no 
rights can be derived. Goods may have been sold and delivered 
on credit by A. to B. under an apparent contract, and may then 
be bona fide bought and paid for by C. If the original contract 
between A. and B. is now declared void for mistake, B. has 
obtained no title to the goods and can pass none. C., though he 
has acted innocently and in the ordinary course of business, will 
in prmciple be liable to A. for the full value of the goods.' If» 
indeed, the case can be dealt with not at common law but m 
equity, so unfortunate a result may be averted. Equity has 
certain, though nebulous, powers of intervening on the grovmd of 
mistake so as to do substantial justice without the necessity of 
declaring the contract Void ab initio, and it may thus both satisfy 
the proper aspirations of the original parties and yet protect the 
innocent stranger who has become involved in the story. B 
follows, therefore, that in any discussion of mistake it wtII often 
be found necessary to distinguish its treatment at common law 
and in equity, with the hope that the jurisdiction of the latter 
will develop at the expense of the former. 

The classification adopted in this chapter must ^ now be 
explained. If attention is fixed merely on the factual situations, 
there are three possible types of mistake: common, mutual and 
unilateral. 

In common mistake, both parties make the same mistak^ 
Each knows the intention of the other and accepts it, but 
is mistaken about some underlying and fundamental fact. 
parties, for example, arc unaware that the subject-matter of tncir 
contract has already perished. 

In mutual mistake, the parties misunderstand each other and 
are at cross-purposes. A., for example, intends to offer mS 
Cortina 1300 car for sale, but B. believes that the offer relates to the 
Cortina 1600 also owned by A.* 

In unilateral mistake, one only of the parties is mistaken. 
The other knows, or must be taken to know, of his mistake. 
Suppose, for instance, that A. agrees to buy from B. a specific 
picture which A. believes to be a genuine Constable but which in 
fact is a copj'. If B. is ignorant of A.’s erroneous belief, the case is 
one of mutual mis take, but, if he knows of it, of u nilateral mistake. 

‘ There arc. of coqts«. exceptions to the application of the 
dit nan habit under, t the doctrine of estoppel; see the Sale 
Act. 1893. S3, aj-5; the Factors Act. 1889; Chalmers. Salt of Cixw* 
(M^hEdn). pp 86 r/sr;. 193 ft " 

■ The distinction betsreea the epithets “ common ** and oinl^ 
thotiKh surpruicRly often confased both in and out of the reports, is cl«^ 
stated m the O li D. " Common •* is there defined as " possessed or 
alike by both or all the persons or thia^ in qoestion ’. ** Mutual • 

Indeed, at one period used as a synooTm for " common but 
the O E.D, thu ts ** now tej*aided as incorrect " and properly mea^ 
s«*ed or entertained by of two persons towards or with leRatd to 
other”. Sm the more cagstk words of Fowler la ^tod^ Englub Vtag* voon 
’•mutual”. 
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When, however, the cases provoked by these factual situations In effect, 
are analysed, they will be seen to fall, not into three, but only ^ 
into two distinct legal categories. Has an agreement been reached 
or not ? Where common mistake is pleaded, the presence of 
agreement is admitted. The rules of offer and acceptance are 
satisfied and the parties are of one mind. What is urged is that, 
owing to a common error as to some fundamental fact, the agree¬ 
ment is robbed of all efficacy. Where either mutual or unilateral 
mistake is pleaded, the very existence of the agreement is denied. 

The argument is that, despite appearances, there is no real corres¬ 
pondence of offer and acceptance and that therefore the transaction 
must necessarily be void.i 

One type of problem is thus presented by common mistake. Significance 
and a second by mutual or unilateral mistake. But the distinction 
between these two latter forms of mistake is still important, mutual and 
Though the problem they pose is the same, the method of unilateral 
approach to it differs If mutual mistake is pleaded, the judicial 
approach, as is normally the case in ointractual problems, is 
objective; the court, looking at the evidence from the standpoint 
of a reasonable third party, will decide whether any, and if so 
what, agreement must be taken to have been reached. If unilateral 
mistake is pleaded, the approach is subjective; the innocent 
party is allowed to show the effect upon his mind of the error in 
the hope of avoiding its consequences 

It remains to observe that the discussion in the present chapter Mistake of 
is confined to a mistake of fact as distinguished from one of law. j*j^^^*®*°* 
The distinction, as will be seen later, is frequently blurred and is 
difficult to define, but the principle is well established that a 
mistake of law is no ground for relief from'a transaction.* 

SECTION 11 . THE TWO CATEGORIES OF CASES. 

I. WHERE AGREEMENT HAS BEEN 

REACHED, BUT UPON THE BASIS OF A COMMON 
MISTAKE. 

In this category there Is no question of lack of agreement. The Ko lack 
exact offer made by A. has been accepted by B. without any 
qualification or reservation. The agreement is complete and 
undeniable. It is clear, for instance, that A. has accepted B.’s 
offer to sell a specific picture for 000. It is admitted, however, 
that both parties wrongly believed the artist to have been 
Constable. A. now contends that owing to this common mistake 
the agreement cannot be allowed to stand, since the fundamental 
assumption upon which its very being is based has proved to 
be false. 

The task here is to ascertain what attitude the courts have Common law 
adopted towards an agreement that neither party would have ^vjty 
made had they realized the untruth of what they both honestly 
believed to be true, and not only true but essential to the making treatment, 
of the bargain. Equity has partly followed the common law in this 


general mbne ol cetueiuiM. 
* Infra, pp. 599 
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(A) Agreements that are void both at common ww and 

IN EQUITY. 

The exact significance of the principle laid down at common 
law and shared by equity is no doubt somewhat controversial, 
but if what the judges have said is interpreted in the light of what 
they have done it would appear that a common mistake h^ no 
effect whatsoever at common law unless it is such as to eliminate 
the very subject-matter of the agreement; in other words, unless 
it empties the agreement of all content. . . 

This principle has clearly been applied in a number of decisions 
dealing with what may conveniently and shortly be calico cas« 
of res extincta. It is well established that if, unknoira to 
parties, the specific subject-matter of the agreement is 3 
non-existent, no contract whatever ensues. The rule is obnous, 
indeed inevitable. If, for instance, the agreement is to sc 
specific goods that have already perished, there is nothing up 
which a binding contract can operate.* The parties have 
beaten the air. They have attempted Ae impossible, 
promisor has innocently undertaken an obligation which from 
outset is physically incapable of fulfilment. In the leading 
at common law of Couturier v. fifar/ie,* the 
the sale of a cargo of com supposed at the time of the . . 
to be in transit from Salonica to the United Kingdom, bu . 
unknown to the parties had become fermented and hM ^ j 
been sold by the master of the ship to a purchaser at Tunis, 
was held that the buyer was not h’able for the price of tw ® j 
The case was heard by the Court of Exchequer, the Co 
Exchequer Chamber and finally, after a consultation 
of the judges, by the House of Lords. It was the 
view of each court that everything depended upon the 
of the contract. Had the purchaser agreed to buy 
or had be agreed to buy an adventure—namely ° 

insurance that had been effected to cover the possible 
the goods to arrive? The former construction was . 

preferred. Once this had been decided, it followed as a ^ 
of course that the contract was void, for in the nature o S 
a contract to sell and deliver specific goods 
existence of goods capable of delivery. Both parties contemp 
an existing something to be bought and sold. It was no 
mistake per se that prevented the formation ^ of a 
Couturier v. Hastie, and, indeed, the word “ mistake 
mentioned in any of the judgments. The crucial fact w 


‘ S« 75 L. Q. R-. P- 340- ..^fnfthcprcbkn' 

■■ .• the tunf 

* . ■ ■; . 

that it IS possible to boy a chance, e 5., that certain goods are ^ but 
But the subject-matter of the contract is then, not the goods _ 'ibis 

the mere hope ol their existence—the tmptxo spei of Bo“a0 ' ^at. 
possibility does not affect the general, indeed the obvious, aq not 

U the purported contract is for the sale of specific goods, and the goo^ 
exut at the tome of the agreement, there is nothing to contract /,gt6). 

* (1853). a E*. 40; reversed (1833). 9 Ex, loi: reversal affirmed 1 
3 K. L. Cas 673 
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absence of the contemplated subject-matter, which necessarily 
emptied the contract of all content. 

“ Looking to the contract itself alone,” said Lord Craijworth, 

“ it appears to me clearly that what the parties contemplated, those 
who bought and those who sold, was that there was an existing 
something to be sold and bought. . . . The contract plainly 
imports that there was something which was to be sold at the time 
of the contract and something to be purchased. No such thing 
existing, there must be judgment for the defendants."^ 

The view adopted in Couturier v. Hastie had already been strxckiand v 
taken at common law in the earlier case of Strickland v. Turner^ ^ 
where 

X. had bought and paid for an annuity upon the life of a person 
who, unknown to the buyer and seller, was already dead. 

It was held that X had got nothing for his money and that the 
total failure of consideration entitled him to recovery in full. 

Six years after Couturier v. Hastie, the court in Pritchard v. 

Merchants’ and Tradesman's Mutual Life Assurance Society,^ 
again dealt with the case of res extincta. 

The beneficiary of a life insurance policy, which had lapsed 
owing to the non-payment of the premium, paid to the insurers a 
renewal premium which was sufficient to revive the policy. The 
parties, however, were ignorant that the assured had died before 
the payment was made. 

The beneficiary failed to recover the amount due tmder the policy, 
since 

” the premium was paid and accepted upon an implied under* 
standing on both sides that the party insured was then alive. Both 
parties were labouring under a mistake and consequently the 
transaction was altogether void.”* 

It is true that the presence of a mistake was mentioned in the 
judgment, but it was the special character of that mistake—the 
erroneous assumption of the assured’s continued existence— 
that enabled the court to pronounce the contract void. 

In Galloway v. Galloway^ a separation deed between a man Galloway v. 
and woman was declared a nullity, because it was made on the 
mistaken and common assumption that they were in fact married 
to each other. The supposition upon whidi the parties had 
proceeded was that the subject-matter of the contract, the 
marriage, was in existence. 

Equity was approaeWng the problem of res extincta in much Equity 
the same way and at the same time as the common law. In one 
case where A. had bought a remainder in fee expectant upon an 
estate tail and had given a bond for the money, both parties being 
ignorant that the entail had been barred and the remainder 
destroyed, Richards, C.B., said:— - 

I (1856), 5 H. L. Cas. 673. at pp 681-2. 

* (1852), 7 Excb 208. See also the somewhat analogous case of Seotl v. 

Coulson, [1903] 2 Ch, 249. 

' (1858), 3 C. B (N.S ) 622. 

* Ibid, at p 640, per Wilbams, J. As Byles. J.. pointed ont at p 645 
the premium could have been recovered as having been paid and received 
under a mistake of fact. 

» (1914). 30 T. L R 531: followed in Lav t. Harragxn (19x7). 33 T« I~ R. 
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Cases 

of 

rts sua. 


Basis of the 
decisions on 
cases of 
rts extwcta 
and rts sua. 


MeRat's 

Cast. 


" If contracting parties have treated while under a mistake, that 
will be sufficient ground for the interference of s Court of Equity, 
but in this case there is much more. Suppose I sell an estate 
innocently, which at the time is actually swept away by a flood 
without my knowledge of the fact; am I to receive /)5,ooo and 
interest because the conveyance is executed and a bond given for 
that sum, when in point of fact I had not an inch of that land, so 
sold, to sell ? 


The Chief Baron ordered the refunding of all interest paid and 
the cancellation and re-dclivery of the bond. 

The principle applicable to the rts extmeta has been extended, 
at any rate in equity, to the analogous case of what may be called 
the res rua, i.e. if A. agrees to buy or take a lease from _B. of 
property which both parties believe to belong to B. but which in 
fact belongs to A.* The contract is of necessity a nullity, since 
B. has nothing to sell or convey.* As Knight Bruce, L.J., said 
in one of the cases: “ It would be contrary to all the rulw of 
equity and common law to give effect to such an agreement. 

If we pause here for a moment, It seems clear that the reason 
why a contract relating to a res extincta or to a res sua cannot be 
recognized is not so much the fact of the common mistake as the 
absence of any contractual subject-matter. The agreement^ 
be nothing but a phantom since there is nothing upon which it 
can fasten. If a contract may be discharged by subsequent 
impossibility of performance,* then a fortiori its very genesis is 
precluded by a present impossibility. In the case both of the 
res sua and the res extineta. 


" the parties inteoded to eflTcctuate a transfer of ownerahipj 
transfer is impossible: the stipulation is naturali ratiane tnutttu. 

A different view of res extincta was taken by the High Court of 
Australia in McRae v. Commonwealth Disposals Commission^ upon 
the following facts. 

The defendants had agreed to scU to the plaintiff an oil tai^^ 
desenbed as lying on Jouimand Reef off Papua. In fact *htre 'iw 
no tanker lying any%vhere near the latitude and longitude stated y 
the defendants and no place known as Jourmand Reef. 


The plaintiff was awarded damages for breach of contract on the 
ground that the defendants had implicitly ^va^^anted the existence 
of the tanker. This decision has been warmly welcomed in 
quarters*, but it is submitted with respect that its ratio decidenat 
is open to objections. The court sought to set aside Couturier v. 
Hastie as a decision turning upon a question of construction. 
But the only object of construction in that case was to determine, 
upon the facts, whether there was a contract for the sale of s 


i Hitehcoek v. Gtdd%ngs (1817). 4 Pnee, 135, at p 141- 

* V. (1748). 1 V«» Sen. 126; Cochrane yf 

I Cb. App. 58. 

* Debenhatn v. Savbrtdge, [1901] * Ch. 98, at p. 109. per Byrne. J- 

* Cochrane v. Willts, supra, at p. 63. 

*/«/r 4 . pp 507 <<M 7 . , .,,17 n 

* Bel! V. Lever Brethers, Ud., [1932] A. C. i6i, at p. 218; [1931I "U ^ 
Rep. T, at p. 27, per Lc«d Atkio. 

’ (1051). 84 C. L. R. 377. Smith and Thomas. Casebook on Contrae 
(2nd Edn ). p 328; see 15 Mod L. Rev, pp. 229-32 (J. G Fleming). 

* See 68 L. Q R., p 30, 73 L. Q R . pp. 347-8; 15 Mod. L. Rev., p. 2*9« 
33 Canadian Bar Review, p. 164. 
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particular cargo or for the sale of a spes. As soon as the former 
interpretation was accepted, the conclusion followed that the con¬ 
tract was void: there was no subject-matter and the agreement 
was empty of content. It is true that in Coutuner v. Hastie there 
had at one time been a cargo in existence and that section 6 of 
the Sale of Goods Act, 1893, is based on a similar assumption,^ 
but it would be ludicrous to suggest that a contract for sale is 
void if goods have ceased to exist and yet valid if they have never 
existed. 

In McRae's Case the parties had admittedly intended to contract 
for the sale of a particular ship. There was no such ship; the 
contract was void for u’ant of subject-matter; and there was 
therefore nothing into which any term, of whatever nature, could 
be inserted by implication. The result of this reasoning may seem 
unjust, but the injustice is avoidable by recourse to the doctrine of 
the “collateral" or “preliminary" contract,* of which, indeed, the 
facts of McRae's Case seem to offer a pertinent and striking illus¬ 
tration. The defendants, when they invited tenders from the pub¬ 
lic, promised that the ship existed, and in reliance on the promise 
the plaintiff offered to buy it In effect, what the defendants said 
in their advertisement to the public was: “In return for any offer 
you may make we promise that the tanker exists." In the course of 
its judgment, the court said: “There tiw a contract, and the Com¬ 
mission contracted that a tanker existed in the position specified". 

It is suggested witli respect that the reference should have been 
to the collateral contrart, not to the contract of sale. If, at the 
present time, similar facts fell to be determined by the English 
court, the plaintiff would be able to sue under the Misrepresenta¬ 
tion Act, 1967.® It IS also probable, as a result of Hedley Byme & 

Co., Ltd. V. Heller & Partners Ltd.* that he could bring an action in 
tort, based on the negligent mis-statement. The first of these 
options would seem preferable. Under the Misrepresentation 
Act, the defendant must prove that he was not negligent; under 
the Hedley Byrne decision the proof of negligence lies on the plain- 
tiff. 

If the problems that have arisen in practice were confined to is there an 
cases of res extincta and res sua, it would be superfluous to suggest independent 
the existence of an independent doctrine of common mistake, common 
It would be unnecessary to attribute the failure of the contract mistake? 
to the niistake per se. The supposed contract would be a nullity 
in English, as it was in Roman law, simply because there was 
nothing to contract about. It has, however, been suggested that 
these cases of res extincta and res sua are only examples of a wider 
class based upon a wider principle—that, whenever the parties 
are both mistaken about some fundamental fact, their mistake 
will be fatal to the existence of the contract. If this view is 
supported by authority, then it must be admitted that the common 
law recognizes an independent doctrine of iximmon mistake. 

Certain judicial statements certainly incline to this view. 


* “Where there is a contract for the sale of specific goods and the goods 
without the knowledge of the seller have p4rish*d at the tune when the con¬ 
tract was made, the contract is void." See mpra, p 196, note 2. 

* Supra, pp. 53-6 
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Belt V Lever 
Brothers, Lid, 


For insance, Lorf Wright, after remarking that in general the 
test ot mtention in the formation of contracts is objective, said; 

proof of mistake affirmatively excludes intention. It n, 
relied on should be of such a 
ijia. properly be described as a mistake in respect of 

funda,^eS"or bS”?""” “*■ 

however, was made obiter, and it is ntcess&ry to 
supported by actual authority. 

T j ® P^hl^ was exhaustively discussed by the House of 
these Brothers^ Ltd.^ where the facts were 


Two posi/bJe 
interpreta¬ 
tions of 
BtUw Lever. 


(i) Contract 
void U both 
partiM act 
on a /aiie 
and funda¬ 
mental 
assumption 


^ brothers, who bad a controlling interest in the Niger 
. appointed Bell managing director of the latter company 

n* ?” salary of j£8,ooo. After three yean the 

th. became redundant owing to the amalgamation of 

, t-ompany with a third company, and Lever Brothers 
; 1™ £30,000 as compensation for the loss of his 
After they had paid this money, they discovered for 
j,, committed several breaches of duty 

directonhip which would have justified his dismiss^ 
r-,« ‘compensation. ^ They therefore sued for the recovery of 
. 00 on the ground inter alia of common mistake, but failed. 

® unilateral mistake, for the jury 

lound that Bell s mind was not directed to his breaches of duty 
Ur, *1 "hen he made the compensation agreement. Accord- 
1,st^ment of Lever Brothers, that agreement was based 
I1-* k * underlying and fundamental assumption that the parties 
^fgatnmg about a service contract which could only be 
terrninated with compensation; but the truth, unknown to both 
. was that the contract might in fact have been 

te^inated without compensation. The parties were dealing with 
a terminable contract, but they thought that they were dealing 
witn one that w« non-terminable. Was this sufficient to annul 
contract t The Law Lords assumed that some spedes of 
rnistake is capable of making a contract void. The 
r.u„ , to ascertain from their speeches what the 

f ^ mistake must be in order to have this nullifying 
prcMtions ^ ‘anguageof their Lordships is open to two inter- 

. passages which suggest that a contract 

LT.J? J- proceeded on a false and fundamental 

L. P ‘trcspeciivc of the character of the fact assumed to 
t ^ for example, referred to the judg¬ 

ment of mciiT. U in the court below in these words:- 

—.-T?’* thus describes the mistake invoked in this 

I.!!*’? •court in saying that there was no true 

ftrta iJ r*t. mistake or misapprehension as to some 

riT^r„l,U by the common intention of the parties, whether 

Kcncrtlly implied, constitute the underl>nnK 
toatr.« fhU'Jr panies would not have made the 

mSJll • *"*“*’“^ ot this narurr common to both 

SJbh.hVd faw°'e*** ""der a contract s oid is, 1 think. 
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Lord Warrington then cited Strickland v. Turner^ and Scott v. 

Cou’ •• 

the ' ■ 

wide enough to embrace cases o^er than the non-existence of 
the subject-matter. He said:— 

“ In my opinion it can only properly relate to something which 
both [parties] must necessarily have accepted in their minds as an 
essentia] and integral element of the suycct-matter.”* 

He, too, illustrated the proposition by Strickland v. Turner and 
Scott V. Couhon with the addition of Couturier v. Hastie. 

Lord Atkin, after referring to the cases of res extincta, con¬ 
tinued as follows:— 

“ Mistake as to quality of the thing contracted for raises more 
difficult questions. In such a case a mistake will not affect assent 
unless It is the mistake of both parlies and is as to the existence o£ 
some quality which makes the thing without the quality essentially 
dilTerent from the thing as it was believed to be.”* 

The second possible interpretation of the speeches, or at least (u) Common 
of the decision, is that the only false assumption sufficiently 
fundamental to rank as operative mistake is the assumption that 
the very subject-matter of the contract is in existence. Thus res exttnefa 
'Lord Atkin, having expressed himself, as we have just seen, in 
wide terms, offered in a later passage a more restricted view of the 
case. The test, he now declared, was merely this;— 

” Does the state of the new facu destroy the identity of the 
subject-matter as it was in the original state of facts ? ”* 

It will also be recalled that Lord Warrington and Lord 
Thankerton, in illustrating what they had in mind by a funda¬ 
mental assumption sufficient, if untrue, to nullify a contract, cited 
only the decisions concerned with res extincta. 

How then is Bell v. Lever Brothers^ Ltd., to be interpreted ? Semhie, 
Despite the wide language of the speeches, the decision, it is ^5°°^ ^ 
submitted, is no authority for any general doctrine of common tiot^rrect 
mistake, and the second of the two possible interpretations is 
to be preferred. This submission is supported by the significant 
fact that, by a majority of three to two, Ac House of Lords held 
that the circumstances of the case itself disclosed no operative 
mistake. If, however, a false and fundamental assumption by 
the two parties excludes consent, and if an assumption bears this 
character when, to quote Lord Atkin, ** the new state of facts 
makes the contract something different in kind from the contract 
in the original state of facts,”* or again when “ it relates to the 
existence of some quality which makes the thing without the 
quality essentially different from the thing as it was believed to 
be,”’ how can it reasonably be denied that the test was satisfied 


* Supra, p. 197 ' 

* [19031 2 Ch 3.49. 
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in Bell v. Lever Brothers^ Ltdl If not satisfied there, it is difficult 
to see how it can ever be satisfied.^ The contemplated subject- 
matter of the bargain was a service contract of great value to 
Bell, the actual subject-matter was worthless. It was extrava¬ 
gantly different in kind from what the parties originally contem¬ 
plated, unless the words in kind ” are to be construed in the 
narrowest sense. 

fiMtcAer submission is fortified by later decisions. SolU v. 

Butcher,^ for instance, show^ that, in the view of the Court of 
Appeal, a common mistake, though clearly fundamental, does not 
as a general principle nullify a contract at common law, and it 
therefore favours the narrow interpretation of Bell v. Lever 
Brothersf Ltd. The facts were these:— 


A. had agreed to let a flat to X. at a yearly rental of £250. 
parties had acted on the assumption that the flat, having been so 
drastically reconstructed as to be virtually a new flat, was no longer 
controlled by the Rent Restriedon Acts. They were mistaicn in 
this respect. The maximum permissible rent was therefore only 
/it40, for after the execution of the lease it was too late for A. to 
serve the statutory notice under which the sum might have been 
increased to about £250. The tenant, X., aftv being in possession 
for some two years, sought to recover the rent that he had overpajo- 
Presuming that the mistake was one of fact, not of law,* this was 
surely a case where the parties had wrongly assumed a fact of 
fundamental importance. To recall Lord 'Hiankerton’s state¬ 
ment in Bell v. Lever Brothers, Lid.,^ their assumption rdat^ 
to something which both must necessarily have accepted in 
their minds as an essential and integi^ element of the subjert- 
matter.” There are few things more essential in modem condi¬ 
tions ^ than the applicability or non-applicability of the Root 
Restriction Acts. A controlled flat carrying a rent of ** 
an essentially different thing from a flat Siat commands the 
Wghest rent procurable in the open market. If, therefore, Bell 
V. Lever Brothers, Ltd., is interpreted as deciding that a contrart 
based on a false and fundamental assumption common to the 
parties is void, the tenant in Solle v. Butcher should have bem 
entitled at common law to recover the overpaid rent and, indeed, 
had he so claimed, the whole rent paid, as being money paid 
without consideration. Yet it ^vas held that the contract was not 
void ah initio. The same conclusion ^vas reached by Goff, J.» 1^ 
Grist v, Bailey.^ 

Leaf V Another significant pointer in the same direction is Leaj 

Lfftemational Galleries* where the plaintiff bought from th* 
defendants a picture which they both mistakenly believed had been 
painted by Constable. Thus the picture without this quality 
was essentially different from what the parties believed it to be* 
The plaintiff rested his claim for the recovery of the purchase 


* pe deciaion ot the Pnvy CeuacU ia SAeiMJk Brolhert. Lid. v. Och^> 

C. 136, turned eolely upon the iaterpretatiOD of the Indiin Contrio 

I [T 950 ] I K B. 671; (19^9] 2 All E. R. 1107. . ^ 

Jenkuis, L,J,, took the view that it waa a mistake of law and thereiore 
to U diareffarded; tee as to thia infra, pp. 589 ei sec. 

[1932] ^ C. at p *35; fi93t] All E. R. Rep. at p. 36; supra, p- 

* [i 9 <J 7 l Ch 332: [1966J a All E. R. Bjs; tnfra. p. 206. 

* Ii 9 joJ a K. B. 86; [1950J * All E. R. 603 
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price not upon mistake but upon misrepresentation, and the 
Court of Appeal, as a whole, agreed that it could not have been 
based upon mistake. The mistake, though “ in one sense 
essential or fundamental,’’^ did not avoid the contract. 

The views expressed in Solle v. Butcher and Leaf v. Inter¬ 
national Galleries were repeated in two later cases. 

In Harrison and Jones, Ltd. v, Bunten and Lancaster, Ltd.,* the Harnson and 
buyers agreed in writing to buy from the sellers “ lOO bales of Jones, Ltd v 
Calcutta kapok, Sree brand,” equal to standard sample. The ^ntenand 
seller delivered goods which in all respects answered this description 
and were equal to sample. It appeared, however, tlut both parties 
had made the contract in the belief that ” Calcutta kapok, Sree 
brand ” was pure kapok and consisted of tree cotton, though the 
truth was that it contained a mixture of bush cotton and was com* 
mercially a quite different and inferior category of goods. 

The buyers contended that this common mistake made the 
contract void, but the contention was rejected by Pilcher, J, 

“^Vhen goods, whether speahc or unascertained, are sold under 
a known trade description without misrepresentation, innocent or 
guilty, and without breach of warranty, the fact that both parties 
are unaware that goods of that known trade description lack any 
particular quality is, in my view, completely irrelevant. The parties 
are bound by their contract, and there is no room for the doctrine 
that the contract can be treated as a nullity on the ground of mutual* 
mistake, even though the mistake from the point of view of the 
purchaser may turn out to be of a fundamental character.” 

In Frederick E. Rose (London), Ltd. v. William K. Fim, Jnr. Roj» v. Pim 
& Co., Ltd.:* 

The plaintiffs in London received an order from their house in 
Egypt for ” Moroccan horsebeans described here as/evero/M.” The 
plaintiffs, not Rowing what “ feveroles ” were, enquired of the 
defendants, who said that the word was a mete synonym for horse- 
beans, which they were in a posiuori to supply. The plaintiffs 
thereupon made an oral contract with the defendants for the 
purchase of “ horsebeans ” and the contract, in these terms, was later 
put into writing. The defendants delivered the horsebeans to the 
plaintiffs, who in turn sold and delivered them to an Egyptian firm. 

When they reached Egypt, the Egyptian buyers found that, though 
horsebeans, they were not “ feveroles ” and claimed damages as on 
a breach of warranty. 

The plaintiffs wished in turn to claim damages from the 
defendants, but were faced with the initial difficulty that their 
written contract spoke only of “ horsebeans ” and these had been 
duly supplied. They therefore asked for rectification of the 
contract so as to make it read “ feveroles,” and intended, if 
successful, to claim damages for the defendants’ failure to supply 
this mysterious article. The claim for rectification and its result 
will be discussed later.® Here it is to be observed that one of the 
arguments raised by the defendants’ counsel was that the contract 
was void for mistake. That the parties made their contract 
under the influence of a common mistake was clear: they thought 
that ” feveroles ” was just another name for “ horsebeans,” But 
the Court of Appeal refused to hold the amtract void. 

‘ (19503 2 K.B 86, (1950I r All E.R.69$,atpp 89.694, respectively. 

* [1953I 1 Q B 646; [1953] I All E R. 903 

* The facts disclosed what m this chapter is denominated common mistake 

* [1953] * Q- B 450; (19531 * AH E. R. 739. 

* Infra, p 209. 
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{ansdicboo 
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hetw^n^ti!* *" common mistake on the contract 

plain^ Md defendants ? ** asked Denning, L.J. “ I 
opimtm/ he answered, " that the contract was not a 
under a mistake and that 
•IlLilli * ® fundamental character with regard to the 

goods contracted for—horsebeans—were 
diffe^t from what they were believed to be—' feveroles.’ 
u j***' P^tes to all outward appearances were agreed. 
J j agreed with quite sufficient certainty on a contract for 
!i ! of. by description, namely, horsebeans. Once they 
”?*biug m their minds could make the contract a 
rr» beginning, though it might, to be sure, be a ground 

e circumstances for setting the contract aside in equity.”^ 

would seem, therefore, that at common law a contract is 
void merely because the parties have made the same mistake, 
o ever fundamental; in other words, that the common law 
doctrine of common mist^e as such. A contract 
I e void only if there is nothing to contract about, either 
ecause the subject-matter does not exist at the time of the 
agreement or because the object of a purported sale already 
if buyer; and the ground of such a nullity is not the 
intent absence of a res. The agreement is void of all 

(B) Agreements in respect of which equity will give 

RELIEF. 

- ® contract founded on common mistake is not 

n® necessarily .mean that English law 

eoniW pmits. In fulfilment of the principles of 

' .. .ms 

as are just I • , . 

■' a ivrittcn contract or deed that does not 

accurately record the agreement made by the parties, 

(0 Agreements that may be set aside. 
as tve have seen, equity follows the law in the 
as . oiitff ^^^tneta and the res sua and regards the contract 
fvinrr.,,. * either refuses specific performance or sets the 

not^' ithslanding that it has been c.xecuted.t But in 
exercising this jurisdiction, the court in its desire to do full justice 

may impose terms upon either party. 

Thus, m Cooper v. Phibbsss ^ 

l«se of « fishery from Y., although, unluiown to 
inClSa^li r belonged to X. himself. X. filed a pennon 

"u thf rSt, ^tbverjr up of the agreement and for tuch relief 
aeem fit." “ ”"<* 'b' “urt migbl 

teiJ?,'l,’? *= agreement aside, but only on the 

temt 5 that\. should have a lien on the fishery for such money as 

• ?*f *** pp. 204-C. 

^P? 38 7 Bear. 188; CccMtan* r. W»g.i (i8«3)a I C»- 

m: mit'i (TsS) o'iSTo; (ia?«),, ct. o. 
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he had expended on its improvement. Ixjrd Westbury stated the 
principle in these words: 

“If parties contract under a mutual [«c], mistake and rms-appre- 
hension as to their relative and respective rights, the result is that 
the agreement is liable to be set aside as having proceeded upon a 
common mistake.*'^ 

This principle is clearly wide enough to embrace any contract 
based on a common and material mist^e, even though there is no 
question of a res extincta or a res stta. Such, indeed, is the effect of 
the authorities.* Huddersfield Banking Co., Lid. v. Henry Lister Sf 
Son, Ltd.^ affords an illustration: 

In 1889 Lister had mortgaged his milts and the fixtures therein 
to a bank. In 1890 he converted himself into a limited company 
which in 1892 went into liquidation. The bank, as mortgagees, 
claimed to be entitled as against the liquidator to 35 looms in the 
mills. The question was whether they were fixtures within the 
terms of the mortgage deed. The agents of the bank and of the 
liquidator inspected the premises and agreed that the looms were 
not attached to the mills and were therefore not fixtures; and, on 
that assumption, they concurred in an Order made by the court 
for their sale by the liquidator. It later appeared that the looms 
were affixed to the mills at the time when the mortgage was made, 
and had subsequently been wrongly separated by some unauthorized 
person. 

The bank now applied to the court to set aside the Order on the 
ground that it represented an agreement based on a common 
mistake, and the court did set it aside. In the words of Kay, 

“ It seems to me that, both on principle and on authority, when 
once the court finds that an agreement has been come to between 
parties who were under a common mistake of a material fact, the 
court may set it aside, and the court has ample jurisdiction to set 
aside the order founded upon that agreement. Of course, if . . . 
third parties’ interests had intervened and so on, difficulties might 
arise; but nothing of that kind occurs here.”* 

In SoUe V. Butcher* the Court of Appeal, as we have seen, 
denied that the contract was void at law. In the exercise of its 
equitable jurisdiction, however, it held that the lease must be set 
aside. To set it aside simpliciter would have been inequitable to the 
tenant since this would require his immediate dispossession, and 


* Cooper V PAtfcbs (1867), L. R zH L.149. atp 170 

* Even such an early >vntef as Story had no doubt on the matter; see his 
book on Eqttiiy, paras 140, 141 

* ttSqs] 2 Ch 273. 

< Ibid., at p. 284. 

K v., V.._ _>7.r... T T7 ^ .....I. W, r 


judges. 

* 1*930] I K- B. 671; [1949] a AH E. R. 1107, tupra. p. 202. 
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therefore he was put on terms. He was given the choice of 
surrendering the lease entirely or of remaining in possession at 
the full rent that would have been permissible under the Acts 
had the landlord served the statutory notice upon him within the 
proper time limit. Denning, L.J., restated the governing princi¬ 
ple in words closely corresponding to those used bv Lord West- 

BURY.l ® ^ 

In the later case of Grist v. Bailey-* 

The plaintiff agreed to buy the defendant’s house subject to an 
existing tenancy. The v'alue of the house xvith vacant possession■nas 
about £2,250, but the purchase price was fixed at £850 since both 
^if***l o^heved that the tenancy was protected by the Rent Acts, 
this belief was wrong. In fact, the tenant left without dainung 
protection. 

In an action for specific performance brought by the plaintiff, the 
defendant counterclaimed that the contract be set aside on the 
ground of common mistake. • ■ 

Goff, J. held that, though the mistake did not suffice to nullify the 
contract at law, it was material enough to attract the intervention 
of equity. In the circumstances, however, the learned judge felt 
that It would be improper merely to refuse a decree of specific 
performance- Instead, he dismissed the plaintiff’s action, but only 
on the terms that the defendant would enter into a fresh contract to 
sell ffie house at its appropriate vacant possession price. 

A particular vi^e of this equitable discretion is that it enables 
protection to be given to a stranger, who bona fide and for vriue 
acquires an interest in the subject-matter from one of the original 
parties. Equity will not interfere to defeat his interest, if he 
acquires it before its intervention is sought.* At common la^r 
on me other hand, if a contract is declared void, a third party, 
however honest and whatever money he has paid, obtains no 
rights. It will thus be readily understood that a court may be 
anxious to keep a case outside the scope of the common la'V 
and to deal with it in equity. 

(ii) Rectification of written agreemenU. 

Equity, in the cxerdse of its exclusive jurisdiction, has satis- 
ractonly dealt with cases where, though the consent is undoubted 
an real, it has by mistake been inaccurately expressed in a later 
instrument. Suppose that A. orally agrees to sell a house, 
exclusive of its adjoining yard, to B. Owing to a mistake the later 
lormal and written instrument includes the yard as part of the 
property to be sold, and, what is worse, the subsequent conveyance 
acfu^Jy conveys the yard to B « Can A. have the written agree¬ 
ment and the deed rectified, or will he be successfully met by the 
p ea that what has been written and signed must stand f 


L ^ P Z05. See also cnticaJ flotes w ^ 

501.. El.. [is«i 

V. ' 
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It may be answered at once that in cases of this type, where Court has 
it is proved that owing to a mistake the written contract does not 
substantially represent the real intention of the parties, the court late^ ^ 
has jurisdiction, not only to rectify the written agreement, but contract 
also to order specific performance of it as rectified.^ 

“ The essence of rectification is to bring the document which 
was expressed and intended to be in pursuance of a prior agreement 
into harmony with that prior agreement. It presupposes a prior 
contract and it requires proof that by common mistake the final 
completed instrument as executed fails to give proper effect tojhe 
prior contract. For this purpose evidence of what took place 
prior to the execution of the completed document is obviously admis¬ 
sible and indeed essential.”* 

It has always been recognized that to permit rectification upon Rectifica- 
oral testimony is an exception, but a justifiable exception, to the 
cardinal principle that parol evidence cannot be received to con- ^ pLo] 
tradict or to vary a written agreement. The basis of that principle evidenw. 
is that the writing affords better evidence of the intention of the 
parties than any parol proof can supply; but to allow it to operate 
in a case of genuine mistake would, as Story has said, “ be to 
allow an act originating in innocence to operate ultimately as a 
fraud, by enabling the party who receives the benefit of the 
mistake to resist the claims of justice under the shelter of a rule 
framed to promote it. In a practical view, there would be as 
much mischief done by refusing relief in such cases, as there 
would be introduced by allowing parol evidence in all cases to 
vary written contracts.”^ Further, it is no obstacle to rectifica¬ 
tion that the contract is one of the two types which are still required 
by the Statute of Frauds and the l^w of Property Act to be 
evidenced by writing.* Rectification of the contract as written 
will be ordered, notwithstanding that there is no note or memoran¬ 
dum of the true agreement.® This, no doubt, constitutes in 
effect an exception to the statutory requirements, but it has been 
technically justified by the Privy Council in a case dealing with 
the now repealed fourth section of the Sale of Goods Act, 1893, 
the folllowing words;— 

" The statute only provides that no agreement not in writing and 
not duly signed shall be sued on; but where the written instrument 
is rectified there is a writing which sausfies the statute, the juris¬ 
diction of the court to rectify being outside the prohibition of 
the statute.”* 

To allow these statutes to be pleaded in order to sustain a 
faultily worded instrument would be an encouragement, not a 
deterrent, to fraud. 

Certain essentials, however, must be satisfied before rectifica- Essentials 
tion can be obtained. . * 

First, the relief is not granted unless complete agreement ... 
was reached prior to the written instrument which it is sought to » prior 

* UmUd Stales v. Motor Trucks, Ltd., {1924I A- C. 196. Sk%flty U.D.C. v. 

Bradford Corporation. [1936] Ch. 373. at pp. 394-5. ® 

*Lovelt and Ckrislmas, Lid v. Wall (1911). 104 L. T S5. prr Cozens- 
Hardy, M R 

* Story, Equity yurisprudewe, s. 155. 

*Svpra,pp 169-175. 

* Untied States v Motor Trucks. Ltd., (19x4] A. C. 196 

* Ibid., at p. aoi. 
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rectify. If the negotiations leading up to the execution of the 
instrument were vague and inconclusive, so that it is impossible to 
ascertain what the parties really meant, then the instrument 
represents the only agreement that has been concluded, and there 
is no antecedent agreement upon which the rectification can be 
based. There must be two distinct stages : first, an agreement, 
either oral or written, which clearly expresses what the final 
intention of the parties is; secondly, an instrument which 
purpons to restate that intention. But, despite dicta to the con¬ 
trary, it is not essential that the antecedent agreement should have 
constituted an enforceable contract.^ 


If, for instance, A. and B. orally agree that the one shall purchase 
Blackacre from the other for ,^5,000, and then a formal contract in 
writing is executed which mis-states the terms of the oral agree¬ 
ment, the written contract may be rectified notwithstanding that an 
oral promise to aell land is unenforceable by action. 

Secondly, both parties must have intended that the exact terms 
of the alleged prior agreement should be reduced to writing, and 
this intention must have continued unchanged up to the time when 
the instrument was executed.* In other words, proof that the 
parties changed their original Intention and that the instrument 
represents what they finally agreed is fatal to a suit for rectifi¬ 
cation. 

Thirdly, clear evidence of a mistake common to both parties 
must be adduced, and the burden of proving this lies on the party 
who alleges that the instrument ought to be altered.® It must be 
shown that there is an obvious mistake, not the mere probability 
of one, for if the evidence only shows that doubtful or ambiguous 
words have been used in the prior contract, the written instrument 
is taken to represent the construction which the parties have puj 
upon the words.^ The courts have always required very clear and 
distinct evidence—what Ixjrd Thurlow once called “ irrefragable 
evidence ”—-to show that the intention of the parties at the tjm® 
of the prior contract was different from that which is stated in the 
Written instrument;® and, though not unwilling,® they are rawe 
reluctant to interfere when the evidence is furnished by the 
plaintiff alone,^ especially if it consists only of parol evidence. I‘ 
the defendant can satisfy the court that he understood the contract 
to be exactly what was stated in the written instrument, no 
alteration will be made.® 



(Romer, J.). 

* Breada:banf v. CkanJos (18371 
(1859). 4 De G A J 750 


Roihi.m,.*, 1 Ah 

Lloyds Rep. 459. 

• V. Jhffe (1875), L. R. 30 Eq. 666 


iv. 4jo; tiarl 


: FotvUr V. FotcUr 


I. at p. 9. per Cotton. LJ. 

740. pff Lord CotteDham. 

’ 15. per Cotton, L.J.; Freden$^ '‘- 
tarl V. Hector Whaling. Ltd.. * 


L. R. 30 Eq. 666. 

BonhoU V. Htndersem. [1895] » Cb. 742; afld.. [1893] 2 Ch 202 ^ 

Rooht \.KtntxngUm {Lori\ (1836). 2 K. A J. 733: Higginf tW.). Idd 
rtorthampton Corporation. [1927) t Cta 128. 
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Fourthly, the sole purpose of equity’s irrtervention is to cure (iv) Only 
literal faults and thus to prevent Ae intention of the parties, fauita 
already clearly revealed in their prior agreement, from being * 
nullified by their failure to express it accurately in the subsequent 
documentr Thus, in Frederick E. Rose {London), Ltd v. William 
H. Pirn & Co., Ltd.,^ the facts of which have been stated above,^ 
the attempt to obtain rectification failed. The parties had 
undoubtedly made their oral agreement under the common and 
material mistake that “ feveroles ” were merely horsebeans and 
nothing more, but, since the subsequent written document 
accurately expressed the terms of the oral agreement, the mistake 
was irrelevant. There was nothing in the document requiring 
rectification so as to bring it into harmony with the contract 
already made. In the words of Denninc, L.J., 

** In order to get rectification it la necessary to show that the 
parties were in complete agreement upon the terms of thetr contract, 
but by an error wrote them down wrongly; and in this regard, in 
order to ascertain the terms of their contract, one does not look 
into the inner minds of the parties—into their intentions—any more 
than one does in the formation of any other contract. One looks at 
their ounvard acts, that is, at what they said or wrote to one another 
in coming to their agreement, and then compares it with the docu¬ 
ment which they have signed. If one can predicate with certainty 
what the contract was and that it is, by a common mistake, wrongly 
expressed in the document, then one rectifies the document; but 
nothing less wdl suffice.”* 


II. WHERE AN APPARENT AGREEMENT IS 
ALLEGED TO BE VITIATED BY MUTUAL OR 
UNILATERAL MISTAKE 

The second category of case is where to outward appearances Question is 
a Contract has been concluded, but one of the parties alleges that 
his mind was affected by a fundamental mistake of fact and that acceptance 
he never intended to make that precise contract Here, unlike 
the case of common mistake, the question of consent is directly 
raised. It is alleged that despite appearances there is no genuine 
agreement since there is no corresponding offer and acceptance. 

X., who admittedly accepted Y’s offer to sell certain pearls, now 
alleges that he thought that he was being offered real pearls, not 
imitation as in fact they are. 

Before considering the manner in which the law deals with The general 
such an allegation it is necessary to emphasize that at common principles 
law only fundamental mistake is material. This principle was 
stated by Blackburn, J., in a passage that has always been regarded At 
as an authoritative statement of the law.* A mistake is wholly onW^undjf” 
immaterial at common law unless it results in a complete mental" ^ 
difference in substance between what the mbtaken party bargained mistake 
for and what in fact he will obtain if the rontract is fulfilled; as 
for example where the buyer intends to buy real pearls and the 
seller intends to sell imitation pearls. Translated into the 
familiar rubric of offer and acceptance, this means that the only 

* [1953] 2 Q B 450: [1953] 2 All E. R. 739 

* Supra, ^ 203 

* [19531 2 Q- B- p afii; [1953I 2 AH E. K. at p 747. 

* Kennedy v Panama Royal Man Co (1867), L. R. Q B 580, at p 587. 
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type of mistake which is ever capable of excluding offer and 
acceptance is one that prevents the mistaken party from appre¬ 
ciating the fundamental character of the offer or the acceptance. 
The formation of agreement depends upon the correspondence 
of offer and acceptance, and if the offer is made in one sense but 
accepted in another, as in the example of the real and imitation 
pearls, there is at least ground for arguing that there is no consent 
and therefore no genuine agreement. The mistaken party can 
at any rate say—for what it is worth—that he personally did not 
intend to make the contract which he appears to have made. 
Mistaken But once it is admitted that he accepted and intended to 

im^a'enai ®ccept the precise offer made to him, he obviously cannot deny 
the existence of the resulting agreement merely by proving that 
his acceptance was due to a mistake. The evidence may show, 
for instance, that in a contract for the sale of land the purchaser 
intended to purchase that land from that vendor at that price, 
but that his reason for doing so was his mistaken idea that the 
land was rich in minerals. In other words, he would not have 
concluded the bargain had he appreciated the true position 
Nevertheless, there was no fundamental mistake. He understood 
the true character of the offer, he intended to accept the exact 
terms proposed by the vendor and therefore it is vain for him to 
deny the existence of a common intention. This is so even 
though his inflated view of the value of the land was known to 
the vendor. In this case, equitable relief may conceivably^ be 
available to him' but he may not plead that the contract is * 
nullity. No doubt the motive or reason that persuaded him to 
conclude the agreement was utterly false, but an agreement 
intentionally made does not cease to be an agreement merely 
because it has been actuated by a mistaken motive. This truism 
was copiously illustrated by Lord Atkin in the follo^Wng passage. 

"A. buys B '» horse; he thinks the horse is sound and b® 
the price of a sound horse; he would certainly not have bought tn 
horse if he had known, as the fact is, that the horse is unsound. 

B. has made no representation as to soundness and has not « 
tnicted that the horse is sound, A. is bound and cannot recover oa 
the price. ... A. agrees to take on lease or to buy 
unfurnished dwelling house. The house is in fact uninhabita • 
A. would never have entered into the bargain if he had « 

fact. A. has no remedy, and the position is the same whether • 
knew the facts or not, ao long as he made no representation or 
no warranty. A. buys a roadside garage business from B * 
on a public thoroughfare; unknown to A, but known to B-. U 
already been decid^ to construct a bypass road which will 
substantially the whole of the traffic from passing A. a gar*^' 
Again A. has no remedy. All these cases involve hardship on • 
and benefit to D , as most people would say unjustly. They 
supported on the ground that it is of paramount importance t 
contracts should Iw observed, and that if parties honestly 
with the essentials of the formsiion of contracts—iV-. oyree it ^ 
tame trmj on Ihe tame tuBjecl-maHer-^they are bound, and mu 
rely on the stipulaiions of the contract for protection from the eti 
of facts unknown to them.*^ 

• tmffi. pp JJI // uti 

• iJt!! V. Lexer /Irotteet 

It'T* «. at p. JO. LonJ v,, , . , 

t V? H i'/ 7 . IIl4»tMtrs kart tJiFcalt it may to iJfeide wtetfcef the 
iffwxl ia itie un« trris.a oa tfce satse mbjcct-outter. 
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It should also be emphasized that the burden of persuading Burden 
the court to disturb what to outward appearances is a binding 
contract falls on the party who alleges the mistake. Moreover, 
the burden is not light, for the result of holding that there is no 
contract may seriously prejudice a third party who has m good 
faith made a bargain relating to the subject-matter of the apparent 
agreement. 


(A) Effect of mutual and unilateral mistake at common 

LAW. 

(i) Mutual mistake 

Let us first examine the case of mutual mistake, where each ^ 

party is mistaken as to the other’s intention, though neither not per se°^ 
realizes that the respective promises have been misunderstood nullify the 
This situation would arise, for instance, if B. were to offer to sell 
his Cortina 1300 car to A. and A. were to accept in the belief that the 
offer related to a Cortina 1600. In such a case, no doubt, if the 
minds of the parties could be probed, genuine consent would be 
found wanting. But, as has been said, the question is not what the 
parties had in their minds, but what reasonable third parties would 
infer from their words or conduct. 

Applying itself to this task, the court has to determine what " The sense 
Austin called “ the sense of the promise.”* In other words, it •. 

decides whether a sensible third party would take the agreement 
to mean what A. understood it to mean or what B. understood 
it to mean, or whether indeed any meaning can be attributed to 
it at all. The promisor may have made his promise in one sense, 
the promisee may have accepted it in another. There may have 
been mistake of a fundamental character which caused the one 
to put a wrong interpretation upon the promise of the other. 

But it is for the court to decide what, if any, Is the interpretation 
to be put on what the parties have said or done. 

In a leading case, Blackburn, J., explained the attitude of 
the law. He said:— 

If whatever a man’s real intention may be, he so conducts 
himself that a reasonable man would believe that he was assenting 


Again in another case. Pollock, C.B., said:— 

"If any person, by a course of conduct or by actual expressions, so 
conducts himself that another may reasonably infer the existence of 
an agreement . . . whether the party intends that he should do so 
or not, it has the effect that the party using that language or who has 
so conducted himself, cannot afterwards gainsay the reasonable 
inference to be drawn from his words or conduct."* 

The result is that if, from the whole of the evidence, a reason¬ 
able man would infer the existence of a contract in a given sense, 
the court, notwithstanding a material mistake, will hold that a 

• Lectures en Jurisprudence, Lecture ai. note 8g. 

*Sw«iA V Jlufkes {1871). L. R. 6 Q. B 597, at p. 607. 

• Cornish v. APtngton (1839). 4 H & K. 349, at p. 336. 
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merely reflected their ignorance of the market value of tow. 

Though clearly there was no genuine agreement between the 
parties, the question was whether the judge should presume the 
existence of a contract for the sale of tow. This he declined to do. 

The sense of the promise could not be determined. Owing to the 
ambiguity of the circumstances it could not be affirmed with 
reasonable certitude which commodity was the subject of the 
contract. There was therefore no binding contract. 

This is the true c.xplanation of the leading case of Raffles v. Ragles v. 
Wichelhaus^ where the facts were these:— iVteheihaus. 

A. aRreed to buy and D. aRrced to sell a consignment of cotton which 
was to arrive ** ex Peerless from Bombay.’* In actual fact two ships 
called Peerless sailed from Bombay, one in October, the other in 
December. Upon proof that the buyer meant the October vessel 
and the seller the December vessel, it was held that the buyer was 
not liable for refusal to accept cotton despatched by the December 
ship. 

The description of the res vendita was such that it pointed equally 
well to two different cargoes, and, since there were no circum¬ 
stances which would clearly indicate to a disinterested spectator 
the one rather than the other, it became impossible to determine 
the sense of the promise. The ambiguity of the expressed terms 
prevented the court from presuming the existence of any agree¬ 
ment between the parties. 

(a) Unilateral Mistake 

We must now consider the attitude of common law to unilateral Unilateral 
mistake, the distinguishing feature of which, as we have seen, is 
that the mistake of X. is known to the other party, Y. It must 
be stressed that, in this context, a man is taken to have known 
what would have been obvious to a reasonable person in the light 
of the surrounding circumstances. Thus in Hartog v. Colin 
and Shields *:— 

An offer was accepted to sell certain Ai^entinc hareskins at a 
certain price per pound. The preliminary negotiations, however, 
had proceeded on the clear understanding that the skins would be 
sold at so much per piece, not per pound, and at the trial expert 
evidence proved the existence of a trade custom to fix the price by 
reference to a piece. The value of a piece was approximately one- 
third of that of a pound. 

It was held that the buyer must be taken to have known the 
mistake made by the sellers in the formulation of their offer 

The majority of cases in which the question of unilateral mis- Mistake of 
take has arisen have been cases of mistaken identity, and their 
examination will serve to show the way in which the courts 
approach the problem.® 

Suppose it is alleged that A. intended to make an offer to B. 
and to B, only, but that by mistake he addressed it to C. and that 
C. accepted it. If this allegation can be proved and if A.’s 
intention was known to C. at the time of acceptance, there is, 
as a matter of pure logic, no correspondence between offer and 
acceptance and therefore there should be no contract. 

* (1864), 2 H. 4 C. Q06. 

* [ 1939 ] 3 All E. R. 566. 

* See 23 Canadian Bar Review, pp. 271, 380 (GUnviIle L, Williams). 
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Boulton V. 
Jones 


Hardman 

Booth 


The presumption in this type of case is that, despite the 
mistake, a contract has been concluded between the parties, since 
the offer was accepted by the person to whom in fact it was 
addressed. The onus of rebutting the presumption lies upon the 
offeror. In order to succeed he must show, (i) that at the time of 
making the offer he regarded the identity of the offeree as a 
matter of vital importance; (ii) that he intended to deal with some 
person other than the acceptor: (hi) that the latter was aware of 
this fact. 

The third of these facts seldom causes difficulty, for in the 
majority of cases the mistake has been induced by the offeree's 
own fraud, but in Bouiton v. 7on«* the matter was by no means 
clear. 


Jones, who had been accustomed to deal with Bfocklehurst, sent 
him a svritten order for fifty feet of leather hose on the very day 
that Qrocktehurst had transferred hts business to his foreman, the 
plaintiff. The plaintiff executed the order, but Jones accepted Md 
used the Roods in the belief that they had been supplied by 
hurst. He refused to pay the price, alleging that he had intended 
to contract with Drocklehurst personally, since he had a set-off 
which he wished to enforce against him. 


It was held that Jones was not liable for the price, but it is not 
clear whether the mistake tvas regarded by the court as unilaterai 
or mutual. If the court was convinced that the plaintiff knew of 
the set-off and therefore that the offer was not intended for him, 
the contract was clearly vitiated by unilateral mistake and was 
rightly held void.- But on the facts as a whole it Is perhaps more 
reasonable to treat the mistake as mutual. On this interpretation 
the sense of the promise fell to be deterrnined, and the decision 
is more difficult to support. A disinterested spectator, knowing 
, r.. .. .. ... . 1 .. .v:,-ively, 

. . ; i i »' *.. '. ' 

as hose piping. 

V. Most of the identity cases, however, have been obvious 
examples of unilateral mistake and in most the mistake has been 
due to the fraud of one of the parties. A clear instance is Hardman 
V. Booth} where the facts were these:— 


X., one of the plaintiffs, called at the place of business of 
& Co. This firm consisted of Thomas CandelJ only, though tne 
business was managed by a clerk c^led Edward Gandcll. X., 
fraudulently persuaded by Edward that the latter was a memtwr 
of the firm, sold and delivered goods to the place of busincM oi 
Gandcll & Co. but invoiced them to “Edward Gandell & 
Edward, who carried on a separate business with one Todd, 
the goods with the defendant for advances bona fide made to Gatio* 
& Todd. The plaintiffs now aued the defendant for conversion* 


' (1857). 2 H. & N. 564; *7 L. J. {Ex.) 117. It should be noted that 
report of this case given in Mnilstooe and Norman is incomplete, and that 
a proper understanding of the jadj^ent reference should be made to the otn« 
reports especially to the Law Jouroal. ... 

_ * Bramwell. B , seems to ^ve taken this view of the facts, for he *8? • 

■ It IS an admitted fact that the defendant supposed be was dealing 
Broeklehurst. and the plaintiff misled him by executing the order nnlcnown 
tohim"; ayL-J. (ExVatp. 119. 

• (t86i). 1 H. 4 C. 503. 
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Here no contract of sale ever came into existence, since X.’s offer 
\\*as made to Thomas onij', and Edw-ard, though he knew this 
fact, purported to accept it for himself. Edward thus acquired 
no title to the goods capable of transfer to the innocent 
defendant, and the latter was liable for conversion. 

Controversy is most frequently provoked by the necessity of Cundy v. 
proving that at the time of making the apparent contract the 
mistaken party regarded the identity of the other party as vital 
and that he intended to deal with some person other than the 
actual person to whom in fact he addressed the offer. The 
problem arose in an acute form in Cundy v. Lindsay,^ 

A fraudulent person named Dlenkam. venting from “ 37 Wood 
St.. Chcapside,” offered to buy goods from the plaintiffs, and he 
signed his letter in such a way that his name appeared to be 
'* Olenkiron & Co.” The latter were a respectable firm carrying 
on business at 123 Wood St Dlenkam occupied a room which 
he called 37 Wood St., but m fact its entrance was from an adjoin- 
ing street. The plaintiffs, who were aware of the high reputation 
of Blenkiron & Co., though they neither knew nor troubled to 
ascertain the number of the street where they did business, purported 
to accept the offer and despatched the goods to ” Messrs. Blenkrron 
& Co., 37 Wood St., Cheapside.” These were received by the 
rogue Blcnkam, and he in turn sold them to the defendants, who 
took them in all good faith The plainnflTs now sued the defendants 
for conversion. 

The case is difficult, for the tacts admitted of two different 
inferences. 

First, it might be inferred that, just as in Hardman v. Booths 
the plaintiffs Intended to sell to Blenkiron & Co., but that Bienkarn 
fraudulently assumed the position of buyer. If this represented 
the true position, an offer to sell to Blenkiron & Co. was knowingly 
“ accepted ” by Blcnkam and therefore no contract would ensue. 

Secondly, unlike Hardman v. Booth, it might be inferred that 
the plaintiffs, though deceived by the fraud of Blenkarn, intended 
or were at least content to sell to the person who traded at 37 
Wood St., from which address the offer to buy had come and to 
which the goods were sent. If this were the true position, 
there was a contract with Blenkarn of 37 Wood St., though one 
that was voidable against him for his fraud. 

The second inference was drawn unanimously by three judges 
in the Queen’s Bench Division,* but the Court of Appeal and 
the House of Lords, with equal unanimity, preferred the first view. 

Such a conclusion prejudices third parties who later deal in Third parties 
good faith with the fraudulent person. On the view of the facts 
taken by the House of Lords, the defendants in Cundy v. Lindsay 
were of course liable, for there had never been a contract of sale 
between the plaintiffs and Blenkarn, and Blenkarn therefore 
possessed no title which he could pass to a third person. On the 
other hand, had the view of the facts taken by the Queen’s Bench 
Division prevailed, while the contract between the plaintiffs and 
Blenkarn would have been voidable for the latter’s fraud, the 
defendants would nevertheless have been secure, since they had 


‘{1878). 3 App Caa 459 

* LtniMjK V. CMnJy (1876J. 1Q B I7.348: Blackburn, MeJIor and Bush, JJ. 
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Sowler V 
Potter 


innocently acquired this voidable title to the goods before it had 
in fact been avoided by the plaintiffs,* 

At least in Cundy v. Lindsay there was confusion between two 
distinct entities. In Sotvler v. Potter^, this element was lacking. 

In May, 1938, the defendant, who was then known as Ann 
Robinson, was convicted of permittinj' disorderly conduct at a cafi 
in Great Swan Alley, E.C. In July of the same year she assumed 
the name of Ann Potter and negotiating under that name obtained 
a lease of Mrs. Sowler'a premises in Coleman St., E.C. The 
agent who had conducted the negotiations on behalf of Mrs. Sowlcr 
stated in evidence that he remembered the convicnon of Ann 
Robinson. “ Therefore," said the trial judge, " he thought when 
he entered into this contract with the defendant that he was entering 
into a contract with some person other than the Mrs. Ann Robinson 
who had been convicted." 


On this interpretation of the facts Tucker, J., held the lease to be 
void ab initto^ since the plaintiff was mist^en with regard to the 
identity of the tenant. It may be questioned with respect whether 
this decision was correct. At the time when the agent concluded 
the bargain, the possibility that the defendant might be Ann 
Robinson was not within his contemplation, and therefore he 
could scarcely deny that he intended to grant the lease to the 
person with whom he had dealt. It is no doubt true that h® 
would not have formed this intention had he appreciated 
manner of person the tenant was, but once it U clear that he had 
that intention in fact the mistaken reason or motive that induced 
it was not enough to nullify the lease. To apply the wor^ of 
A. L. Smith, L.J., in an earlier case, there was only one entity— 
the woman known at one moment as Ann Robinson, at another 
Ann Potter—and it was with this one entity that the landlord 
intended to contract.® On the other hand the lease was clearly 
voidable on the ground of fraudulent misrepresentation, for lU 
answer to a request for a reference the defendant submitted 
name of a certain Mr. Hopfenkopf, an obvious accomplice in 
crafty scheme. This gentleman, according to the finding of w® 
judge, "deliberately wrote what he knew perfectly \veU to b® 
untrue for the purpose of deceiving the plaintiff.”* The 
Was therefore voidable and there was no reason to invoke the 
of mistake. 


A/w * ^ clearly supports the view that a plea of mistaken 

Metal identity will succeed only where two distinct entities are involved^ 
Edriiie, IS King's Norton Metal Co., Ltd. v. Edridpe, Merrett ^ Co., Ltd.. 

Merrett 6*_ ___ 

Co, Ltd. . 

^Lindsay v. Cundy (1876), 1 Q B D 348. at p 355. per plackbam. 
The role is that: " %Vliere a persoa has bona fide acquired an interest 1“ 
goods under an existing but a voidable contract, you cannot as against rn» 
persoa avoid the contract." , 

* [194®] I K B 271: for a fuller report see [1939] 4 All £• K- 47® • 

decision is criticized at length by Dr A L. Goodhart. 37 L Q R. PP- ** 
e* leq. 

* king's ^fortoM Meta! Co. Ltd. v. Edrxdge. Merrett Co. Lid. (lW7J« 

*4 9®’ P- 99 In SeUlt v Buichtr. [1950] i K. B 67*' ** P, I?,,’ 

1*949] * All E R ti07,atp 1H9: Denning. L.]. said, *'1 do not thiM . 
Sowltr V PotUr can stand with King’s Norton Metal Co v. Edridge. Mere 
<S- Co , Lid " 


* This aspect of the case is reported only m I1939] 4 All E. R- 47® 

• /Hgratn v. Ltllle. x Q B. 31, at p. 56, per Pearce, L-J. 

M«897)I4T.L. R.9S. 
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A man named Wallis, for the purpose of cheating, set up in 
busing as Hallam & Co. He prepared writing paper at the head 
of which was a faked illustration of a large factory and a statement 
that Hallam & Co. had depots at Belfast, Lille and Ghent. Writing 
on this paper, he ordered and obtained goods from the plaintiffs 
which Were later bought from him in good faith by the defendants. 
The plaintiffs had previously sold goods to Wallis and had been 
paid by a cheque signed *' Hallam & Co.” In an action against 
the defendants for the value of the goods, the plaintiffs contended 

■ .. 'they 

• the 


The contention failed. The plaintiffs, since they could not have 
reliedonthe creditof a non-existent person, must have intended to 
contract with the writer of the letter, though of course they would 
not have formed this intention had they kno>vn that he was 
masquerading under an atias. They were unable to show that 
they meant to contract with Hallam Sc Co., not with Wallis, for 
there were not two separate entities as there were in Cundy v. 

Lindsay. The contract was no doubt voidable for fraud, but as 
it had not been avoided at the time of the sale by Wallis to the 
defendants, the title of the latter prevailed over that of the 
plaintiffs. 

Even where two distinct entities are involved, it may be difficult 
to determine whether the circumstances justify the rebuttal of 
the prima facie presumption that a party intends to contract 
wth the person to whom he apparently addresses his offer.* 

“Each case must be decided on its own facts. The question in 
such cases is this. Has it been sufficiently shown in the particular 
circumstances that, contrary to the prima facie presumption, a 
party was not contracting with the physical person to whom he 
uttered the offer, but with another individual whom (as the other 
party ought to have understood) he believed to be the physical 
person present. The answer to that question is a finding of fact.”* 

That the answer may not be easy is shown by the contrasting cases Contrasting 
of Phillips V. Brooks* and Ingram v. Liitle.* The facts of the 
former were as follows;— 

A man called North entered the plaintiff’s shop and selected pearls 
of the value of £2,550 and a ring worth £450. He then wrote out 
a cheque for £3,000 saying, as he did so, *' You see who I am, I am 
Sir George Bullough,” and then gave an address in St. James' 

Square. The plaintiff had heard of Bullough and upon consulting 
a directory found that he lived at the address given. He then said; 

“ Would you like to take the articles with you ? ” North replied:« 

“ You had better have the cheque cleared first, but I should like to 
take the ring, as it is my wife’s birthday tomorrow.” The plaintiff 
let him do so. North pledged the ring for £350 to ffie defendant, 
who had no notice of the fraud. 

These facts, as in Cundy v. Lindsay, admitted of two possible 
answers. The plaintiff either intended to sell the ring to the 
person present in the shop, whoever he was, or he intended to 
sell to Bullough and to nobody else. If the first solution was 

‘ Ingram v. Little, [1961] i Q. B. 31, at 50, 66. 

* Ibid, at p 61. per Pearce, L.J. 

* [1919] 2 K. B 243. See also Dennant v. Skinner and CoUom. riOjS'l 

a K.B 164: 11948)2 ABE. R. 29 ^ 

* Supra 
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correct, then a contract of sale had been concluded, though one 
that was voidable for the fraudulent representation of North that 
the means of payment would be furnished by Bullough. Being 
voidable, i.e., valid until disaffirmed, a good title to the ring would 
be acquired by the defendant. If, however, the second solution 
was correct, then the plaintiff’s mistake prevented a contract from 
arising. Not even a voidable title would pass to North, and the 
defendant could acquire no right of property whatsoever. 

Horridge, J., adopted the first solution. He drew the 
inference that the jeweller, doubtless gratified that he had secured 
Bullough as a customer, intended, come what might, to sell to 
the person present in the shop. It is submitted, with respect, 
that this was the correct inference. The jeweller could succeed 
only upon proof that he intended to contract with Bullough and 
with nobody else, but in fact the evidence that he tendered 
scarcely supported this view. Beyond, looking up Bullough s 
address in a directory, he had taken no steps to verify his cus¬ 
tomer’s story and it would seem that he deliberately took the risk 
of the story being true. It does not follow, of course, that a 
contract made with a person actually present, i.e., identified by 
sight and hearing, can never be void on the ground of mistaken 
identity where he represents himself to be somebody else. I| 
North had entered the shop disguised as a man of standing well 
known to the jeweller, his identity might well have been relevant. 
The jeweller might have been able to prove that he intended to 
deal only with the man of substance, not with the different person 
present, and that therefore no contract had arisen. 

The facts in Ingram v. Little^ were these:— 

A swindler, falsely calling himself Hutchinson, went to th® 
residence of the plaintiffs and negotiated for the purchase of tnei 
car. They agreed to sell it to him for £7:7. hut, o" 
proposal to pay by cheque, called the bargain off. He 
told them that he was P. G. M. Hutchinson having business inteie 
in Guildford and that he lived at Stanstead House, Caterham- 
Upon hearing this, one of the plaintiffs slipped out of the roo^ 
consulted the telephone directory at a nearby post office and ^en 
that P. G. M. Hutchinson lived at the Caterham address. Fee ? 
reassured, the plaintiffs, though they had never previously near** 

P. G. M. Hutchinson, agreed to sell the car to the swindler, 
later sold it to the defendant who acted in good faith. 

These facts raised similar problems to those which confronted 
^Horridge, J., in Phillips v. Brooks,* but, unlike that 
judge, the majority of the Court of Appeal held that the ofTer 0 
the plaintiffs to sell the car was to be interpreted as made sole y 
to P. G. M. Hutchinson and that the swindler tvas incapable 0 
accepting it. The plaintiffs, therefore succeeded in their clai 
against the defendant for the return of the car or alternatively to 
damages. 

While each case admittedly depends upon its own f^^'** 
is difficult to reconcile Phillips v. Brooks and Ingram v. 

In the former, the shopkeeper at least knew of the existence o 
Sir George Bullough; in the latter, the plaintiffs had never hcaf^ 


I Q. n Jt; [i9«o] 5 AU E. R. 331. 

^1919] 3 K. n. 343. 
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of Hutchinson, and therefore there was less reason for attributing 
to them an intention to deal wth him rather than with the person 
identified by sight and hearing. In all cases of this type, the vital 
factor in the mind of the seller is the ability of the buyer to pay, 
but there seems to be little substantial difference between a 
mistaken reliance upon the credit-worthiness of a non-existent 
person* and of a person who indeed exists but of whom the 
mistaken party has never heard. Whether, and upon what lines, 
the cases are to be reconciled must await further litigation. 

If, whatever the difficulties of construction, the courts con¬ 
clude that a vital mistake exists, this conclusion, as is shown by 
Cundy V. Lindsay and Hardman v. Booth*, may operate to the 
prejudice of third parties, and it is perhaps regrettable that the 
cou^ have not reached a decision more in accord with natural 
justice by expanding the doctrine of estoppel. 

“ Estoppel,” said an ancient authontjr, ** is where one is concluded 
and forbidden in law to speak against hts own act or deed, yea, 
though it be to tell the truth ”* 

The particular aspect of this doctrine that seems relevant in the 
present context is estoppel by misrepresentation, which operates 
when a man gives to another a false impression of some fact as 
the result of his own language or conduct.* 

"It is a rule of universal application that, if a person makes a false 
representation to another and that other acts upon that false repre¬ 
sentation, the person who has made it shall not afterwards be allowed 
to set Up that what he said was false and to assert the real truth in 
place of the falsehood which has so misled the other.”* 

On this hypothesis could not the defendants in Cundy v. Lindsay 
justifiably have said to the plaintiffs,* you delivered possession 
of the goods to Blenkarn under what had all the appearance of 
being a valid contract; we reasonably believed that what was 
apparent was also true (in fact it would have been abnormal to 
believe otherwise), and we acted on that belief to our damage” ? 

If there is any virtue in the judicial reflection that " whenever 
one of two innocent persons must suffer by the act of a third, he 
who enables such person to occasion the loss must sustain it,”’ 
the person most to blame, at any rate in cases of mistaken identity, 
is usually not far to seek. The less innocent of the two is as a 
rule the first victim of the fraud. In Cundy v. Lindsay, for 
instance, the plaintiffs were by no means blameless, for they 
accepted the offer of the fraudulent Blenkarn without ever 


‘ As in King’s Norton Metal Co., iJd. v. Edridge, Merrett 6* Co., Ltd., 
supra, pp. 316-17. 

* Supra, pp 214-16 

* Termes de la Ley. tit. Estoppel 

* Bigelow. Estoppel (5th Edn), p 556, see Ewart, Principles of Estoppel, 
p. 12. 

‘ Balkxs Consolidated Co. v. TomAtnson, [1893] A. C. 396 at p. 410, per 
Lord Macnaghten. citing Lord Cranworth in Jorden v. Money (1854), 5 
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Effect of Mutual Mistake in Equity. 

Although there may have been no contract under which either 
the property or a power to transfer the property in the goods was 
given to X., yet A. will be estopped from denying the validity of 
a disposition made by X. in favour of one w'ho takes innocently 
and for value. This was the case in Henderson &Co. v. Williams.^ 

Fletcher, by_ pretending that he was Robinson, induced Grey 
& Co. to sell him sugar lying in the defendant’s warehouse. Grey 
& Co. never intended to contract with Fletcher, and it was held that 
the ownership of the sugar did not pass to him. Grey & Co., 
however, instructed the defendant to hold the sugar to the orders 
of Fletcher and to accept his instructions for delivery. Fletcher 
then agreed to sell the sugar to the plaintiff. The plaintiff, before 
concluding the contract, obtained an admission from the defendant 
that the sugar was held at the disposal of Fletcher. The contract 
was then concluded, and the price paid by the plaintiff. The 
defendant refuse^^^deliver the sugar to the plaintiff and he was sued 
^ in troverfdr.damages. 

Aj£hQUgK“’flT^action was in form against the warehouseman, the 
rear'd^^dants were Grey & Co., and the question was whether 
they could deny that the right of ownership was now vested in the 
plaintiff. Lord Halsbury, after pointing out that there was not 
even a voidable contract under which the ownership of the sugar 
passed to Fletcher, said:— 

“ But that is not the only quesuon. There may be a question where, 
although no property had m fact passed, yet the true owner has 
allowed another person to hold himself out as the owner in such a 
way as to make an innocent person enter into a contract, which 
contract being performed cannot be set aside.” 

Judgment was given for the plaintiff By expressly authorizing 
Fletcher to dispose of the goods. Grey Sc had held him out to 
the world as true owner. 

It must be repeated, however, that whatever the inherent 
virtues of estoppel as a protection to the innocent third party may¬ 
be, such a decision as that of the House of Lords in Cundy v. 

Lindsay shows that it can rarely in practice be used to mitigate the 
common law of unilateral mistake. * 

(B) Effect of mutual and wilateral mistake in equity. 

(i) Mutual mistake 

Equity follows the law in holding that a mutual mistake does Mutual 
not as a matter of principle nullify a contract.’ In the nature of 
things, indeed, there is no room for equitable relief, since the generally 
court, after considering the mistake and every other relevant fact, toUows the 
itself determines the sense of the promise. In general, therefore, 
a party is not allowed to obtain rectification or rescission of a 
contract or to resist its specific performance on the ground that 
he understood it in a sense different from that determined by 
the court. 

The position is illustrated by the case of Tamplin v. James.* Tamphn v 

---——- James. 

1 [18951 I Q B 521. 

• The Law Reform Committee in its izth report has recommended that, 
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Effect of Mutual Mistake in Equity. 

“ He may have persuaded himself that the letter was right; but 
if there was not a common mistake it is plain and palpable that the 
plaintiff was mistaken and that he had no intention of letting his 
own shop, which he had built and carefully constructed for his own 
purposes.”^ 

The sense of the plaintiff’s promise, judged by the objective 
standard, was no doubt that the lease should include the first 
floor of the building, but none the less the court was prepared to 
intervene, since it would inflict an undue hardship upon the plain¬ 
tiff to hold him to the bargain. Although the judge felt that he 
could not force a rectification of the contract upon the parties, he 
considered that it was 

" right and just and perfectly consistent with other decisions that 
the defendant should have an opportunity of choosing whether he 
will submit, as the plaintiff asks that he should submit, to have the 
lease rectified by excluding from it the first floor or whether he 
will choose to throw up the thing entirely, because the object of the 
court is, as far as it can, to put the parties in the position in which 
they would have been if the mistake had not happened.”* 

The defendant submitted to this rectification * 

In the case of mutual mistake, therefore, while equity generally 
follows the law, it may be prepared, if the occasion warrants, to 
relieve a party from an apparent contract that might be enforceable 
at law.^ Relief takes the form of a refusal to grant a decree of 
specific performance of the contract against the mistaken party. 
It is not possible, however, to specify the cases in which this 
remedy will be withheld, for the exercise of any discretionary juris¬ 
diction must inevitably ‘ “ * 

ces of each case. But i • • ‘ ’ ,I 

Romilly in an instruct • ’ ' ' 

subject to an existing tenancy had been bought by the defendant 
at an auction under the honest, but mistaken, belief that the rent 
stated in the particulars of sale referred not to the whole, but only 
to half of the land. Had he read the particulars carefully he could 
have discovered the truth.® Lord Romilly, M.R., said: 


formance against him. If there appear on the particulars no ground 
for the mistake, if no man wth his senses about him could ha\e mis¬ 
apprehended the character of the parcels, then I do not think it is 
sulBcient for the purchaser to swear that he made a mistake or that he 
did not understand what he was about/** 


^(1884), aSCb D at p 306 

* (1884). 38 Ch. D. at pp. 36^7. 

* It been objected, however, that the judge had no jorisdictioo to 

rectify the lease after it had been executed nnless he fouoa fraud in the 
defendant: May v Plait, [1900] i Ch. 616. at p. 633. per FarsicU. J For a 
review of this and other similar cases, see Williams, and Pueekater, 

ist Edn., pp. 7x3-19. 

* Compare, for instance, the treatment of Wood v. Seattk, supra, p. 312, 

by a common law court 1 F 4 F, 393 and by the Court of Chancery 

(1S35). 2 K. A J. 33. For a discussion of equitable relief, see 28 Mod. L. Rev., 
pp. 26^72. (S. J. Stoljar) 

* Su-onlund v. Dtatilty (iSbx), 39 Beavan, 430 

* ffcirf. at pp. 433-'I- 
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In the result, the Master of the Rolls dismissed the bill for specific 
performance. 

(2) Unilateral mistake 

In the case of unilateral mistake it is clear that if one party 
to the knowledge of the other is mistaken as to the fundamental 
character of the offer—if he did not intend, as the other well 
knew, to make the apparent contract—the apparent contract is a 
nullity and there is no need, indeed no room, for any equitable 
relief. However, although equity follows the law in this respect 
and admits that the contract is a nullity, it is prepared to clinch 
the matter by formally setting the contract aside or by refusing a 
decree for its specific performance.^ In Webster v. Cecil,* for 
instance:— 

Cecil, who had already refused to sell his land to Webster for £2,000, 
wrote a letter to him in which he offered to sell for £1,250. Webster 
accepted by return of post, whereupon Cecil, realizing that he had 
mistakenly written £1,250 for £2,250, immediately gave notice to 
Webster of the error. 

This was operative mistake at common law, for, at any rate in the 
case of sale of land, any mistake as to price “ must necessarily 
go to the whole substance of the consideration at law.”* Know¬ 
ledge of the mistake was clearly to be imputed to Webster and in 
the result Lord RoMiLLY refused a decree of specific performance. 

A contract may also be rectified on the ground of unilateral 
mistake, if the plaintiff proves beyond reasonable doubt that it 
was intended to contain a certain term beneficial to himselfi but 
that the defendant allowed it to be concluded without that te^) 
knowing that the plaintiff was ignorant of its omission. 
instance: 

A tender by the plaintiffs for the erection of a school 
defendants provided that the work should be completed in eighw 
months. The defendants, however, prepared a contract . 
provided for completion in thirty months, and the plaintiffs cxecu 
this contract without noticing the alteration. Before execution y 
the defendants, one of their officers discovered that the 
were ignorant of the alteration but they took no steps to 
him. The price for the work would have been higher had 
tender been based on a period of thirty months.* 

On these facts, rectification on the ground of common mistake 
was ruled out, since the parties held different views of what w^ 
intended to be inserted in the contract. Nevertheless, the cou 
ordered the contract to be rectified on the ground of unilatew 
mistake by the substitution of the shorter for the longer perio • 


' Wxldtng V. Sandefson, [1897] 2 Ch. 534: Re Intematiwal SocMty of 
Auettoneers and Valuers, BatUse’s case, I1898] i Ch. no 

* (i86x), 30 Beav. 6a. 

* Williams, Vendor and Purchaser Eda ), i> 679 ^ ,Kfr867). 

L. r'. , ■ ' - ■ ' ■ 

the c ■ .. . ■ • . ' , , 

{19611 * All E. R 543 ' , 

* See a discnssioa of the case in 77 L. Q. R. pp. 313-16 (R. E. Megawl' 
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SECTION III. DOCUMENTS MISTAKENLY 
SIGNED. 

A group of cases must now be considered which have long 
been treated as forming a separate category at common law and 
which may be regarded as an appendix to the general discussion 
of mistake. These cases occur where a person is induced by the 
false statement* of another, to sign a written document containing 
a contract that is fundamentally different in character from that 
which he contemplated. The fraudulent person may be the other 
party to the apparent contract but more often he is a stranger. 
The following is a typical illustration of the situation: 

Lord William Neville produces to Qay some documents entirely 
covered with blotting paper except for four blank spaces that have 
been cut in it. He says that the hidden documents concern a 
private family matter and that his own signature requires a witness. 
Thereupon Clay signs his name in the blank spaces. The truth is 
that the documents are promissory notes to the value of £11,113 
signed by Clay in favour of Lewis. On the faith of these notes 
Lewis advances money to Lord William Neville.* 

Such a case as this is affected by mistake in the sense that the 
first victim of the fraud, the person who signs the document, 
appears to have made a contract or a disposition of property, 
though his intention was to append his signature to a transaction 
of an entirely different character. The category of document 
actually signed is not what he thought it was. But nevertheless 
can he rely upon this fact as a defence if he Is later sued upon 
the apparent contract by the second victim of the fraud, as for 
instance by the man who has given value in good faith for a 
promissory note? 

Let us first presume that the person who signs the document 
has not been guilty of negligence in so doing. The rule then is 
that to any action brought against him on his signature he can 
successfully plead that the document is not his. The origin of 
this rule is to be found in the medieval common law. If a 
plaintiff based his case upon the production of a deed, the only 
plea open to the defendant was to deny that the deed was his: 
in the language of the age, Scriptum predictum non est factum suum.^ 
In the fifteenth century the plea was extended so as to enable a 
defendant who could not read to prove that its written terms did 
not correspond with its effect as explained to him before he put 
his seal to it As late as 1582 it was said to be “ the usual form 
of pleading ” that the defendant was a layman and without 
learning and that he had been deceived by a distorted recital of 
the contents.* The plea, as its language showed, vras confined 
to cases where the defendant was sued upon a deed, and, at a 
time when illiteracy was frequent enough to demand special 
protection, it was unexceptionable. But in the course of the 


‘ Httsham v. Zenab, [i960] A. C. 316. at p 335. 

* L«tuis V Clay (1897). 67 L. J (Q- B) *14 

» Supra, p 5; Fifoot. Htstory and Sources of tie Common Law, pp 231-3: 
248-9. 

* Thoroughgood’s Case (1582). 2 Co Rep sa 
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nineteenth century it was extended with little reflection and 
without warrant to coses of simple contracts in writing, even 
though the defendant was not illiterate; and the courts sought to 
conceal or to justify the extension by the invocation of want of 
consent. The apparent contract, it was said, was a complete 
nullity. 

’* And it is invalid, not merely on the ground of fraud, but on the 
ground that the mind of the signer did not accompany the signature; 
in other %vords that he never intended to sign, and therefore in 
contemplation of law never did sign, the contract to which his name 
is appended.’*^ 


Lord Russell of Killowen even remarked that the signature of 
Clay in the circumstances given above had no more effect than 
if it had been written for an autograph collector or in an album,* 
Another judge said that a deed procured by such means was no 
more a genuine deed than if the signature had been forged.* 
Although the case will rarely arise, it should be observed that the 
rule applies even though the person responsible for the mistake 
has not been guilty of fraud,* 

The extension of the rule to simple contracts, thus based on 
a misreading of history and on an idealistic conception of consent, 
has proved unfortunate. The judges would have been on surer 
ground If they had concentrated on the inferences that reasonable 
men would draw from the conduct of the parties. Surely a 
reasonable man would assume that a person who affixes his 
^gnafure to a document must accept the normal consequences. 
The decisions on the subject, however, are now so firmly estab¬ 
lished that it is unprofitable to emphasize their demerits. The 
judges have at least attempted to mitigate the effect of their rule 
by applying it only where the person whose signature has been 
fraudulently procured was mistaken about the character, as distin¬ 
guished from the contents, of the document that he signed. He 
must satisfy the court that he intended to sign a document or enter 
into a transaction fundamentally different in character and class 
from that which he actually signed.* He will be able to prove this, 
for example, if he endorsed a bill of exchange believing it to be a 
contract of guarantee;* if he executed a mortgage deed in the 
belief that it was a de^ conferring a power of attorney;^ or if he 
signed a document in the belief that it concerned an insurance 
matter already raised between the parties, though in fact it was a 
guarantee of the fra udulent person’s bank over-draft.® If, on the 


Co, j ^92, 

Pears " / an 

actua , .. uiuii uieiuie. mepieayi won 

avail a si^er ivhosc faculties are so imperfect that he does not know what he »s 
doin^. sedquaere, see BlamUy v Ryan (1956). 99 C L. R. 362. at p. ^ot. in the 
High Court of Australia, per FuIIagor. J. or 

* National Rravinctal Dank of citgland v. Jackson (1S86). 33 Ch. D '• 
Howalson v. M ebb. I1907J x Ch. 337. atfd . [1908] 1 Cb. i. AfuskAam Finance, 
Ud. v. Howard [1963} , q. b. 904: fig63l r All E. R. Si. 

f-osl/r V. Afaekmnon (iSSg). 1~ R. 4 C. P. 704; tn/ra. p 229 
■ (1907I * Ch. 222, , ^ 

P Cumberland BanksngCo Bragg,{squli •"A**- 
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other hand, he fully appreciated the class or character of the 
document he cannot deny that his mind accompanied his signature 
by showing that he was mistaken as to the contents or legal effect 
of the document. 

This distinction between the character and contents of a docu- Distinction 
ment may be illustrated by two cases concerned with hire-purchase ^^twccn 
transactions. rad™!." 

In Muskham Finance Ltd. v. Howard:^ tents 

The defendant was m possession of a car under a hire-purchase 
contract u hich entitled him to sell the car if he fell into arrears \v ith 
the p3>-ments due to the finance company. Having fallen into arrears, 
he asked a dealer to find a buyer. Instead of doing this, the dealer 
relet the car to a third person, X , on hire-purchase terms through 
the same finance company. The dealer then presented a document 
to the defendant which he described as a “release note” terminating 
the defendant's interest in the car, but which in fact was an indem¬ 
nity form containing inter aha a guarantee for the payment of all 
moneys due by X. under the second hire-purchase contract 

It was held by the Court of Appeal that, though to the defen¬ 
dant’s knowledge the note related to a hire-purchase transaction 
and affected his rights thereunder, it was wholly different in class 
and character from the termination of his rights and liabilities 
to \shich his mind was directed. 

In Mercantile Credit Co. v. Hamblin^* the facts were as follows: 

The defendant entrusted the task of raising a loan of 4 i.ooo on the 
security of her Jaguar car to a motor dealer Certain documents 
described by the dealer as necessary for this purpose were handed to 
her and she signed them m blank without reading them, believing 
that they were documents to be used for raising money on the security 
of the car. They were, m fact, hire-purchase forms used by the 
plaintiffs, a finance company. 

The dealer completed the forms on the footing that as owner of the 
car he had agreed to sell it to the plaintiffs and that it would be de¬ 
livered to the defendant on hire-purchase terms. The plaintiffs 
accepted the forms in good faith and paid the agreed price to the 
dealer. No part of the price reached the defendant, who remained in 
possession of the car ignorant of what had happened. 

The defendant, when sued by the plaintiffs for the return of 
the car and for recovery of the payments due under the hire- 
purchase contract, pleaded non est factum, but this was rejected by 
the Court of Appeal. She realized that the documents were to be 
used for the purpose of raising money on her car. \Vhat she did 
not realize was that their contents affected this purpose by way of a 
hire-purchase contract instead of by way of a mortgage. ‘"Those 
documents were of the class and character which she had in mind, 
being documents capable of being used for raising money on the 
security of the car 

These two decisions illustrate the distinction between "charac¬ 
ter” and "contents.” But that the distinction is by no means easy 
to draw is shown by a comparison of two other decisions: Hozvat- 
son V. Webb* and Gallic v. Lee.^ 


* [1963] I Q B 904; [1963] I All E R 8i. 

* [19G5] 2 Q. B. 242. [1964] 3 All E. R. 592. 

» Mercantile Credit Co v. Hamblin, [1965] 2 Q B 242. at p. 268: riq64l 2 
All E R 592. at p 600. per Pearson, L.J. 

* [1907] I Ch 537 
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In Howatson v. Wehb: 

The defendant, who held Blacicacre as the nominee and trustee of 
X., executed a mortgage of the estate tn favour of a third party in the 
belief, fraudulently induced by X., that the document was “just a 
deed transferring that property.” The mortgagee lent £i,ooo toX. 
and now sued the defendant under the personal covenant in the deed 
for the repayment of this sum. The defendant pleaded non est 
factum. 

Warrington, J., held that to mistake a conveyance by way of 
mortgage for an outright convtymce was a mistake that affected 
only the contents of the deed, and that therefore the plea failed. 
The ratio decidendi was expressed in the following words: [The 
defendant] “was told that they were deeds relating to the property 
to which they did in fact relate. His mind was therefore applied 
to the question of dealing with that property. The deeds did deal 
with that property. ... He knew he was dealing with the cl^s of 
deed with which in fact he was dealing, but did not ascertain its 
contents.”^ A Court of Appeal later put the decision on the 
ground that “the character and class of document was that of a 
conveyance of property, and Webb knew this."* 

In Gallic v. Lee:^ 
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himself. She signed jt without reading it. Later Lee mortgaged tn ^ 
house to X. 


In an action against the defendant claiming that the deed was void, 
the plaintiff successfully raised the plea of non est factum. 

It will be noticed that, as in Howatson v. IVebb, the plamtin 
assumed that the document transferred her interest in the land, as 
in fact it did. Her mistake was in believing that the assignmen 
effected a gift, not a sale. In this respect the position was simuar 
to that in Hotcatson v. tVebb\ but in Gallic v. Lee the plaintiff mis¬ 
took not only the effect of the document, but also the identity of the 
assignee. Stamp, J., distinguished Howatson -v. U'ebb on the 
ground of this second mistake. He held that there was tiotbmg m 
the judgment of Warrington, J., in Howatson v. tVebb to confli 
with the proposition that if a person executes an assignment on the 
faith of a representation that the assignee is A. when in fact he is •» 
the representation affects the character or class of the docutnen 

It is possible, indeed, that Howatson v. U'ebb was an 
nate decision, but it has never been overruled or even double • 
In Gallic v. Lee, therefore, it had to be distinguished. “ * 
suggested with respect that the distinction in fact drawn by t 


* [1907! I Ch at p 5i0- See also Dacot Chapman, 11007] 2 Cb 2”- 

C-.t.-..,.. » t_ -- »i.« of Warrington. } • 

•. . Ircgardeditassoofavion^) 

• . . . anti Cojens-llardy. >1 

, ■ ■ . . • . ; to do more thanthat 


accept and appro\ e ol es’cry word o< his judgment.** 

• rinunfc. Ltd. v. Itouard. IitKij] I Q H 90-». nt p. 9*** 1 ^ 

I Aft E. R. St, at p 83, prroinow ,, „,*nn 

• (19^*31 a All 1:. U 312. tioTiSl I W. U H. 1190. See a valuable " 
threxseia 16 Camb L- /. 187 (C C. Turpin). Sec also Note. p. * 3 ’' 
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learned judge is not wholly convincing. In the present context, 
the identity of the assignee is no more significant than the identity 
of the assignment. If to mistake a mortgage for an outright 
assignment relates merely to the contents of the document, not¬ 
withstanding that the mortgagor becomes subject to heavy and 
continuous obligations, is there any reason why a mistake as to the 
identity of the assignee should have a more fundamental effect?* 
The line between what is and what is not fundamentally dif¬ 
ferent is difficult to draw. Perhaps it is over-subtle to deny that a 
mortgage, especially as it is now made by a lease, is of a totally 
different description from an out and out conveyance. Neverthe¬ 
less, the tendency of the courts to restnct the plea of mistake 
within narrow limits is justified by the dangerous confusion that 
would ensue if a man were able to disown his signature by proof 
that he misunderstood the actual contents or legal effect of the 
document.* 

It remains to consider whether the additional fact of negligence 
alters the position in a case to which the doctrine of non est factum 
is normally applicable. Once it is definitely established that a 
person has been negligent in signing a document without first 
ascertaining its true character, it was decided by a strong Court of 
Appeal in Foster v. Mackinnon^ that he cannot plead his mistake 
against an innocent third party who has acted to his loss upon the 
faith of the document. The signatory is estopped by his negli¬ 
gence from raising the defence of non est factum. This was recog¬ 
nized at least as early as 1693.^ 

In Foster v, Mackinnon 

the action was against the defendant as indorser of a bill of exchange. 
It appeared that one Callow took the bill to him and asked him to 
sign It, telling him that it was a guarantee. The defendant, m the 
belief that he was signing a guarantee similar to one which he had 

• f 1 .1.. t. »I U..t. ... 1 . 


out notice of the fraud. 

The action was first tried by the Lord Chief Justice, who told the 
jury that if the defendant signed the paper without knowing that 
it was a bill and under the belief that it was a guarantee, and if he 
was not guilty of any negligence in so signing the paper, then he 
was entitled to their verdict. The jury found that the defendant 
had not been negligent and returned a verdict in his favour. On 
appeal, the Court of Common Pleas endorsed the direction given 


* {1869). L R 4 C. P. 704 Bovill, C J ; Byles. Keating and Montague 
Smith. J.J. 

* Duchess of Atbermarle and Monk v.Earl oj Bath Ch 193, 

p 194: 22 E. R. 1155. 
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by the trial judge, -but ordered a fresh trial on the ground that the 
issue of negligence had not been fully and satisfactorily considered. 
In the result, therefore, the right of the defendant to plead non est 
factum was to depend upon whether he was ultimately found to 
have been guilty of negligence. 

The ruling in this case, that negligence is material inthepresent 
context, was later obscured by the decision of the Court of Appeal 
in Carlisle and Cumberland Banking Co. v. Bragg^ on the following 
facts: 

A man, called Rigg, produced a document to Bragg and told lum 
Aat it was a copy of a paper concerning an insurance matter which 

Bragg had signe'* ••—“ -* — -— . j . i • t t . j 

and blurred in • 

The document • 

account with the 

negligent. 

Despite this finding, the Court of Appeal affirmed the decision of 
Pickford, J., and held that Bragg was not estopped by his negli¬ 
gence from pleading non est factum since Foster v. Mackinnon was 
inapplicable in the instant circumstances. The decision, which 
was followed by Stamp, J., in Gallie v. Lee,^ was based on two 
grounds. 

First, the court understood Byles, J., to have said in Fostery. 
Mackinnon that negligence is materia! only if the document mis¬ 
takenly signed is a negotiable instrument. If such were the rule, 
the result would be strange in the extreme. It would mean that if 
the document happened to be a promissory notq for £5, the negli- 
gent signatory would be liable to a later holder in due course;* but 
if It chanced to be a guarantee of the fraudulent person's overdraft 
to a limit of 3Cs,ooo, he would escape liability. Thus, chance 
would turn the scales. But Byles, J., laid down no such rule. 
\Vhat he pointed out %vas that a person, who signs a negotiable 
instrument knowing it to be such, cannot invoke the plea of non 
est factum when sued by a holder in due course, since he cannot 
deny that he understood the character of the document.* 

The second ground upon which the decision in Bragg’s Case 
was based was that even if negligence were relevant it w’ould not 
estop the defendant for rtvo reasons: (a) he owed no duty of care 
to the plaintiff; (6) the proximate cause of the loss to the plaintiff 
was not the defendant's negligence, but the fraud of Rigg. 

Each of these reasons deserves a comment. The first seems to 
be open to more than one criticism. Assuming a duty of care to be 
required in the context, it was thought to be absent because the 
dorament was signed in ignorance that it was the guarantee of a 
^ • i! therefore the existence of a creditor to whom the duty 
might be owed could not have been within the defendant’s con- 

T ® trenchant criticisms of this decision, see *5 

GuMt) ’ PP- (Sir William Anson), and 79 L Q. R.. pp. 34&-30 (A O. 

* Supra, p. 228. 

‘tuP course means a holder of a bill of cxch.nnKC, cheque or 
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templation. But it is submitted that, if this line of reasoningmuk* 
be pursued, a more realistic view should be'taken of*vhit''per8gns‘. 
fall within the contemplation of a negligent signatory. A^dut^of* 
care is relative to the particular circumstances ‘of'each case. It\ 
cannot be defined in absolute and exhaustive termsi *At bottomTit 
must depend upon what is expected of a prudent man., If arf 
educated man is so imprudent as to sign a document without 


But a more serious objection to the decisions in Bragg's care 

and jn Gallie v. Lee is the basic assumption there made that it 'vas 
necessary, if negligence was to be relevant, to prove a duty of care. • context. . ^ 
Such a duty of care is indeed an essential element in a<plamtifFjs 
cause of action when he sues in negligence. But it has no place 
when a man is sued on a contract or on a disposition of property. 

In Foster v. Mackinnon,^ for instance, the trial judge rejected.the 
plea of non est factum not because the defendant had violated a duty 
of care owed to his neighbour, but on the simple ^ound that he 
’' * • • listed by * 

tort. In 

• ' a plain- *- 

• . this plea 

does not depend upon the existence of any duty of care owed by 
the plaintiff to the defendant * * ^ 

“The real quesuon is not whether the plaintiff was neglecting some 
legal duty, but whether he was acting as a reasonable man and with 
reasonable care.”* 

So also; the question in Bragg's Case and in GalUe v. Lee was 
simply whether it was the act of a reasonable man to sign the 
document without taking the trouble to read it. 

r>.—. ...j /-'.If... r. ». Signer’s 

negligence 

. not the 

' proximate 

cause of the 

the signer, in itself, can never be the proximate cause of the loss 
“for there is always interposed the misrepresentation of some third 
party.”* This is an essential link in the ultimate deception of the 
plaintiff by the fraudulent person. Nor docs it help matters, as 
Lord Esher suggested,® to say that the negligence must be the real 
cause of the loss. In this class of case there is no single cause, but 


must have “directly and proximately enabled” the fraudulent 
person to deceive the plaintiff.'^ 

1 Supra, p 229. 

* ” • ^ ' 1 f’.-t — *>—» f'- r.t r -1 A r. 

' ■ " • 324-5: 


* Ewart, op cti , at p. 120. 

^ Swan V. North Brthsh Australasian Co. (1863). 2 H. & C. 173, at p. 180. 
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This criticism of Bragg*s Case, however, whether it be per¬ 
suasive or not, does not alter the fact that it has not yet been over¬ 
ruled. On the other hand, the decision no longer attracts the 
enthusiastic support of the Court of Appeal. Thus in Muskham 
Finance Ltd. v. Howard' where the plea of non est factum succeeded, 
Donovan, L.J., in delivering the judgment of the court said; 

“There was here no plea of estoppel raised by the finance company. 
Had there been, then, seeing that the guarantor was, as the judge 
found, very careless in signing the form without reading it, this court 
might have had to reconsider Carlisle and Cumberland Bank v. Bre^g 
which has been much cnticized. This task must in the circumstances 
await another day.” 


‘ [*963] I Q B 904, atp. 913: [1963] I All E. R. Sr, atp. 84: supra, p. 227. 


NOTE 

An appeal from the judgment of Stamp, J., in Callie v. Lee, [1968] i 
All E. R. 332; [1968J I W. L. R. 1190, supra, pp. 228 and 230, was heard 
by the Court of Appeal in December 1968, but the judgments of the 
Court are not yet available. 
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SECTION I. MISREPRESENTATION. 

A. INTRODUCTION. 

The rules of common law and equity have been based upon the 
recognition of two distinctions. The first is the distinction 
between a representation which is one of the express terms of the 
contract, and one, generally called a mere representation^ which 
is not intended by the parties to form part of the contract.* The 
second is the distinction between a fraudulent and an innocent 
misrepresentation. The importance of these distinctions has been 
diminished but not obliterated by the Misrepresentation Act, 
1967. 

Two further observations may be made at once. In the first 
place, misrepresentation, whether innocent or fraudulent, renders 
a contract voidable, not void. In some instances, indeed, the 
representation may have induced a fundamental mistake, and in 
such cases the contract may be declared void. But this result is 
the consequence not of the misrepresentation, but of the mistake.* 


AND 
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statement of fact or of law? This particular aspect of the 
distinction is discussed later.* 

A representation, as we have seen, relates to some existing Represeata- 
fact or some past event. It implies a factum^ not a faciendum} 
and since it contains no element of futurity it must be distin- from 
guished from a statement of intention. An affirmation of the Promise 
truth of a fact is different from a promise to do something in 
futuro, and produces different legal consequences. 

“ There is a clear difference between a representation of fact 
and a representation that something will be done in the future. A 
representation that something will be done in the future cannot 
either be true or false at the moment it is made ; and although you 
may call it a representation, if it is anything it is a contract or 
promise.*’* 

The distinction is of practical importance. If a person alters his 
position on the faith of a false representation, the mere fact of its 
felsehood entitles him to certain remedies.^ If, on the other hand, 
he sues upon what is in truth a prombe, he must show that this 
promise forms part of a valid contract, and he may be met by any 
of the defences available in an ordinary action for breach of 
contract, such as the absence of consideration, the non-observance 
of some requisite formality or the contravention of some positive 
rule of statute or common law. The distinction b well illustrated 
by Madduon v. Alderson} where the plaintiff, who was prevented 
by the Statute of Frauds from enforcing an oral promise to devise 
a house, contended that the prombe to make a will in her favour 
should be treated as a representation which would operate by way 
of estoppel. The contention, however, was dismissed, for:— 

The doctrine of estoppel by representation is applicable only 
to representations as to some state of facts alleged to be at the time 
actually in existence, and not to promises dejuturo, which, if binding 
at all, must be binding as contracts.”* 

. Despite the antithesis, however, bettveen a representation of Represeata- 
fact which is untrue and an unfulfilled promise to do something “f 
m futuro, it by no means follows that a statement of intention ISav* 
can never be a representation of fact. It at least implies that the represent 
alleged intention does indeed exist, and if this is not true there is * 
a clear misrepresentation of an existing fact. The state of mind 
of the delinquent is not what it is represented to be, and we have 
it on high judicial authority that:— 

“ The state of a man’s mind b as much a fact as the state of his 
digestion. It is true that it is very difficult to prove what the state 
of a man’s mind at a particular time is, but,* if it can be substantiated, 
it is as much a fact as anything else. A mis-statement of the state 
of a man’s mind is .a misrepresentation of fact.”’ 

In the case from which these words arc taken a company issued 

» Infra, p 593 

* Spencer Bower, Actionable Misrtpresmtaiion, p. 38. 

* Beattie v Ebury [Lord) (1872), 7 Ch. App. 777, at p. 804, per Mellish, L.J. 

* Infra, pp. 249; 252. 

* (1883). 8 App. Cas. 467. supra, p. 187. 

* At p 473 The ]n4em»nt of Stephen. J., in the court of first Instaoce 
(1880), s Ex D. 293, should be closely studied. 

t Edg\n%ttyn r. FUtmaunce ^1885), 29 Qi, D. 459. at p. 485, P*r Bowen. L.J. 
and se« Angus v. Clifford, [1891] 2 Cb. 449. at p. 470, per Bowen. L.J. 
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a prospectus which invited a loan from the public and stated that 
the money would be employed in the improvement of the buildings 
and the extension of the business. This was untrue, since 
the intention from the first had been to expend the loan upon the 
discharge of certain existing liabilities. It was held that the 
prospectus was a fraudulent misrepresentation of a fact. The 
company had not made a promise which they might, or might not, 
be able to fulfil; they had simply told a lie. 

The expression of an opinion properly so called, i.e, the state¬ 
ment of a belief based on grounds incapable of actual proof, 
as where the vendor of a business estimates the prospective 
profits at so much a year, is not a representation of fact, and, in 
the absence of fraud, its falsity does not afford a title to relief. 
Thus, in Bissei v. Wilkinson,^ the vendor of a holding in New 
Zealand, which had not previously been used as a sheep farm, 
told a prospective purchaser that in his judgment the carrying 
capacity of the land was two thousand sheep. It was held that 
this was an honest statement of opinion of the capacity of the 
farm, not a representation of its actual capacity. 

It has never been doubted, however, that an expression of 
opinion may in certain circumstances constitute a representation 
of fact, as for instance where it is proved that the opinion was 
not actually held, or that it was expressed upon a matter upon 
which the speaker was entirely ignorant. 

" It u often falladoutly ssiumed that a statement of opinion 
cannot involve a atatemem of /a«. In a case where the facta are 
equally well known to both parties, what one of them sa^ to the 
other is frequently nothing but an espreasion of opinion. . . • 
But if the facts are not equally well known to both sides, then « 
statement of opinion by one who knows the facts best involves 
very often a statement of a materid fact, for he impliedly states tk*t 
he knows facts which justify his opinion.”* 


Thus, if it can be proved that the speaker did not hold the opinioD 
or that a reasonable roan possessing his knowledge could not 
honestly have held it, or that he alone was in a position to know 
the facts upon which the opinion roust have been based,* there is 
a misrepresentation of fact for which a remedy lies. So, where a 
vendor described his property in August as being “ let to Mr* 
Frederick Fleck (a roost desirable tenant) at a rental of £4®® * 
year (clear of rates, taxes, insurance, etc.) for an unexpired term 
of ayj years, thus offering a first class investroent,*’ although m 
fact the Lady Day rent had been paid by inst^ments irodw 
pressure and no part of the Midsummer rent had been paid, it 
was held that the description of Fleck as a roost desirable ten^t 
was not a mere expression of opinion.* It was an untrue assertioti 
tiut nothing had occurred which could be regarded as rendering 
him an undesirable tenant. 

Again, if what is really an opinion is stated as a fact, as fof 
instance where company promoters, desiring to magnify the future 




i How P r o *>tTty Cofforohon I1SS4), *8 Cb. P. 
tj, ft* Do««a. U.J 

• T. Rspk^l, {1^5^ Cb. 6jtt; [195S) a AU E. B. 
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earning capacity of a mine, publish the forecasts of experts as if 
they were positive facts,^ there is a representation in the true 
sense of the term. 

Somewhat akin to the distinction between opinion and fact is 
the general rule that simplex commendatio non obUgat. Eulogistic 
commendation of the res vendita is the age old device of the 
successful salesman. Thus to describe land as “ uncommonly 
rich water meadow,” * or as “fertile and improvable,”* or to 
describe a second-rate house as " a desirable residence for a family 
of distinction,” * is not to make a representation of fact. Never¬ 
theless, a statement which purports to be supported by fjacts and 
figures, as for instance that timber trees are of an average size 
approaching a given number of feet,* does not cease to be a 
representation of fact merely because it is expressed in a laudatory 
vein The Trade Descriptions Act, 1968, extends the criminal 
liability for false descriptions; but, by s 35, a contract for the 
supply of goods is not to be “unenforceable” by reason only of 
a contravention of the Act. 

A representation, whether expressed as a positive assertion 
of fact or inferred from conduct, normally assumes an active ! 
form, but an important question is whether it can ever be implied 1 
from silence. To put the enquiry in another form—when, if ever, 
is it the duty of a contracting party to disclose facts that are 
within his own knowledge ? 

The general rule is that mere silence is not misrepresentation.* 

“ The failure to disclose a material fact which might influence 
the mind of a prudent contractor does not give the right to avoid 
the contract,”’ even though it is obvious that the contractor has 
a wrong impression that would be removed by disclosure.® 
Tacit acquiescence in the self-deception of another creates no 
legal liability, unless it is due to active misrepresentation or to 
misleading conduct. Thus, to take one important example, 
there is no general duty of disclosure in the case of a contract of 
sale, whether of goods or of land. 

'* There being no fiduciary relation between vendor and pur¬ 
chaser in the negotiation, the purchaser is not bound to disclose 
any fact exclusively within his knowledge which might reasonably 
be expected to influence the price of the subject to be sold. Simple 
reticence does not amount to legal fraud, however it may be viewed 
by moralists. But a single word, or (I may add) a nod or a wink, 
or a shake of the head, or a smile from the purchaser intended to 
induce the vendor to believe in the existence of a non-existing 
fact, which might influence the price of the subject to be sold, 
would be a sufficient ground for a Court ofEquity to refuse a decree 
for a specific performance of the agreement.’’* 

> Reese Rtver Silver Mining Co.. Ltd. v. 5 mi /4 (l66g). L. R. 4 H. L. 64. 

*Seott V. Hanson (1829I, i Russ. & M. taS. 

* Dimmoek v. HoUett (t866). a Cb. App. ai. 

* Magennis v. Fallon (1828), 2 Mol. 561, at p, 588 2 L. R. Ir. 167. 

* Broohe (Lordj v. Rounthwaite (1S46). 5 Hare 2 qS. 

*Fox v. Maehrelh (1788), 2 Cox. Eq. Cas. 320. at pp. 320, 321, per Lord 
Tburlow. 

* Bell V. Lever Brothers Ltd., [1932] A. C. t6i. at p. 227; [1931} All E, R. 

Rep. I. at p 32.. per Lord Atlun. * 

* V. Hughes (1871). L. R. 6 Q. B 597. 

* V. 1 >G.F. 4 J 7x8.«tp 723. p## Lord Campbell 
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This general rule, of course, is not confined to contracts of sale. 
In Turner v. Green,^ for instance :— 

Shortly before two solicitors effected a compromise on behalf of 
their respective clients, the plaintiff’s solicitor was informed of 
certain legal proceedings which made the compromise a prejudicial 
transaction for the defendant. He kept the information to himself. 
It was held that the solicitor's silence was not sufficient ground 
for withholding a decree of specific performance. 

There ate, however, at least three seta of circumstances in 
which silence or non-disclosure affords a ground for relief. These 
are, first, where the silence distorts a positive representation; 
secondly, where the contract requires uberrima fidev, thirdly, 
where a fiduciary relation exists between the contracting parties. 
Only the first two of these will be discussed at this stage.® 

Silence upon some of the relevant factors may obviously 
distort a positive assertion. A party to a contract may be legally 
justified in remaining silent about some material fact, but Of he 
ventures to make a representation upon the matter it must be a 
full and frank statement, and not such a partial and fragmentap' 
account that what is withheld makes that which is said absolutely 
false.® A half truth may be in fact false because of what it leavw 
unsaid, and, although what a man actually says may be tme in 
every detail, he is guilty of misrepresentation unless be tells the 
whole truth. If, for instance, he testifies to the credit of a 
tradesman, he must not select only those facts that are favourable; 
if a vendor of land states that the farms are let he must not omit 
the further fact that the tenants have given notice to quit;* n ® 
tradesman accepts a dress for cleaning and asks the client to sign 
a document, telling him that it exempts him from liability for 
damage to beads and sequins, though in fact the exemption ex¬ 
tends to “any damage howsoever arising," he has conveyed a wise 
impression which amounts to a misrepresentation;*^ and a 
statement by a contracting party that X. has been a satisfactory 
debtor, although this may be literally true of one particular 
transaction, will constitute a misrepresentation if other occasions 
upon wluch X.’s payments have been less satisfactory are con¬ 
cealed.’ ^ . 

Moreover, a party who makes a false statement in the belief 
that it is true comes under an obligation to disclose the 
should he subsequently discover that he was mistaken ;* and « 
he makes a statement which is true at the time, but which is four 
to be untrue in the course of the subsequent negotiations, he la 
equally under an obligation to disclose the change of circumstances. 
This latter issue was raised in Davies v. London and Provtncio 
Marine Insurance Co.’ 


»ftsosl t Ch 105 

• For fiduciary relationships see tn/ra, pp. 247 tt teq. , 

* Oaket \.Turquand and Hardtng (X867), X.. R. a H. L. 3*3. pp* 34 'S' 

* Tapp V. Lee (1803), 3 Boa. & P. 367. 

*Z>immoe* v. HatCett (1866), * Ch. App. *i. . 

• CuHis V Chemical Cleaning and Dyeing Co., [1931] X R* B* ®®5» ’ 

i AU E. R. 631, supra, p. 115 

» Ames V. Jltttward (i8r8), 8 Taaot. 637. _v p 

* Davies v. London and Provincial Marine Insurance Co. (i87f)* , .m 

460. »t p. 475, per Fry, J.; B’llA v. O’Flanagan, [19363 Ch. 3751 Ii93®] * 

E. R. 7*7* 

• (1878). 8 Ch. D. 469 
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Subject to the provisions of this section, the sssured mutt disclose 
to the insurer, before the contract is concluded, every materia! 
circumstance which is known to the assured, and the assured is 
deemed to know every circumstance which, in the ordinary course 
of business, ought to known by him. If the assured fails to nuke 
such disclosure, the insurer may avoid the contract.^ 

Every circumstance is material which would influence the judg¬ 
ment of a prudent insurer in fixing the premium, or determining 
whether he will take the risk.* 
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Thus, for example, the assured must inform the underwriter that 
the ship is overdue’ or has put into an intermediate port for 
repair 5* that a vessel designed for one purpose is to be employed 
for another ;* that the insured goods arc to be carried on deck, 
a place where it is not usual to stack them ;• or that the cargo is 
to be taken on board at a particular port where loading is 2 
hazardous operation.’ 

The question in each case is whether the fact would have 
been material in influencing the mind of a prudent insurer, not 
whether loss has resulted from the undisclosed fact. Thus, 
where the assured concealed a report that the ship when last seen 
was in a position of danger, though as a matter of fact she sur¬ 
vived on this occasion only to be captured later by the Spaniards, 
it was held that the policy could be avoided for non-disclosure.* 

A similar duty of disclosure exists in the case of non-marine 
insurances. Whether the policy is taken out for a Hfe* 
burglary, fidelity or accident risk, it is the duty of the assured to 
give full information of every material fact; and it has been held 
by the Court of Appeal that the definition of "material” contained 
in the Marine Insurance Act, 1906, namely every circumstanw 
"which would influence the judgment of a prudent insurer in 
^ing the premium, or determining whether he will take the ri^, • 
is applicable to all forms of insurance.® It has thus been held in 
each of the following cases that the policy was vitiated for non¬ 
disclosure. 


In a proposal for fire insurance the assured stated that no pr®' 
posal by mm had been declined by any other company ; m fa^ 
another company had previously refused to issue a policy in resp®*^ 
of his motor vehicle.** 

In applying for a fire insurance policy the proposer omitted W 
mention that a fire had broken out next door upon the day of tft® 
proposal.** , 

After taking ou t a fidelity policy in respect of a der k, the asstif^ 

Manae loauraoce Act, 1906. s tS (it 
' Ibtd , 9 (fi (t) 


Ref . ■ ' 

of a 11 

hav , , . 

p. 7. 

Lid V. WgsUm Ausitalian Insuranet Co., Lid . 

I K B ^08. As to the burden of proof, see Slaltery v Manet, [196*} * «• 
676; I196JI j AU E. R. 515. 

*• Lnektr and Woolf, Ltd. V. Watitrn AustraJian Insurant;* Co.. Ltd., suf^»- 
»* V. T««r»*r (iSij). 6 Taunt. 338, 
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concealed the fact that in future, owing to an expansion of duties 
far larger sums of money would be entrusted to the clerk.* 

In a proposal for a policy insuring the repayment of a loan, the 
proposer failed to divulge that, owing to the financial debility of the 
borrower, the interest had been fixed at 40 per cent.* 

The duty of disclosure thus imposed by law is confined to Duty 
facts which the assured knows or ought to know. “The duty,” said conaned to 
Fletcher-Moulton, L.J , “is a duty to disclose, and you cannot 
disclose what you do not know Thus if the question—“Have 
you any disease?”—is put to an applicant for a life assurance policy, 
and he answers in the negative, fully believing that his health is 
sound, the resulting contract cannot be rescinded upon proof that 
at the time of his answer he was suffering from malignant cancer. 

The duty, however, may be enlarged by the express terras of 

the contract, and in fact insurers have taken extensive, perhaps 

indeed unfair, advantage of this contractual freedom. In practice The contract 

they almost invariably require the assured to agree that the make 

accuracy of the information provided by him shall be a condition non- 

of-the validity of the policy. To this end it is common to insert disclosure 

a term in the proposal form providing that the declarations of the 

assured shall form the basis of the contract. The legal effect of 

this term is that if his answer to a direct question is inaccurate, or 

if he fails to disclose some material fact long forgotten or even 

some fact that was never within his knowledge, the contract may be 

avoided despite his integrity and honesty of purpose. Nay more, 

his incorrect statement about a matter that is nothing more than 

a matter of opinion is sufficient to avoid the policy. Thus, for 

instance, one of the commonest questions put to a person who 

applies for a life insurance is “ Have you any disease,” a matter 

which, even for a doctor, is often a subject of mere speculation 

or opinion. 

" But the policies issued by many companies are framed so as to 
be invalid unless this and many other like questions are correctly— 
not merely truthfully—answered, though the insurers arc well aware 
that it is impossible for anyone to arrive at anything more certain 
than an opinion about them. I wish I could adequately warn the 
public against such practices on the part of insurance offices." • 

The courts view this practice with distaste and they do wha* 
they can to mitigate its severity by imposing a strict burden of 
proof upon insurers.® 

A contract to take shares in a company is often made on the Contracts to 
faith of the prospectus issued by the promoters. It has long [ncompard« 
been recognized that the document is a fruitful source of decep¬ 
tion, for persons who desire to foist an undertaking upon the public 
are not usually remarkable either for the accuracy of their repre¬ 
sentations or for the industry with which they search for facts 


I Wtmhley Vtban D. C. r. Poor Law and Lotat Covtmment Ogicir%‘ 
Mutual Guarantte Atsonalion, Ltd. (1901). 65 J. P. 330 

* Seaton v. Heath, [iSgg] i Q. B 787. 

* Joel v. Law Unton and Crown Imurante Co, [1908] 2 K. B 863. at 
p. 884. per Fletfher-MouUon. J. ^ 

» • B. 417; (iQSSl a AH n. K. 476: 

n'est ■ “ 6'tiion. Ltd. flQsq I All 

E R. , • * vf* wr’uhtetl a^2in«t the 

ininred. »e« the 3rd report of the Law Refona Ceiamittee, iqj?. Cmnd. 62. 
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^*8^^ usefully be disclosed. The Companies Act, 1948,* 
therefore, with the view of protecting the public against the 
infirmity of human nature, contains a list of matters that every 
prospectus must contain. The list is sufficiently long to cover 
most of the representations and non-disclosures that may mislead 
for shares, but it must always be remembered that 
the Act in no way supplants the doctrine of the general law 
evolved by the courts independently of the Legislature. It has 
long been the rule that promoters must show the utmost good 
Candour in the preliminaries to an issue of shares,® 

The expression ** family arrangement ’* covers a multitude of 
agreements made between relatives and designed to preserve the 
protect the property or to save the honour of 
the family.^ It comprises such diverse transactions as the 
following: a re-settlement of land made between the father as 
tenant for life and the son as tenant in tail in remainder; an 
agreement to abide by the terms of a will that has not been 
properly executed, or to vary the terms of a valid will; the release 
of devised property from a condition subsequent imposed by the 
testator; or an agreement by a younger legitimate son to transfer 
famuy property to an illegitimate elder son. 

Equity, though always anxious to sustain family arrange¬ 
ments, insists that there should be the fullest disclosure of all 
rnaterial facts known to each party, even though no inquiry 
about them may have been made. The parties must be on an 
equal footing. 

Thus, in Oordan v. Gordon,^ a division of property, based 
upon the probability that the elder son was illegitimate, was set 
aside nineteen years afterwards upon proof that the younger son 
had Concealed his knowledge of a private ceremony of marriage 
solernnized between his parents before the birth of his brother; 
and in Grecnxaood v. Greenmood^ an agreement to divide the 
property of a deceased relative was avoided on the ground that 
one of the parties^ failed to disclose information which he alone 
possessed concerning the amount of the estate. 


2. The Meaning of Inducement. 

^ A representation does not render a contract voidable unless 
It was intended to cause and has in fact caused the representee to 
make the contract. It must have produced a misunderstanding 
m his mind, and that misunderetanding must have been one of 
the reasons which induced him to make the contract. A false 
statement, whether innocent or fraudulent, does not per se give 
rise to a cause of action. 

follows^rom this that a misrepresentation is legally harmles* 


never knew of its existence; or 


‘ s. 38 ; Sched IV. Part i. 

99 at ®/^«»*«««r«(I)t«rfOf*,«rc.)v.iritcA(i867). L.R.3H.L. 

tl Tudor'# Uaiing Casa in Equity, Vol. I pp rqS 

Mx'sSn Vol. II. pp 199 seq 

* (1863). a I>e G,’ J. and Sm. »8. 
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did not allow it to affect his judgment; or 
was aware of its untruth. 

Let us take these hypotheses seriatim. 

^ A plaintiff must always be prepared to prove that an alleged ignorance 
misrepresentation had an effect upon his mind, a task which he sentation”' 
certainly cannot fulfil if he was never aware that it had been bars the*^ 
made. Thus in one case a shareholder, who pleaded that he had "ght to 
been induced to acquire shares by a misrepresentation, failed in 
his action for rescission, since, though fake reports concerning 
the financial state of the company had previously been published, 
he was unable to prove either that he had read one syllable of 
the reports or that anyone had told him of their contents.^ 

Perhaps the most remarkable case on the subject is Horsfall v. 

Thomas^ where the facts were these ;— 


A gun containing a defect was delivered to a buyer, and after Horsfall v. 
being fired for six rounds flew to pieces. It is not quite clear what Thomas. 
exact form the defect took, for the case was withdrawn from the jury 
The buyer alleged that “ the breach end of the chamber was all soft 
and spongy, and that a metal plug had been driven into the breach 
over this soft part.”* Bramwell B. said that the seller or his work¬ 
men ” had done something to the gun which concealed the defect 
in it." But one fact which was quite clear was that the buyer never 
examined the gun. 

To an action brought upon a bill of exchange which the buyer 
had accepted by way of payment, it was pleaded that the accep¬ 
tance had been induced by the fraud and misrepresentation of 
the seller. The Court of Excheauer Chamber unanimously held, 
however, that even if all the allegations of the buyer could be 
proved, his plea could not succeed, for, since he had never 
examined the gun, the attempt to conceal the defect had produced 
no effect upon his mind.* 

A representee who does not allow the representation to affect Murepre- 
his judgment, although it was designed to that end, cannot make s«tatioa no 
it a ground for relief. He may, for instance, have regarded it as u 

unimportant, as in Smith v. Chadwick^ where ;— is ignored 

. r \ t_ . . by the 

A prospectus contained a false statement that a certain important plaintiff, 
person was on the board of directors, but the plaintiff frankly 
admitted in cross-examination that he had been in no degree in¬ 
fluenced by this fact. 


Or he may have preferred to rely upon his otvn acumen or business 
sense or upon an independent report which he specially obtained. 
Thus in AUtvood v. Small *;— 


‘ Re Northumberland and Durham District Banhing Co , Ex Parte Biggi 
(1858). s8 L J (Cb) 50 

* {i 862». 1 H & C go 

* At pp. 94-5 

* This deusion, although a simple lUustratioa of the doctnne that an 

J L, /.M— I • •' . 

■ • • ering 

• • ■■ ■ ij an 

‘ this 

' ' . . ' ’ ' ’ ■ 

■ ' ■ how- 

evei, wueutei any sucu uuty is impo&ea on the seUer; see the remarks of 
Cockbum. C J , ID Smith v Hughes (xSyi). R. 6 Q. B. 397, at p. 605 where 
he dissented from Horsfall v. Thomas. ' 

* (1884). 9 App. Cas 187, at p. 194- 

* (1838). 6 Q. ft Fm. 33s. 
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A vendor accompatjied an offer to sell a mine with statements as 
to Its earning capacities which were exaggerated and unreliable. 
The buyers agreed to accept the offer if the vendor could verify 
his statements and they appointed experienced agents to investigate 
the matter. The agents, who visited the mine and were given 
every facility for forming a judgment, reported that the statements 
were true, and ultimately the contract was completed. 

It was held by the House of Lords that an action to rcadnd 
the contract for misrepresentation must fail, since the purchaser 
did not rely upon the vendor’s statements, but tested their 
accuracy by independent investigations and declared themselves 
satisfied with the result. 

But the mis- It is dear, however, that the right to relief would be endangered 

tion'need^ if a defendant were free to evade liability by proof that there were 
not be the contributory causes, other than his misrepresentation, which 
sole induce induced the plaintiff to make the contract, and that his repre- 
senlation was not the decisive cause. 

“ Who,” asked Knicht Bruce, L.J., ” can say that the 
statement may not have been precisely that which turned the 
scale in the mind of the party to whom it was addressed ? *'* 

The courts, therefore, although denying relief to a plaintiff who 
entirely disregards the miarepresentatjon, have consistently 
that the misrepresentation need not be his sole reason for maktng 
the contract. If it was clearly one inducing cause it is immaterial 
that it was not the only inducing cause. In Edgington v. 
maurice,^ for instance:— 

The plaintiff was induced to take debentures in a comply, 
because of a misstatement in the prospectus and partly because o 
his own erroneous belief that dcbeniure holders would have a charg 
upon the property of the company. 

He thus had two inducements, one the false representation, 
other his own mistake, and on this ground it was pleaded, out 
unsuccessfully pleaded, that he was disentitled to rescission. 

The attitude thus adopted by the courts is the real explanaUon 
of the statement, sometimes put as if it were a separate require¬ 
ment, that a representation must be material. This statement is 
ambiguous. If it means that a representation creates no liability 
unless it induces consent, it is correct but redundant, since it merely 
repeats in somewhat obscure language what we have already seen 
—that a representation which does not actually mislead the 
plaintiff affords no ground for relief. If it means that a fept®" 
sentation creates no liability unless it was the decisive cause that 
induced the plaintiff to make the contract, it is scarcely accurate. 
Once it is shown that a representation was calculated to influence 
the judgment of a reasonable man, the presumption is that the 
representee was so influenced, and a rebuttal of this is not 
by showing that there were other contributory causes whic 
phyed a substantial part, perhaps even a more notable part, m 
the formation of his intention. The court allows no posi-mortem 

* RtyntU V. Sp*y» fi G M AG. 656. at p. 708- 

* (188s). 39 Cb. D 459 
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examination into the relative importance of the contributory 
causes, once it is proved that the representation complained of 
was one of those causes. The position cannot be more correctly 
summarized than in the following words of Jessel, M.R.:— 

“ Again, on the question of the materiality of the statement, i 
^e court sees on the face of it that it is of such a nature as would 
induce a person to enter into the contract, or would tend to induce 
him to do SO, or that it would be a part of the inducement to enter 
into the contract, the inference is, if he entered into the contract, 
that he acted on the inducement so held out, and you want no evi¬ 
dence that he did so act; but even then you may show that in fact 
he did not so act in one of two ways, either by showing that he knew 
the truth before he entered into the contract, and therefore could 
not rely on the misstatements ; or else by showing that he avowedly 
did not rely upon them, whether he knew the facts or not.”* 

Knowledge of the untruth of a representation is a complete Knowledge 
bar to relief, since the plaintiff cannot assert that he has been repre- 
misled by the statement,* even if the misstatement was made is untrue 
fraudulently. In such a case, “ the misrepresentation goes for bars relief, 
just absolutely nothing, because *it is not dolus qui dai locum 
contraetui,*'^ 

It must be carefully noticed, however, that relief will not be It must be 
withheld on this ground except upon clear proof that the plaintiff 
possessed actual and complete knowledge of the true facts— knowledge ' 
artual not constructive, complete not fragmentary. The onus is 
on the defendant to prove that the plaintiff had unequivocal 
notice of the truth. In particular, the mere fact that a party has 
been afforded an opportunity to investigate and verify a representa¬ 
tion does not deprive him of hts right to resist specific performance 
or to sue for rescission.* As Lord Dunedin once said :— 

” No one is entitled to make a statement which on the face of it 
conveys a false impression, and then excuse himself on the ground 
that the person to whom he made it had available means of know¬ 
ledge.” * 

If, for instance, 

a prospectus mis-describes the contracts made by the promoters on 
behalf of the company ; or 

a vendor of land makes a false statement about the contents of a 
certain lease; or 

a vendor of a law partnership misstates the average earnings of the 
business during the last three years, 

it is no answer to a suit for relief to say that inspection of the 
contracts or of the lease or of the bills of costs was expressly 
invited but was not accepted.* 


> Smith V. Chadwteh (i8$2). 20 Ch D. 27, at pp. 44-5 

* Jennings v. Broughton (1854}, 5 De G. M. A G. 126; Begbit v. Phosphate 
Sewage Co (1875), L. R. 10 Q. B 491 

Kirkpatrick (1830), 7 Bell, Sc. App. 186. at p. 237, per Lord 

Brougham. 

• Redgrave v. Hurd (1881). 20 Ch. D. i. 

* Hecton v. Ashburton {Lord), [1914] A. C. 932, at p. 962. 

• The first two instances are given by Jessel, M.R. in Redgrave v. Hurd, 
supra, at p 14; the last represents the facts of the case itself See also 
Central Rly Co. of Vtnesuela {Directors. efe.J v. Kisek (1867). L. R. 2 H. L. 99, 
at p. 120. 
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C. FRAUDULENT MISREPRESENTATION: 
MEANING AND EFFECT 

1. Meaning 


(i) At common law. 


Fraud 
irophes 
absence ol 
honest 
beliei. 


Negligence 
IS not 
fraud. 


The facts of 
Dtrry v. 
P#fk. 


Fraud in common parlance is a somewhat comprehensive word 
that embraces a multitude of delinquencies diflfering widely in 
turpitude, but the types of conduct Aat give rise to an action^ of 
deceit at common law have been narrowed down to rigid limits. 
In the view of the common law “a charge of fraud is such a terrible 
thing to bring against a man that it cannot be maintained in any 
court unless it is shown that he had a wicked mind.”* Influenced 
by this consideration, the House of Lords has established in the 
leading case of Derry v. Peek‘ that an absence of honest belief is 
essential to constitute fraud. K a representor honestly believes 
his statement to be true he cannot be liable in deceit, no matter 
how ill-advised, stupid, credulous or even negligent he m^ h^''^* 
been. Lord Herschell, indeed, gave a more elaborate definition 
of fraud in Derry v Peek,^ saying that it means a false statement 
" made knowngly, or without belief in its truth, or re^«sly, 
careless whether it be true or false,” but, as the learned judge 
himself admitted, the rule is accurately and comprehensively 
contained in the short formula that a fraudulent misrepres^tation 
is a false statement which, when made, the representor did no 
honestly believe to be true. ^ , , 

The important feature of this decision is the insistence ot t 
House of Lords that the distinction between negligence and frau 
must never be blurred. Fraud is dishonesty, and it is no 
necessarily dishonest, though it may be negligent, to 
belief upon grounds that would not convince a reasonable ma . 
The law does not require a representor to warrant the tmtn 0 
his statement, but insists that he shall warrant his belief m i 
truth. 

The facts of Derry v. Peek were these ’.— 

A company, after submitting its plans to the Board of 
applied for a spenal Act of Parliament authorizing ‘h,- 
trams in Plymouth by steam power. The Act which was ul ‘ ^ 

passed provided that the trams might be moved by an^ai pw • 
Of, if the consent of the Board of Trade were obtained, by S‘ u 

mechanical power. The directors, believing that this cons« _yb- 

be given as a matter of course, since the plans bad already bee 
mitted to the Board of Trade without encountering objection, 
upon issued a prospectus saying that the company had 
use steam power instead of horses. The respondent too 
upon the faith of this statement. The Board of Trade refuse 
consent, and .the company was ultimately wound up. 


It was held by the House of Lords, reversing 


the decision 


of the 


‘ L* itirtTf V. GcmlJ. [iSoyl f Q B, 491. *t p- 49 S. p** Votd Esher 
•tiSSo). 14 App. C*s. J 37 . 

• Vnry v. PuA (iSS^h 14 App- Cm. 337, at p. 374- 
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Court of Appeal, that an action of deceit against the directors 
claiming damages for fraudulent misrepresentation must fail. 

"The prospectus," said Lord Herschell, "was inaccurate. 
But that is not the question. If they [the directors] believed that the 
consent of the Board of Trade was practically concluded by the pass¬ 
ing of the Act, has the plaintiff made out, which it was for him to do, 
that they have been guilty of a fraudulent misrepresentation ? I 
think not. I cannot hold it proved as to any one of them that he 
knowngly made a false statement, or one whndi he did not believe to 
be true, or was careless whether what he suted was true or false. In 
short I think they honestly believed that what they asserted was 
true.”^ 


In testing the honesty of the representor’s belief, his statement Meaning of 
must not be considered according to its ordinary meaning, but 
according to its meaning as understood by him.* Carelessness is 
not dishonesty; but, of course, if a man is reckless, a jury 
may well be justified in concluding that he could not have been 
honest " There may be such an absence of reasonable ground 
for his belief as, in spite of his assertion, to carry conviction to 
the mind that he had not really the belief which he alleges.”* 

Again, if a representor deliberately shuts his eyes to the facts or 
purposely abstains from their investigation, his belief is not 
honest, and he is just as liable as if he had knowingly stated a 
falsehood.^ 

Motive is irrelevant in an action of deceit. Once it has been Motive im¬ 
proved that/he plaintiff has acted upon a false representation 
which the defendant did not believe to be true, liability ensues, 
although the defendant may not have been actuated by any 
bad motive.* 


(ii) In Equity. 

In cases where the representor had no honest belief in the The doctrine 
truth of his statement, sometimes called actual or moral fraud, 
equity has long had a concurrent jurisdiction with the common 
law, and the court to which a plaintiff would resort before the 
Judicature Act would depend upon whether the remedy he sought 
was on the one hand the recovery of damages for deceit or on the 
other rescission and an account of profits. At common law, 
nothing less than a want of honest belief, or, in the language of the 
layman, nothing less than a lie suffices to found an action of deceit. 

Equity, however, in the exercise of its exclusive jurisdiction, has 
from early days given a more extended meaning to the word 
"fraud” and has developed a doctrine of constructive fraud, an 
expression which is a little unhappy since it is chiefly concerned 
willf*cases where the conduct of Ae defendant reveals' no dis¬ 
honesty. 

" But in addition to the concurrent jurisdiction,’' said Lord 
Haldane in a leading case, " tht Court of Chancery exercised an 


* Derry v. Peek (1889}, 14 App, Caa. at p. 379. 

* Akerhielm v. De Mare, [1959] A. C. 789: 3 All E. R. 485. 

* Derry v. Peek, supra, at p. 369, per Lord Herschell. 

* Jb%d., at p. 376. per Lord Herschell 

'Foster v. Charles (1830), 6 Bing. 396: affd. 7 Biflg. 105. 
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exclusive jurisdiction in cases which, although classified in that 
coim as cases of fraud, yet did not necessarily import the element 
of dolus malus. The court took upon itself to prevent a man from 
acting against the dictates of conscience as defined by the court, 
arid to grant injunctions in anticipation of injury, as well as relief 
where injury had been done.”* 

The general principle upon which this jurisdiction is based, so far 
as contracts are concerned, is that a man who concludes a transac¬ 
tion under such circumstances that he is not a free agent and not 
equal to protecting himself is entitled to the protection of the 
court.^ He may take rescission proceedings and obtain relief on 
equitable principles. The defendant must restore what he has 
received and account for profits that he has made, though a 
corresponding duty of restitution is laid on the plaintiff. 

It is not unnatural that a principle of jurisdiction defined in 
such expansive terms should have been gradually applied to a 
vdde field of human actiWties and to what at first sight appear to 
be a Welter of unrelated itcms;^ but one important examj>le 
pertinent to the present discussion is where, owng to the special 
relationship between the parties, a transaction may be voidable 
in equity for non-disclosure, though it is not voidable at law for 
fraud. "Under certain circumstances a duty may arise to disclose 
a material fact, and its non-disclosure may have the same effect as 
a representation of its non-existence.”* Whenever the relation 
between the parties to a contract is of a confidential or fiduciary 
nature, the person in w'hom the confidence is reposed and who 
thus possesses influence over the other cannot hold that other to 
the contract unless he satisfies the court that it is advantageous 
to the other party and that he has disclosed all material facts 
within his knowledge.* 

Such a confidential relationship is deemed to exist between 
pepons connected by certain recognized ties, such as parent and 
child, principal and agent,® solicitor and client, religious superior 
and inferior, and trustee and beneficiary. But the courts have 
aUrays refused to confine this equitable Jurisdiction to such 
familiar relations. They are prepared to interfere in a contract 
wherever one party deliberately and voluntarily places himself in 
such a position that it becomes his duty to act fairly and to have 
due regard to the interests of the other party. In a leading case 
Lord Chelmsford stated the general principle in these words’. 

* Whenever two persons stand in such a relation that, while it 
continues, confidence is necessarily reposed by one, and the influence 
which naturally grows out of that confidence is possessed by th« 
®Jber, and this confidence is abused, or the influence is exerted to 
obtain an advantage at the expense of the confiding party, the 


» Ne<ton V. At\hyfU)n. [ipjs) A. C. 93*. at p. 952. 

* Evant V. UfweUin (1787), 1 Cox 333. at p. 3^0, per Kenyon. M.IL 

* for instance, the extended meaning of frand given by Lord Ilarii*ntk« 
in CAfUerfietJ v. Jantun (1731). * Ves. Sen. 123. 133. 

* Ashbumcr. Edn . p 283. For a classification of 

the relationships, sec Camb. L. J. (1962] p 69; [19O3J p. II9 (L. S Scaly) 

* AfnaSv V Cor fUtt [19*71 2 Ch 71. at p. 88. P** Semtton. L.L 

* Efgat [tUsUngs). aj V. GuUner. [1942J j All IZ. Tl. 378. 
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person so availing himself of his position will not be permitted to 
retain the advantage, although the transaction could not have been 
impeached if no such confidential relation had existed,”^ 

These words were spoken in a case where X., an extravagant 
undergraduate much pressed by his Oxford creditors and anxious 
to extricate himself from his financial embarrassment, sought the 
advice of Y. Having recommended a sale of the undergraduate’s 
Staffordshire estate, Y. offered to buy it himself for /7 jOOO 
without disclosing that, owing to the existence of subjacent 
minerals, X/s interest was worth at least double that amount. 
The offer was accepted and the conveyance executed, but some 
years later the sale was set aside by the a)urt at the instance of 
X.’s heir. Y. was constructively fraudulent in the sense that he 
wrongfully exploited to his own advantage the commanding 
position in which he stood. 


2. The Effect of Fraudulent Misrepresentation 

In the rare cases where fraud has been held to be of such a 
nature as to induce fundamental mistake, the common law, as we 
have seen, declares the contract to be void Apart from this, 
however, a contract induced by fraud is not void, but voidable at 
the option of the party deceived. It remains binding until set 
aside.* 

More fully stated, the position of the party deceived is as 
follows: 

First, since fraud is a tort, he may, in addition to any other Recovery of 
remedy available to him, recover damages In an action of deceit.® damages. 

Secondly, on discovering the fraud, he may elect either to 
affirm or to rescind the contract. 

A contract ts affirmed if the representee declares his intention Af 5 rmatfon 
to proceed with the contract or does some act from which such an 
intention may reasonably be inferred, as for example where, with 
full knowledge of the facts, he continues to carry on a business 
that he has been fraudulently induced to buy;* or where a buyer 
continues to use goods sold and delivered after realizing that he 
has a right to reject them.® 

A contract is rescinded if the representce makes it clear that Rescission of 
he refuses to be bound by its provisions The effect then is that contract 
the contract is terminated ah initio as if it had never existed. In 
the words of Lord Atkinson; 

“Where one party to a contract expresses by word or act in an 
unequivocal manner that by reason of fraud or essential error of a 
material kind inducing him to enter into the contract he has resolved 
to rescind it, and refuses to be bound by it, the expression of his 
election, if justified by the facts, terminates the contract, puts the 


55®: [19^4! I AW E. R. ■290, 


" •* p 61. 

tp 592 

The tort is not complete 
VoolUy. [1954] A C. 333, at 

I Ch. 32<>.'at p 334. 
x^uMwell, [19653 I Q B 525. at p 
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parties in statu quo ante and restores things, as between them, to the 
position in which they stood before the contract was entered into.”* 

Finality of An election, once it has been unequivocally made, whether in 
election. favour of affirmation or of rescission, is determined for ever.* 
It cannot be revived. If the representee elects to rescind the 
contract, the general rule is that within a reasonable time he must 
communicate his decision to the representor, for the latter is 
entitled to treat the contractual nexus as continuing until he 
is informed of its termination.® This general rule, however, 
is subject to two exceptions. 

First, if the result of the misrepresentation is that possession 
of property is delivered to the representor, the recaption of the 
property by the representee is itself a communication of the 
rescission.^ 

Secondly, if the representor disappears so effectively that it is 
impossible to find him, the requirement of communication will 
be satisfied if the representee records his intention to rescind the 
contract by some overt act that is reasonable in the circumstances. 
This was recognized for the first time in Car and Universal 
Finance Co. Ltd. v. CaldtoelF on the following facts. 

The defendant sold and delivered a car to X. in return f®*" * 
cheque that was dishonoured the next day, by which time both 
car and X. had disappeared. The defendant immediately notified 
the police and the Automobile Association and tequested them to 
find the car. While the search was proceeding, X. sold the 
M. Ltd., motor dealers, who had notice of X.’s defective title. 
mately, M. Ltd. sold the car to the plaintiffs who bought it in good 
faith* 

It tvas held that the defendant, by setting the police^ and 
Automobile Association in motion, had sufficiently evinced his 
intention to rescind the contract. As soon as he made this clear, 
the o\vnership of the car reverted to him, and therefore the later 
sale by M. Ltd. vested no title in the plaintiffs, the innocent 
purchasers.® 

\ c 

781.^ 



*** P* Ji* euttam. 

* Car and Universal Finance Co Ltd. v. Caldwell, [1965) i Q ® 5 *^' 
{1964] I All E. R. 200. 
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similar except that there was a direct sale by the rogue to the inoo^ent 
and it was held that the latter acquired a good title by virtue of the Fact 
Act. i88g, s. 9 

This distinction between the effect of a direct and an indirect s^e ^ 
the contract between the rogue and the true owner has been 
reproach to Iheiaw; 27 Mod. L Rev.p 477 (W, R Cornish). "FheLaw ueiw 
Committee, however, has recommended }a its uth Report that until non 
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Rescission, even though enforced by a court, is always the act Rescission is 
of the defrauded party in the sense that it is his election which ^he^acifof 
effectively destroys the contractual nexus between him and the the 
other party.* Nevertheless, he may fortify his position by bringing representee 
an action for rescission in equity, a step that is desirable if the 
fraudulent party ignores the cancellation of the contract and if 
there is a possibility that innocent third parties may act on the 
assumption that it still exists. 

As we have seen, the effect of resdssion is to nullify the contract Rescission 
ah initio. It follows that an essential requirement of this remedy, 

Where the contract has been partly or wholly performed, is the mtegrum 
restoration of the parties to their original positions. In the language 
of the law, restitutio in integrum is essential. There must be a 
giving back and a taking back on both sides. Each party must 
restore benefits that he has derived; and each must reassume 
obligations that but for the contract would have fallen on him.® 

Common law, unlike equity, provides no action for rescission, ResiuuUo tn 
but it has always recogni2ed that a contract is automatically ter- 
minated if the representee elects to rescind rather than to affirm 
it, provided that the restoration of the status quo ante is feasible. 

In this latter respect, how'ever, common law is at a disadvantage 
as compared with equity. The remedial procedure at its command 
is not sufficiently flexible and comprehensive to enable the process 
of restoration to be effected according to the exigencies' of each 
particular case. The court is restricted to saying that there can 
be no rescission unless the parties can be restored to the exact 
positions that they formerly occupied. 

If, for instance, the plaintiff has taken possession of property 
which he has been induced to purchase by the fraud of the defen¬ 
dant, he may no doubt elect to rescind the contract, but he cannot 
recover what he has paid by an action for money had and received 
unless he restores the property intact. There is no remedy at 
common law by which he can recover what he has paid after 
making an allowance for any benefits derived from his enjoyment 
of possession. He “must rescind tn toto or not at all.”* This 
uncompromising test falls far short of what is required ff full 
justice is to be done. It ignores such matters as any expenditure 
by the plaintiff on the improvement or upkeep of the property, or 
any deterioration that it has suffered while in his hands.* 

The courts of equity, however, soon developed a suit for Suit for 
^ rescission 

in equity 


55t-2, per Sellers, L J Upjohn, L.J , lelt the question open, wa., at p. 

* Abram Steamship Co v. IVesIvtUe Shipping Co.. [19*3] A. C. 773, at p. 

'» Newhiggine v. Adam (1886). 34 Ch. D. 582. at p. 595. P»r Bowen, L.J. 

* Clarks V. Dickson (1858), 3 E. B & E. 148- 

* Erlanger v. New Sombrero Phosphate Co {1878), 3 App. Cas 1218. at p. 
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parties in statu quo ante and restores things, as between them, to the 
position in which they stood before the contract ^vas entered into.”* 

Finality of An election, once it has been unequivocally made, whether in 
e ec ion. favour of affirmation or of rescission, is determined for ever.* 
It cannot be revived. If the representee elects to rescind the 
contract, the general rule is that within a reasonable time he must 
communicate his decision to the representor, for the latter is 
entitled to treat the contractual nexus as continuing until he 
is informed of its termination.* This general rule, however, 
is subject to two exceptions. 

First, if the result of the misrepresentation is that possession 
of property is delivered to the representor, the recaption of the 
property by the representee is itself a communication of the 
rescission.^ 

Secondly, if the representor disappears so effectively that it is 
impossible to find him, the requirement of communication wll 
be satisfied if the representee records his intention to rescind the 
contract by some overt act that is reasonable in the circumstances. 
This was recogniaed for the first time in Car and Universal 
Finance Co. Ltd. v. CaldtoelP on the following facts. 

The defendant sold and delivered a car to X. in return f®*” ® 
cheque that was dishonoured the nevt day, by which time both the 
car and X had disappeared. The defendant immediately notined 
the police and the Automobile Association and requested them to 
find the car. While the search was proceeding, X. sold the car to 
M. Ltd., motor dealers, who had notice of X.’s defective tide. Ulti¬ 
mately, M. Ltd. sold ihe car to the plaintiffs who bought it in good 
faith. 

It was held that the defendant, by setting the police and the 
Automobile Association in motion, had sufficiently evinced his 
intention to rescind the contract. As soon as he made this clear, 
the ownership of the car reverted to him, and therefore the later 
sale by M. Ltd. vested no title in the plaintiffs, the innocent 
purchasers.® 

^ Abram Steamship Co v WestvilU Steamship Co., A. C. 773* 

781. Unfortunately the word "rescission" is also generally used to describe tne 
position where a party elects to treat a contract as discharged because oi a 
breach of one of its essential terms {infra, pp. 535, 539). But here the con- 


p. 35, per curiam 

*Car and Universal Finance Co. Ltd. v. Caldwell, [1965] i Q ® 5*5' 
[1964] I All E. R. 290. 

* Ibid. 

* Supra. , 

* In this case the car was not sold by the rogue X , directly to the inflocen 
purchaser. It was first sold by him to M Ltd . who bad notice of his 

title, and later resold to the innocent purchaser. In Newtons of llembiiy' 
LU V. Williams. [1965] i Q. B 560. 1x964] 3 All E. R. 532. 
similar except that there was a direct sale by the rogue to the innocent 
and it was held that the latter acauired a good title by virtue of the Facto 
Act. 18S9. s. 9. 

This distinction between the effect of a direct and an indirect ®, , 
the contract between the rogue and the true ower has been rescinded i^ 
reproach to the law. 27 Mod L. Rev p 477 (W. R. Cornish). The Law 
Committee, however, has recommended m its 12th Report that untU notic 
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Rescission, even though enforced by a court, is always the act Rescission is 
of the defrauded party in the sense that it is his election which IhVacifof 
effectively destroys the contractual nexus between him and the the 
other party. ^ Nevertheless, he may fortify his position by bringing representee 
an action for rescission in equity, a step that is desirable if the 
fraudulent party ignores the cancellation of the contract and if 
there is a possibility that innocent third parties may act on the 
assumption that it still exists. 

As we have seen, the effect of rescission is to nullify the contract Rescission 
ab initio. It follows that an essential requirement of this remedy, 
where the contract has been partly or wholly performed, is the %niegnm 
restoration of the parties to their original positions. In the language 
of the law, restitutio in integrum is essential. There must be a 
giving back and a taking back on both sides. Each party must 
restore benefits that he has derived; and each must reassumc 
obligations that but for the contract would have fallen on him. ® 

Common law, unlike equity, provides no action for rescission, Resuiuiio »« 
but it has always recogni2ed that a contract is automatically ter- 
minated if the representee elects to rescind rather than to affirm 
it, provided that the restoration of the status quo ante is feasible. 

In this latter respect, however, common law is at a disadvantage 
as compared with equity. The remedial procedure at its command 
is not sufficiently flexible and comprehensive to enable the process 
of restoration to be effected according to the exigencies" of each 
particular case. The court is restricted to saying that there can 
be no rescission unless the parties can be restored to the exact 
positions that they formerly occupied. 

If, for instance, the plaintiff has taken possession of property 
which he has been induced to purchase by the fraud of the defen¬ 
dant, he may no doubt elect to rescind the contract, but he ca^ot 
recover what he has paid by an action for money had and received 
unless he restores the property intact. There is no remedy at 
Common law by which he can recover what he hw paid after 
making an allowance for any benefits derived from his enjoyment 
of possession. He “must rescind in toto or not at all. • ^ 

uncompromising test falls far short of what is required if full 
justice is to be done. It ignores such matters as any expenditure 
by the plaintiff on the improvement or upkeep of the property, or 
any deterioration that it has suffered while in his hands. 

The cou rts of equity, however, soon developed a suit for 

. _nfwr rnntnirtinp oartv *** equity. 
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rescission, and since their remedial procedure was far more elastic 
than that of the common law they were able to take a more 
realistic view of reititutio in integrum. In the words of Lord 
Blackburn, the court, in the exercise of its equitable jurisdiction 
“can take account of profits and make allowance for deterioration. 
And I think the practice has always been for a court of equity to 
give this relief whenever, by the exercise of its powers, it can do 
what is practically just, thouj^h it cannot restore the parties pre¬ 
cisely to the state they were in before the contract-”^ Therefore, 
if satisfied that the misrepresentation has been made, it annuls the 
contract and then makes such consequential orders as may be 
necessary in the particular circumstances to restore as far as 
possible the statxt% quo ante of both parties. 


D. INNOCENT MISUEPRESENTATION; 

MEANING AND EFFECT 

1 . Meaning 

Meaning A misrepresentation is innocent where the representor believe 

his assertion Co be true and consequently has no intention of 
deceiving the represcmce. The word “innocent" in this conte.tt 
means “innocent of fraud." But it must itself be sub-divided. 

On the one hand, an innocent misrepresentation may be made 
honestly, yet negligently, i.t. without the reasonable care that 
should be shown in the circumstances; and this lack of care may 
either attend the making of the representation or consist jn * 
failure to correct it where, before the contract is made, 
facts are or should have been discovered. On the other hand, me 
representation, though it is in fact untrue, may be made after 
reasonable care has been taken to test its accuracy.* This distinc¬ 
tion is important both at common law and in equity. 


2 . Effect 


(i) At common law 

Where rep- Common law, if the misrepresentation is embodied as a term 

resentation . , • • . • . for 

included ia ‘n the Contract, the injured party may always recover damages 

contract breach of contract. Moreover if it is a term of major importanc^ 

in orthodox language a condition as opposed to a ivarranty-^tne 
representce may be able to treat the contract as discharged an^ 
himself as no longer bound to perform the contractual obligations. 
Where rep- If, though the misrepresentation has induced the contract, i 
mended included in it—in orthodox language where it is a ‘ mere 

tn the representation"—the position long maintained at common law iva 

contract. that no damages were recoverable. The representee could iw 
sue in contract, since no contractual term had been broken; ® 
could not sue in tort, since the tort of negligence did not norma y 
cover statements as opposed to acts. But in the current lawt 
position of the representee has been improved in two respects. 


* 3 App. Cas at pp. 1278--9 See also Spence v. 
E. R 271, 

* As for instance in Oscar Chets v. IVifUawis, (1957] 
t W. L. R 370: supra, p. 109. 

* Supra, p. 132; t«/ra. pp. 533-5- 


Crawford. [i939] 3 
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First, the House of Lords in Hedley Byrne & Co. Ltd. v. (>) Possible 
Heller ^ Partners Ltd.^ enlarged the scope of the duty of care 
upon which the action of tort in negligence is based, so as to cover tort 
careless statements where a “special relationship” exists between 
the parties. The definition of this phrase awaits further litigation; 
but now at least there is the possibility of obtaining damages by 
an action of tort where a misrepresentation, though it has induced 
a contract, is not incorporated in it as one of its terms. 

Secondly, a statutory right to damages has been conferred by (»> statutory 
the Misrepresentation Act, 1967, in the following sub-section: damages for 

Where a person has entered into a contract after a misrepresentation misr^resen- 
has been made to him by another party thereto and as a result tation 
thereof he has suffered loss, then, if the person making the mis¬ 
representation would be liable to damages in respect thereof had the 
misrepresentation been made fraudulently, that person shall be so 
liable nonvithstandmg that the misrepresentation has not been made 
fraudulently, unless he proves that he had reasonable ground to 
believe and did believe up to the time the contract was made that 
the facts represented were true * 

It will be observed that this sub-section lays the burden of proof 
upon the defendant. It is not for the representee to prove that the 
representor was negligent, in accordance with the general rule that 
he who asserts must prove; but for the representor to prove that 
he was not negligent. This is in sharp contrast to the position of 
the plaintiff who, suing in tort under the Hedley Byrne Case,^ 
must himself prove the fact of negligence. It is equally to be 
contrasted with the heavy and precarious onus of proof cast upon 
a plaintiff who sues in tort for deceit. It is, indeed, likely that 
litigants will prefer to take advantage of the above sub-section of 
the Misrepresentation Act rather than run the risk of a common 
law action either of fraud or of negligence. 

(ii) Effect in equity 

Equity long ago recognized that the common law remedies The tight of 
were inadequate to meet the problem of “mere representations.” 

The courts of chancery could not award damages, but they could 
allow rescission, and this in fact tvas the form that their intervention 
ultimately took. The rule gradually established was that where a 
party was induced to enter into a contract by the innocent mis¬ 
representation* of the other party, he was entitled to escape from 
his obligations by electing to rescind the contract. To render this 
election effective, he must make his intention clear by word or act 
to the other party, or institute a suit for rescission, or plead the 
misrepresentation as a defence to a suit for specific performance.® 

It was early decided that an innocent miaiepiesentation was a 
good ground for refusal of specific performance, but for a con¬ 
siderable period the view prevailed that a greater degree of mis¬ 
representation, in fact fraudulent misrepresentation, was necessary 


1 [1964] A. C. 465. [1963] 2 All E R. 575 

* S. 2 (1) It applies only to misrepresentations made on or after 22nd 
March. 1967, s 5 

* Supra. 

* Or a fortiori fraudulent misrepresentation 
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to justify a suit for resdssion.' This illogical distinction was 
later abandoned, and it was established by the middle of the 
nineteenth century that, whether the misrepresentation was 
fraudulent or not, the repr<»entee was entitled to rescind the 
contract, and if it was written to have it delivered up for cancella¬ 
tion.* 

Since the Judicature Act, 1873, the divergent remedies of 
common law and equity have been obtainable in all Divisions of 
the High Court. Until 1967, however, it Avas generally considered 
that if an innocent misrepresentation made before the contract 
was subsequently embodied in it, the position was governed 
exclusively by the common law and that the equitable remedy of 
rescission was not available.* This defect, or at least doubt, was 
removed by the Misrepresentation Act, 1967, which provides that 
any right of rescission available to the representee shall be un¬ 
affected by the later incorporation of the representation in the 
contract.^ 

Thus, so far as the right of rescission is concerned, there is 
more than one course open to the representee. If it is his belief 
that the contract will enure to his benefit he can, of course, insist 
upon its performance. If it is still executory, he can remain 
inactive and plead the false statement as a defence to a suit for 
specific performance. But if it is or may be detrimental to him 
in any manner he may either notify the representor that he refuses 
to be bound by the contract or he may take proceedings for 
rescission. If, in the former case his notification is ignored and he 
is driven to an action, the termination of the contract, if decreed 
by the court, dates from the notification, not from the judgment 
of the court, for the effective cause of the termination ^vas his 
original election. The judgment merely recognizes that his elec¬ 
tion was justifiable.® 

As we have seen in dealing with fraudulent misrepresentation, 
the object of an action for rescission is to obtain the cancellation 
of the contract together with such directions of the court as may 
be necessary for the restoration of the status quo ante.^ There 
must be "a giving back and a taking back on both sides.”* This 
” takingback” includes obligations for which the plaintiff has become 
liable but which, had it not been for the contract, would have 
rested on the defendant. The plaintiff must be paid monetary 
compensation in so far as he has either already discharged the 
obligations or has incurred a future liability for their discharge. 

Before the law was altered by the Misrepresentation Act, 
1967, hoAvever, this compensation could not take the form of 


* Cadman v. Horner (iSio). i8 Ves to. 

‘Coofr«r v./oW (1859). I DeG. F A J. *40, Re Liverpool Borough Sank. 

DurantysCase (1858), 26 Beav. a68; Torrance v. Bolton {1872). 8 Ch App 
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k Shipping Co V. Compagnit Haltonale de Havigalton, 

2AIIE. K U67. This case, however, is of doubtful authonty. sooSutionana 
Shannon on Contracts (6th Edn), p. 163: Camb L. T . November. 1967, pp 
241-2 (P. B Fairest). * p -»• J . 

* S. X (a). 
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per Lord Atkinson. 

* Supra, p. aji. 

» Hewbiggtng V. Adam (1886), 34 Cb. D. 582. at p 395. per Boweo, L-J- 
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damages, since, as already stated, a court of equity had no power to 
award damages. In the case of innocent misrepresentation, there¬ 
fore, equity has dra\vn a somewhat subtle distinction between 
indemnity and damages. There is no right in the plaintiff to have 
the status quo ante restored m toto\ no right to an indemnity 
against every obligation incurred by him as a result of the contract. 
If his right were as extensive as that, he would be in the same 
position as if he had been awarded damages. 

To what obligations, then, does the indemnity relate? The 
answer is that the plaintiff must be indemnified, not against all 
obligations even though they may be correctly described as having 
arisen under, or out of or as a result of the contract, but only 
against those necessarily created by the contract.' The burden 
must be one that has passed to the representee as a necessary and 
inevitable result of the position which he assumed upon completion 
of the contract. 

If, for example, A. procures the dissolution of his partnership 
with B. and C. on the ground of innocent misrepresentation, he 
nevertheless remains personally liable for partnership debts contracted 
while he was a member of the Brm His position as partner was 
created by the contract and it is the inevitable and automatic result 
of having occupied this position that he is now burdened with 
liability for debts. Hence they are a proper subject for an indemnity. 

The distinction between what is a true indemnity and what is 
equivalent to damages is neatly illustrated by Whittington v. SeaU- 
Hayne*'. 

The plaintiffs, who were breedets of prize poultry, were induced 
to take a lease of certain property belonging to the defendants by 
an oral representation that the premises were in a thoroughly 
sanitary condition. This representation was not contained in the 
lease that was later executed, and $0 was not a term of the contract. 
The premises m fact were insanitary. The water supply was 
poisoned, and in consequence the manager of the poultry farm 
became seriously ill, and the poultry either died or became valueless. 
Moreover the Urban District Council declared that the house and 
premises were unfit for habitation and required the plaintiffs to 
renew the drains. 

In their action for rescission the plaintiffs, while admitting that 
owing to the absence of fraud they could not recover damages, 
contended that they were entitled to an indemnity against the 
consequences of having entered into the contract. These con¬ 
sequences were serious, since they included the following losses: 
value of stock lost, 3C750; loss of profit on sales, Joss of 

breeding season, ^500; rent and removal of stores, ^75; medical 
expenses, £100. It was held that the claim for the plaintiffs in 
respect of these losses was in effect a claim for damages, and that 
their right to an indemnity was limited to what they had expended 
upon rates and to the cost of effecting the repairs ordered by the 
Council. The obligation to pay rates and to effect the repairs 
were obligations which the plaintiffs were required to assume by 


* Nenbigging v Adam 34, Ch D 581, at p 594, ptT Bov.en. LJ.; the 

other judges. Cotton and Fry, L JJ.. gave a voder scope to indemnity, but 
it IS believed that the narrower test stated by Bowen, L J., is correct. Such 
was the view of Farvvell. J., m v. SeaU-Hayne (1900). 82 L T. 49. 

* {1900), 82 L. T. 49. 


To what 
obligations 
indemnity 
extends 



Statutory 
power of 
court to 
award 
damages in 
lieu of 
rescission 


Right to 
damages if 
misfepresen- 

tatiOQ em. 
bodied in 
the contract. 


Award of 
damages de¬ 
pendent 
upon right 
to rescission 


Is non* 
disclosure 
equivalent 
to mis¬ 
representa¬ 
tion? 


256 Part IV. Chap. II. Misrepresentation^ etc. 

the contract; but the contract created no obligation to erect sheds, 
to appoint a manager or to stock the premises with poultry. 

The importance of this distinction between damages and 
indemnity has now been greatly diminished as an indirect result 
of the Misrepresentation Act, 1967, which empowers the court to 
award damages in lieu of rescission for an innocent misrepresenta¬ 
tion, even though it may not have been embodied in the contract 
as one of its terms. By section 2 (2) of the Act it is provided that; 

Where a person has entered into a contract after a misrepresenta¬ 
tion has been made to him otherwise than fraudulently, and he 
would be entitled by reason of the misrepresentation to rescind the 
contract, then, if it is claimed in any proceedings arising out of the 
contract that the contract ought to be or has been rescinded, the 
court or arbitrator may declare the contract subsisting and award 
damages m lieu of rescission, if of opinion that it would be equitable to 
do so, having regard to the nature of the misrepresentation and the 
loss that would be caused by it if the contract were upheld, as well 
as to the loss that rescission would cause to the other party.’ 

Thus, the victim of an innocent misrepresentation which has not 
been incorporated in the contract may be awarded damages instead 
of, but not in addition to, rescission if the court in its discretion 
considers it equitable to do so. 

It must be observed that by the first section of the Misrepre¬ 
sentation Act, 1967, the representee is not to lose any right of 
rescission which he might otherwise have had merely because the 
misrepresentation has been embodied in the contract. If» therefore, 
it has been thus embodied the representee has a choice. He may 
either (o) sue at common law for damages for breach of contract, 
or (b) sue for rescission. Should he choose the latter course, th® 
court, if it thinks fit, may avail itself of section 2 (2) of the Mis¬ 
representation Act and award damages instead of granting rescis¬ 
sion. 2 

It will be seen that for sub-section 2 (2) of the Act to operate 
the facts must be such that the representee “w'ould be entitled, by 
reason of the misrepresentation, to rescind the contract.” These 
words presumably mean that the remedy of rescission must be 
still available to him at the time of the action. Under the general 
law, as will be shown later,’ the facts may be such that this remedy, 
though once available to him, has been lost, as for e.xample, because 
restitutio in integrum is no longer possible or because an innocent 
third party has acquired an interest in the subject-matter of me 
contract. In these circumstances, therefore, there is no room mr 

.** ** • '' ■ he Act, or for the exercise of the 

in terms to the case where a 
misrepresentation has been made, and the question arises, therefore, 
whether it applies where a party has failed to disclose the existence 
of a material fact, presuming that such a duty of disclosure is 


* a. 2 

*.S 2 (3) of the Act seeks. In somewhat obscure language, to ? 

possibility that a representee may both sue for rescission under s 2 [ij » 
alsoexercue his statutory right to sue for damaged under 8 2 (i). supra, 

In such a case, if a court, in lieu of rescission, awards damages under * * * *' 

this award must "betaken intoaccount in asscssingfthereprcsentor’sjh.iDin > 

under” a 2 (i) 

• Injra, pp. 260-2. 
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imposed upon him by the law. It seems reasonably clear that the 
Act will apply if his non-disclosure has distorted a positive 
assertion made by him,^ or if he fails to disclose that an earlier 
statement of fact is no longer true.* •• It is more difficult to equate 
non-disclosure with the making of a representation in the case of 
contracts uberrimae fidei.^ Even here, however, the failure to 
disclose the existence of a material fact is equivalent in the eyes 
of the law to an explicit affirmation of its non-existence, and there¬ 
fore, when the question arises, it is possible that the court may 
take the view that the non-disclosure is within the meaning and 
spirit of the Act.* 

The effect of sub-section 2 (2) upon the distinction between 
indemnity and damages® is clear. If the court in its discretion 
awards damages in lieu of rescission, the question of indemnity 
does not arise; but if the discretion is exercised in favour of 
rescission, such difficulties as arose, for instance, in Whittington v. 
Seale-Hayne^ will still require to be unravelled. 

Before the law was altered by the Misrepresentation Act, 1967, 
the right of a representee to rescind a contract was irrationally 
restricted by what came to be known as the Rule in Seddon's 
Case ’ Thiswasre-statedbyMcCARDiE, J.,inthefollowingwords: 

“Now It is undoubted law that where a vendor has procured the 
sale of his property by misrepresentation the purchaser can set aside 
the contract of pur^ase prior to completion, even though the 
misrepresentation be innocent. But if the contract has been executed 
by the completion of a conveyance or lease, or the formal assignment 
of a chattel, then rescission cannot be obtained on the ground of 
innocent misrepresentation by the vendor or lessor. When the 
contract is so completed, fraud must be proved before rescission can 
be granted.”* 

Direct support for this view is afforded by Angel v. where 
the facts were as follows: 

During the negotiations for a lease the lessor innocently represented 
that the drains were in good order, when in fact they were defective. 
The lessee took possession after execution of the lease, and occupied 
the premises for some six months. 

It was held that since the transaction had been completed by the 
execution of the lease the right of rescission had been lost. 

The genesis of this rule was the statement of Lord Campbell 
in Wilde v. Gibson, followed in many later cas^, that “where the 
conveyance has been executed ... a court of equity will set aside 
the contract only on the ground of actual fraud.”*® In Wilde v. 
Gibson a bill had been filed for the rescission of a contract for the 
purchase of land on the ground that a right of way over the 


* Supra, p 238. 

* Supra, pp 238-g 

* Supra, p 239 ' 

* For the opposite view, see 30 Mod L. Rev., pp 36^70 (P. S. Atiyah and 
G.H Treitel). 

* Supra, p. 255 

* (1900), 82 L. T. 49; supra, p 255 

* Seddon V. North Eastern Salt Co . Ltd., [1905] i Ch. 326. 

* Armstrong v. Jackson, [1917] 2 K. B 822, at p 825 

* [1911] I K. B 666 

•• (1848), I H. L. Cas 605, at pp. 632-3. 
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property had been concealed by the vendor. I’hc bill \n 5 dis¬ 
missed owing to the inability of the purchaser to prove personal 
fraud in the vendor. In other words, the issue was whether a 
conveyance of land could be avoided after completion for a defect 
of title with reference to which the vendor had made an innocent 
misrepresentation. 

Where the title of a vendor Is not what he innocently represented 
it to be, there is much to be said for the \'icw that none the less the 
right of rescission should be lost upon completion of the contract. 
The purchaser has had full opportunity for investigation, and if, 
after the usual interrogatories and searches, and after payment of 
the money on the execution of the conveyance, he were allowed 
at some indefinite time in the future to raise an objection to the 
title it would place the vendor in an intolerable position. But the 
same opportunity for investigation docs not exist with regard to 
defects unrelated to title, such as structural flaws, faulty drains, 
decay and dampness, until the purchaser has entered into posses¬ 
sion. 

The hardship that this rule might cause, before the representee 
was given an opportunity to recover damages by the Act of 1967, 
was even more marked in the case of contracts other than those 
relating to land. This is illustrated by Seddon's Case' itself. 

The defendant agreed to sell all his shares in a certain company 
and to pass the control of the company to the plaintiff. In the 
coune of the negotiations the defendant represented that the net 
trading loss of the company up to 30th September, 1903, had been 
at the outside £250. The shares were transferred to the plaintiff 
and he took over the business on 9th October, 1903. He immediately 
discovered that the loss had been more than £900, but nevertheless 
he carried on the business at a net profit until 20th January, 1904. 
when he issued a writ claiming a declaration that the contract be 
rescinded. He did not allege fraud in the defendant. 

Joyce, J., adopted the statement of Lord Campbell in Wilde v. 
Gibson and found for the defendant. In the words of the head- 
note: “The court will not grant rescission of an executed contract 
for the sale of a chattel or chose in action on the ground of an 
innocent misrepresentation.” Thus the plaintiff remained the 
reluctant owner of a far from prosperous business.* Again, Leafy- 
International Galleries,^ the facts of which have already been given, 
showed that if the rule in Seddon's Case applied to contracts for 
the sale of goods a buyer might find himself condemned to retain 
worthless goods for which he had paid an extravagant price. 

The rule was disliked in commercial quarters, it was deprecated 
by the Law Reform Committee,^ and the validity of its extension 
to contracts not concerned with land was doubted by la^vyers. In 
the result, the legislature decided that, no matter what the subject- 
matter of the contract might be, it should be entirely swept away. 
Accordingly, the Misrepresentation Act, 1967, provides that where 
a person has entered into a contract after an innocent misrepresen- 
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tation has been made to him, the fact that the contract has been 
performed shall not impede any right of rescission available to 
him.^ 


E. LIMITS TO THE RIGHT OF RESCISSION. 

The right to rescind a contract for misrepresentation, whether The limiti 
fraudulent or innocent, is lost if the representee has affirmed the 
contract, if restitutio in integrum is no longer possible, or if 
rescission would deprive a third party of a right in the subject- 
matter of the contract which he has acquired in good faith and 
for value. These three limits to the right of rescission will now 
be discussed separately. 

1. Atpirmwion op tke CotrmcT. 

Affirmation is complete and binding when the representee, Express or 
with full knowledge of the facts and of the misrepresentation, 
either declares his intention to proceed with the contract or docs * 

some act from which such an intention may reasonably be 
inferred.* The Reports contain many examples of implicit 
affirmation by shareholders. A person who applies for and 
obtains shares upon the faith of a prospectus containing a mis¬ 
representation is entitled to rescind the allotment and to recover 
the price paid; but if after learning of the misrepresentation he 
attempts to sell the shares or pays money still due upon the 
allotment or retains dividends paid to him, he loses his right of 
rescission, since these acts show an intention to treat the contract 
as subsisting.® They are acts of ownership over the shares wholly 
inconsistent with an intention to repudiate the allotment. 

Lapse of time without any step towards repudiation being Lapse of 
taken does not in itself constitute affirmation, but it is evidence of time is 
affirmation, and it was said in a leading case that when the lapse 
of time is great " it probably would in practice be treated as 
conclusive evidence ” of an election to recognize the contract.^ 

Everything depends upon the facts of the case and the nature of 
the contract. Thus, contracts for the sale of goods cannot be 
kept open indefinitely, and it has been held that a lapse of five 
years is sufficient to bar the purchaser’s right of rescission, even 
though he had not previously discovered the untruth of the 
representation.® " It behoves the purchaser either to verify or, 
as the case may be, to disprove the representation within a 
reasonable time, or else stand or fall by it,”* In particular it is 


* a. i 

* Clough V. London and North Western Ry. Co. (1871). L R 7 Exch. 26. 
at p. 34. The di£&cult case of Long v. LSoyd. [1958] * AU E R 402; [1958] 
1 W. L R. 753, would seem to have been decided on the ground that the 


200, note 

* Clough V. London and North Western Ry. Co. (1871). L. R. 7 Exch. 26, 
at p 35. 

* Leaf V. Intemahonal Galleries, [1950] 2 K. B 86; [*950] i All E. R. 693 

* Ibid., at pp 92, 696 respectively, per Jenkins. L J 
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propert)’ had been concealed by the vendor. The bill was dis¬ 
missed owing to the inability of the purchaser to prove personal 
fraud in the vendor. In other words, the issue was whether a 
conveyance of land could be avoided after completion for a defect 
of title with reference to which the vendor had made an innocent 
misrepresentation. 

Where the title of a wndor is not what he innocently represented 
it to be, there is much to be said for the view that none the less the 
right of rescission should be lost upon completion of the contract. 
The purchaser has had full opportunity for investigation, and if, 
after the usual interrogatories and searches, and after payment of 
the money on the execution of the conveyance, he were allowed 
at some indefinite time in the future to raise an objection to the 
title it would place the vendor in an intolerable position. But the 
same opportunity for investigation does not exist with regard to 
defects unrelated to title, such as structural flaws, faulty drains, 
decay and dampness, until the purchaser has entered into posses¬ 
sion. 

The hardship that this rule might cause, before the representee 
was given an opportunity to recover damages by the Act of 1967, 
was even more marked in the case of contracts other than those 
relating to land. This is illustrated by Seddon*s Case^ itself. 

The defendant agreed to sell all his shares in a certain company 
and to pass the control of the company to the plaintiff. In the 
course of the negotiations the defendant represented that the net 
trading loss of the company up to 3©ih September, 1903, had been 
at the outside £250. The shares were tramferred to ^e plaintiff 
and he took over the business on 9th October, 1903. He immediately 
discovered that the loss had been more than £900, but nevertheless 
he carried on the business at a net profit until aoih January, 
when he issued a writ claiming a declaration that the contract be 
rescinded. He did not allege fraud in the defendant. 

Joyce, J., adopted the statement of Lord Campbell in Wilde v. 
GtSson and found for the defendant. In the words of the head- 
note: “The court will not grant rescission of an executed contract 
for the sale of a chattel or chose in action on the ground of an 
innocent misrepresentation.” Thus the plaintiff remained the 
reluctant oivner of a far from prosperous business. * Again, Leaf v. 
International Galleries,^ the facts of which have already been given, 
showed that if the rule in Seddon's Case applied to contracts for 
the sale of goods a buyer might find himself condemned to retain 
worthless goods for which he had paid an extravagant price. 

The rule was disliked in commercial quarters, it was deprecated 
by the Law Reform Committee,* and the validity of its extension 
to contracts not concerned with land was doubted by lawyers.^ In 
the result, the legislature decided that, no matter what the subject- 


^ Seddon v. Ncyrih Easier# Salt Co Ltd , [1905] i Ch 326.^^ 
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tation has been made to him, the fact that the contract has been 
performed shall not impede any right of rescission available to 
him.^ 


E. LIMITS TO THE RIGHT OF RESCISSION. 

The right to rescind a contract for misrepresentation, whether 
fraudulent or innocent, is lost if the representee has affirmed the 
contract, if restitutio in integrum is no longer possible, or if 
rescission would deprive a third parly of a right in the subject- 
matter of the contract which he has acquired in good faith and 
for value. These three limits to the right of rescission will now 
be discussed separately. 

X. Affirmation op the Contract. 

Affirmation U complete and binding when the repreaentee, 
with full knowledge of the facts and of the misrepresentation, 
either declares his intention to proceed with the contract or does 
some act from which such an intention may reasonably be 
inferred.* The Reports contain many examples of implicit 
affirmation by shareholders. A person who applies for and 
obtains shares upon the faith of a prospectus contrining a mis¬ 
representation is entitled to rescind the allotment and to recover 
the price paid; but if after learning of the misrepresentation he 
attempts to sell the shares or pays money stiU due upon the 
allotment or retains dividends paid to him, he loses his right of 
rescission, since these acts show an intention to treat the contract 
as subsisting,* They are acts of ownership over the shares wholly 
inconsistent with an intention to repudiate the allotment. 

Lapse of time without any step towards repudiation being 
taken does not in itself constitute affirmation, but it is evidence of 
affirmation, and it was srid in a leading case that when the lapse 
of time is great *' it probably would in practice be treated as 
conclusive evidence ” of an election to recognize the contract.^ 
Everything depends upon the facts of the case and the nature of 
the contract. Thus, contracts for the sale of goods cannot be 
kept open indeffnitely, and it has been held that a lapse of live 
years is sufficient to bar the purchaser’s right of rescission, even 
though he had not previously discovered the untruth of the 
representation.® " It behoves the purchaser either to verify or, 
as the case may be, to disprove the representation within a 
reasonable time, or else stand or fall by it.”® In particular it is 


»S. I (b) 

* Clough V. London and North Western Ry. Co, {1871), L. R 7 Exch. 26, 
at^p 34 The difficult case ol Long v. Uoyd. [1938] 2 All E R. 402; [1958] 
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material to consider whether the representor has altered his 
position in the reasonable belief that rescission will not be enforced, 
or whether third parties have been misled by the inactivity of 
the representee. 1 

2. Restitutio in Integrum Impossible. 

Part of the consequential relief to which a reprcsentee is 
entitled upon rescission is the recovery of anything that he may 
have paid or delivered under the contract. It is, however, a 
necessary corollary of this right that he should make a similar 
restoration of anything obtained by him under the cpntract, for 
otherwise the main object of rescission, which is that the parties 
should both be remitted to their former position, would not be 
attained. A buyer, for instance, who avoided a contract for 
misrepresentation, would be able to recover the price in full while 
retaining the goods. This would be inequitable as well as 
inconsistent wi^ the object of rescission. 

“ Though the defendant has been fraudulent, he must not be 
robbed, nor must the plaintilT be unjustly enriched, as he would be 
if he both got back what he had parted with and kept what he had 
received in return. The purpose of the relief is not punishment but 
compensation.”* 

The rule is. therefore, that rescission cannot be enforced if events 
which have occurred since the contract and in which the repre¬ 
sentee has participated make it impossible to restore the parties 
substantially to their original position. The representee must be, 
not only willing, but also able, to make restitutio in integrum. 

This doctrine finds its most common application when the 
things delivered to the representee under the contract have been 
radically changed in extent or character by him or with his consent. 
Thus if a partnership in which the representee 'vas induced^ to 
take shares is converted into a limited liability company, rescission 
is excluded, since the existing shares arc wholly different in nature 
and status from those originally received.® Rescission is equally 
impossible if the subject-matter of the contract is a mine that has 
been worked out* or operated for a substantial time,® or if it 
comprises goods that have been consumed or altered by the buyer. 

The rule requiring restoration is not, however, enforced to the 
letter if the result will be unfair. If, for example, the property 
transferred by the defendant has deteriorated in the hands of the 
plaintiff, so that strictly speaking it cannot be restored in its 
original state, nevertheless, provided that its substantial identity 
remains, its restoration will be ordered on the terms that the 
plaintiff pay compensation for its deterioration. It is considered 
fairer on equitable prinriplcs that the defendant should be 


^Lindsay Petroleum Co, v, Hurd (1874), L. R. 5 P. C. i2l, »t p. *40, 
Aaron's Reefs v.Tunit.[tie)f)\ K.C. ill. 2<}i. „ ^ , j 

* ROenee v. Crawford, fioiol 3 AU E R- zyt. at pp. 288-0, Per Lord 

»Clarke V. Dtekson (1858), E. 8. ft E. 148; Western Bank of Scotland 
V. Addle (1867). L R, 1 Sc. ft Div 145. 

* Vtgers V. Pike 8 Cl ft Fin. 362. 

* Atiwood V. Small (183S), 6 a ft Fin. 232; Clarke v. Dickson, supra. 

* Clarke v. Dickson, supra, per Crompton, J., at p. 133. 
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compelled to accept compensation than to keep the full profit of 
his wrongdoing.^ 


3. Injury to Third Parties. 

The right of the representee to elect whether he will affirm or 
disaffirm a contract procured by misrepresentation is subject to 
this limitation, that, if before he reaches a decision an innocent 
third party acquires for value an interest in the subject-matter of 
the contract, the right of rescission is defeated." 

The most frequent instance of this limitation is where goods 
have been obtained from their owner by fraud. If the fraud makes 
the contract void at common law on the grounds already discussed 
in the chapter on Mistake,® no title passes to the fraudulent 
person and the latter can pass none to any third party, however 
innocent this third party may be. If, however, the contract is 
voidable only, then the title so obtained by the fraudulent person 
is valid until it has been avoided, and any transfer of it made 
before avoidance to an innocent third party for valuable con¬ 
sideration cannot be defeated by the owner * An apt illustration 
of the rule is White v. Garden^ where the facts were these:— 

Parker bought fifty tons of iron from Garden by persuading him 
to take in payment a bill of exchange which had apparently been 
accepted by one Thomas of Rochester. Parker re-sold the iron to 
White, who acted in good faith, and Garden made delivery in one 
of his barges at White’s wharf. Garden, upon discovering that the 
bill of es^ange was worthless since there was no such person as 
Thomas of Rochester, seized and removed part of the iron that was 
still in the barge. 

Garden was held liable in trover. The title to the iron had 
passed to Parker under a contract that was temporarily valid and, 
while still undisturbed, had been passed to an innocent purchaser. 
It was not a case of operative mistake, since Garden intended to 
contract with Parker. 

A third party does not acquire an indefeasible title under a 
voidable contract unless he acts hona fide and also gives 
consideration.® 

In one case for instance :— 

A debtor and his surety persuaded the creditor to accept from the 
debtor a transfer of a mortgage which the debtor knew to be imagin¬ 
ary but which the surety believed to be valid. Later at the solicita¬ 
tion of the surety and in reliance on the transfer which he believed 
to be genuine the creditor released the surety from further obligation.^ 

It was held that the creditor was entitled to rescind the release 
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and to be restored to his rights against the surety, since the latter 
though honest, had given no consideration for his release. 

Another type of case where the remedy of rescission is affected 
by the existence of third party rights concerns the winding-up of 
companies. A person who is induced to become a shareholder 
by reason of a false representation is entitled to rescind the 
contract as against the company, which means that he can divest 
himself of the shares and recover what he has paid. But this right 
is lost if its exercise will prejudice the creditors of the company. 
The shareholder can rescind the allotment if he takes proceedings 

- 1 -1-t--.,!. ....1-J=«-ent 

■ in 

becomes of paramount importance. The register of share¬ 
holders is open to public inspection, and the rule is that every 
registered shareholder at the beginning of the liquidation is a 
contributor, though to a limited extent, to the debts of the 
company. His shares, together with any amount not paid upon 
them, form part of the assets for payment of debts, and the object 
of opening the register to public inspection is that persons desirous 
of dealing with the company may be able to form an accurate 
estimate of the assets available to them in the event of liquidation. 
The established rule is, therefore, that the commencement of 
winding-up proceedings completely bars the right of a share¬ 
holder to avoid the contract under which he obtained his shares.* 


SECTION II. DURESS AND UNDUE INFLUENCE. 

A contract procured by duress or by undue influence lacks the 
element of free consent which is deemed essential for agreement. 
If there is an entire absence of consent, as in a few cases of mistake, 
no contract comes into existence ; if there is an apparent though 
not a free consent as in duress and undue influence, the traditional 
view IS that the contract is voidable.* 

Both common law and equity agree that a party cannot be 
held to a contract unless he is a free agent, but the contribution 
made by common law to this part of the subject has been scanty. 
It is confined to the avoidance of contracts obtained by duress, a 
word to which a very limited meaning has been attached. Duress 
at common law, or what is sometimes called legal duress, means 
actual violence or threats of violence to the person, i.e., thread 
calculated to produce fear of loss of life or of bodily harm.® It w 
a part of the law that nowadays seldom raises an issue. 

That a contract should be procured by actual violence is 
difficult to conceive, but a more probable means of inducement is 
a threat of riolence. The rule here is that the threat must be 
illegal in the sense that it must be a threat to commit a crime or a 


• OoMts V. Tttreuand and Harding (1867), L. R. 2 H. L. 3^5 . 

•Pollock. Principles of Canirael (r3th Edn ). p 479, 

resolution m Whelpdale's Case (1604). 5 Co. Rep. 119a. Parojete loth^mse 
Iielic)v [195S) 1 W, L R 1280. at p 1283,Davies, ], It 

been argued, howocr, that the effect of duress is to render a contract vo . 
29 Mod. L. Rev, pp 615-2* (D.J Lanham) „ 

• Co. Litt. 253 b. For a modent example see Fnedeberg^Sstley v. Jiiasi. 
The Txmti Hevcipaper (1937). February t9ta: to* Sol. Jo 273 
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tort.^ Thus to threaten an imprisonment that would be unlawful 
if enforced constitutes duress, but not if the imprisonment would 
be lawful.^ Again a contract procured by a threat to prosecute 
for a crime that has actually been committed,® or to sue for a civil 
wrong^ or to put the member of a trade association on a stop-list,® 
is not as a general rule voidable for duress, though it may, of 
course, be void as being contrary to public policy, as for example 
where it is in effect an agreement tending to pervert the course of 
justice.® 

For duress to afford a ground of relief, it must be duress of a 
man’s person, not of his goods.’ In Skeate v. Beale,^ for instance, 
a tenant agreed that if his landlord would withdraw a distress for 
£1^ los. in respect of rent, he would pay £2 7s- 6d. immediately 
and the remainder, £i(> 2s. 6d., within one month. To an action 
to recover ^^16 as. 6d. the tenant pleaded that the distress was 
wrongful, since only £‘i 7s. 6d. was due, and that the landlord 
threatened to sell the goods at once unless the agreement was 
made. This plea was disallowed. 

Equity had concurrent jurisdiction with the courts of common 
law with regard to duress, but by an application of its comprehen¬ 
sive doctrine of constructive fraud,* it exercised a separate and 
wider jurisdiction over contracts made without free consent. It 
developed a doctrine of undue influence.*® This doctrine cannot 
be more accurately or concisely stated than in the words of 
Ashburner**:— 

" In a court of equity if A. obtains any benefit from B., whether 
under a contract or as a gift, by exerting an influence over B. which, 
in the opinion of the court, prevents B. from exercising an independ¬ 
ent judgment in the matter in question, B. can set aside the contract 
or recover the gift. Moreover in certain cases the relation between 
A. and B. may be such that A has peculiar opportunities of exercising 
influence over B. If under such circumstances A. enters into a 
contract with B., or receives a gift from B., a court of equity imposes 
upon A. the burden, if he wishes to maintain the contract or gift, of 
proving that in fact he exerted no influence for the purpose of 
obtaining it.” 

The only rider to make to this statement is that an intention 
by A. to benefit himself personally is not essential to justify 
rescission of a contract. It is enough that in the exercise of his 
influence he has not made the welfare of B,, to the exclusion of 
all other persons, his paramount consideration.** 


^ Cp Ware and De Freville, Ltd. v. Motor Trade Aszonation, [igai] 3 K. B. 
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Curnmtng v. Ince {1847). n Q- B. I12; Btffin v. Bignelt (1862). 7 H. * 


• ln]ra. pp. 319-321. 

^ Atlee V. Backhouse (1838), 3 M. St W. 633, at p. 650. Per Parke. B. 
•(1840), XI Ad. A El. 983. 

* Supra, p 247 

»»See especially White and Tudor: Leading Cases in Equity, Vol. 1. 
pp. 203 et seq. Hanburv. Modem Equity, 3th Eda., pp 713 et seq 

«• Ashbumer on Equity (2nd Eda.), p. 299. see also Allcard v. Skinner 
(1887). Ch. D f4S. at on iRi. pe* Undley. L.I 

»* BuOock T. Lloyds Bank, Ltd. fiQSSl Ch. «7: « All E. R. -rsfi 
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and to be restored to his rights against the surety, since the Utter 
though honest, had given no consideration for his release. 

Another type of case where the remedy of rescission is affected 
by the existence of third party rights concerns the winding-up of 
companies. A person who is induced to become a shareholder 
by reason of a false representation is entitled to rescind the 
contract as against the company, which means that he can divest 
himself of the shares and recover what he has paid. But this right 
is lost if its exercise will prejudice the creditors of the company. 
The shareholder can rescind the allotment if he takes proceedings 
whil' t’ ■. “ * : ' ! 5’ " ; every different 

the ' ■ ■ . • : • ■ .nenced.forin 

this i.^ j inst the assets 

becomes of paramount importance. The register of share¬ 
holders is open to public inspection, and the rule is that every 
registered shareholder at the beginning of the liquidation is a 
contributor, though to a limited extent, to the debts of the 
company. His shares, together with any amount not paid upon 
them, form part of the assets for paymnent of debts, and the object 
of opening the register to public inspection is that persons desirous 
of dealing with the company may be able to form an accurate 
estimate of the assets available to them in the event of liquidation. 
The established rule is, therefore, that the commencement 0 
winding-up proceedings completely bars the right of a sharcj 
holder to avoid the contract under which he obtained his shares. 


SECTION II. DURESS AND UNDUE INFLUENCE. 

A contract procured by duress or by undue influence lacks the 
element of free consent which is deemed essential for ' 

If there is an entire absence of consent, as in a few cases of mis • 

no contract comes into existence ; if there is an apparent 
not a free consent as in duress and undue influence, the tradiim 
view is that the contract Is voidable.* 

Both common law and equity agree that a party • . 
held to a contract unless he is a free agent, but the contn u 
made by common law to this part of the subject^ has been s» 

It is confined to the avoidance of contracts obtained by ^‘L ’ j 

word to which a very limited meaning has been attached. 
at common law, or what is sometimes called legal 
actual riolence or threats of violence to the person, . • 

calculated to produce fear of loss of life or of bodily harm. 
a part of the law that nowadays seldom raises an issue. . jj 

That a contract should be procured by is 

difllcult to conceive, but a more probable means of induce ^ 
a threat of violence. The rule here is tliat the threat mu ^ 
illegal in the sense that it must be a threat to commit a cr^ ^ 


0*ktt r. and Ifardtng {1B67). L. R. S H. L. 3*5 . 

* l*ol!ock, I’tinetflet of ConltaH (13th Rdn ). P 470. **** “ /-i/rrti* 
>!ution tn Cate 3 Co Kcp. j, 

f.f) V J93SI I W L. It f'' 


rcv>!ution 
Jrttie) 

1 arpiiM hti 


i«er.'that tl>- «1 clurcis ts to nrntlrt’ a coHra.t » 
20 JIM L. Hfv.p;* 6i3>3i |I> J Lanham) t 

• Co Ljtt. 153 For a CKvlera eianple Frui* 

TV Tmri (l957). Febmary 1910: loi Sol. Jo *75 
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tort.^ Thus to threaten an imprisonment that would be unlawful 
if enforced constitutes duress, but not if the imprisonment would 
be lawful.* Again a contract procured by a threat to prosecute 
for a crime that has actually been committed,® or to sue for a civil 
wrong* or to put the member of a trade association on a stop-list,® 
is not as a general rule voidable for duress, though it may, of 
course, be void as being contrary to public policy, as for example 
where it is in effect an agreement tending to pervert the course of 
justice.* 

For duress to afford a ground of relief, it must be duress of a 
man’s person, not of his goods.* In Skeate v. Beale,^ for instance, 
a tenant agreed that if his landlord would withdraw a distress for 
jCi 9 10s. in respect of rent, he would pay £3 7s. 6d. immediately 
and the remainder, £16 as. 6d., within one month. To an action 
to recover as. 6d. the tenant pleaded that the distress was 
wrongful, since only £2 7®* landlord 

threatened to sell the goods at once unless the agreement was 
made. This plea was disallowed. 

Equity had concurrent jurisdiction with the courts of common 
law with regard to duress, but by an application of its comprehen¬ 
sive doctrine of constructive fraud,® it exercised a separate and 
wider jurisdiction over contracts made without free consent. It 
developed a doctrine of undue influence.*® This doctrine cannot 
be more accurately or concisely stated than in the words of 
Ashbumer** 

" In a court of equity if A. obtains any beneBt from B., whether 
under a contract or as a gift, by exerting an influence over B. which, 
in the opinion of the court, prevents B. from exercising an independ¬ 
ent Judgment in the matter in question, B. can set aside the contract 
or recover the gift. Moreover in certain cases the relation between 
A. and B. may be such that A. has peculiar opportunities of exercising 
influence over B. If under such circumstances A. enters into a 
contract with B., or receives a gift from B., a court of equity imposes 
upon A. the burden, if he wishes to maintain the contract or gift, of 
proving that in fact he exerted no influence for the purpose of 
obtaining it.” 

The only rider to make to this statement is that an intention 
by A. to benefit himself personally is not essential to justify 
rescission of a contract. It is enough that in the exercise of his 
influence he has not made the welfare of B., to the exclusion of 
all other persons, his paramount consideration.** 


^ Cp. IVar« and De Frevtlle, Lid. v. Motor Trade Assoetation, [rpai] 3 KB. 
* Cummtng v Ince (1847), ii Q B ii*. Btffin v. Bignell (1862), 7 H. 4 


' AUE.R.157, 

* pp. 319-32*- 

’ Atlee V. Backhouse (1838), 3 M 4 W. 633, at p. 650. per Parke, B. 

* (1840], II Ad. 4 El. 983. 

* Supra, p. 247 

** See especially White and Tudor: Leadtng Cases in Equtly, Vol. I, 
pp 203 et seq Hanburv, Modem Equstv, 5th Edn , pp 713 et seq 

^^Askbttrner on Equity (2nd Edn,), p 299: see also Allcard v. Skinner 
(1887). 36 Ch D t4S. at pp rSt, 184 per Lindley. L.I 

>* Bullock V. Lloyds Bank, Ltd. [1955] Ch. 3x7; (1954] 3 All E, R. 726. 
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St*o”two' contracts which may be rescinded for 

t\ass« undue influence fall into two distinct classes 

First, those where there is no special relationship between the 
parties. 

Secondly, those where a special relationship, such as parent 
and child, exists. 

In the first class undue influence must be proved as a fact, in 
the second it is presumed to exist. VVe will deal with these 
separately. 


fluelicVmust Special relationship between the contracting 

be proved'^at PSfti^s.— Here it must be affirmatively proved that one party 
a fact in fact exerted influence over the other and thus procured a 

contract that would otherwise not have been made. The 
courts have never attempted to define undue influence ivith 
precision, but it has been described as “ some unfair and improper 
conduct, some coercion from outside, some overreaching, some 
form of cheating, and generally, though not always, some personal 
advantage obtained by ” the guilty party.^ Examples are; 
coercing the mtnd of a person of weak intellect by a claim to 
possess supernatural powers taking advantage of a lady who 
suffers from religious delusions^ or who is convinced of the 
truth of messages from the dead transmitted through 3 spiritualis¬ 
tic medium ; * playing upon the fears of a son concerning the 
state of his father’s health.* 

Williami v. A leading case on the subject is Williams v. Bayley^ where 
Bayity. facts were these :— 

A son gave to his bank several promissory notes upon which he 
had forged the indorsements of his father. At a meeting between 
the three parties, the banker made >t reasonably evident that if 
arrangement were not reached the son would be prosecuted. Tins 
impression was conveyed by such expressions as : “ We have only 
one course to pursue; we cannot be parties to compounding a 
felony " : “ This is a serious matter, a case of transportation for 
life.” The effect of these expressions upon the father is shown by 
his somewhat despairing words: “What be 1 to do ? ^ 

help myself ? You sec these men will have their money. In the 
result the father agreed iti writing to make an equitable mortgage to 
the bank in consideration of the return of the promissory notes. 

This agreement was held to be invalid on the ground that undue 
pressure had been exerted. The bankers had clearly exploited 
the fears of the father for the safety of his son, and had thus 
brought themselves within the equitable principle that, where 
there is inequality between the parties and one of them by taking 
an unfair advantage of the situation of the other forces an agree¬ 
ment upon him, the transaction will be set aside/ 


1 AlUard v. Skinner fiSSy), 36 Cb. D. 145. at p. x8i. per Lindley, I-J. 

* tSoUtdge V. Prince (xS6o). 2 Cxfi. 246 

* Norton v. Kelly {1764). 2 Eden, 286. 

* Uyon v. Home (x868). L. R. 6 Eq 655. 

^ Mutual Finance. Ltd v. Weaon&-Stms. Lid.. [19373 * K. B 309. [>W7J 


* AU E. R. 657. 

* (1866), L R. I K L. 300 
» Jbid., per Lord CbeltDsford. at p- 2x6. 
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(ii) Where a confidential relationship exists between undue in- 
the parties. In this second class of case the equitable view is 
that undue influence must be presumed, for the fact that confi- 
dence is reposed in one party either endows him with exceptional 
authority over the other or imposes upon him the duty to give 
disinterested advice. The possibility that he may put his own 
interest uppermost is so obvious that he comes under a duty to 
prove that he has not abused his position.^ Whether a confi¬ 
dential relationship exists or not, the question is always the same— 
was undue influence used to procure the contract or gift ? But 
the burden of proof is different. If B. seeks to avoid a contract 
with A., then, in the absence of any confldential relationship the 
entire onus is on B. to prove undue influence, but if he proves the 
existence of such a relationship the onus is on A. to prove that 
undue influence was not used. A. must rebut the presumption 
of undue pressure. 

The onus is on the fiduciary to show that the party to whom 
he owed the duty in fact acted voluntarily, in the sense that he un^ue 
was free to make an independent and informed estimate of the fluence vs 
expediency of the contract or other trar«action.* It has been 
said in several cases that the only way In which the presumption 
can be rebutted is proof that the person to whom the duty of 
confidence was owed received independent advice before com¬ 
pletion of the contract, and one judge at least has stated that the 
giving of advice does not suffice unless it has actually been 
followed.® On the other hand, the Privy Council has empha- Importance 
sized that if evidence is given of circumstances sufficient to 
show that the contract was the act of a free and independent 
mind, the transaction will be valid even though no external 
advice was given.* 

“Their Lordships are not prepared to accept the view that in¬ 
dependent legal advice is the only way in which the presumption 
can be rebutted ; nor are they prepared to afitrm that independent 
legal advice, when given, does not rebut the presumption unless it 
be shown that the advice was taken. It ts necessary for the donee 


had been fully explained to the donor by some independent and 
qualified person so completely as to satisfy the court that the donor 
was acting independently of any influence from the donee and with 
the full appreciation of what he was doing; and in cases where 
there are no other circumstances this may be the only means by 
which the donee can rebut the presumption.’’* 

Their Lordships then added, however, that facts which indicate 

V. SAintter (1887) t6 Ch. D t45. at p i8i. */f>»d, at p. 17:. 

* Powll V Powell, [1900] 1 Cb. 1143, P* f** Farwell. j. 

* Inehe Nortah v. Shaik Alitt Btn Omar, [1929I A. C. 127: [1928] All E. R. 
Rep 189; approved by Lawrence. L J., in Latteashire Loam, Lid v. Black. 
[19341 t K. B. 380, at p 4t3. 

* The case was concerned with a gift, which in the present connection is 
on the same footing as a contract An aged and wholly illiterate woman 
made a gift of land to her nephew who managed her afiairs A lawyer gave 


■ ue gui was set astue. 
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»6S Past IV. Chaj.. II. Mmepri,„taiio„, lu. 

atid took the votva of poverty, chastity and obedience. The vow of 

all mdividual prope^. The phmtiff remained a sister for eight 
of .? il w-htch ttme she gave property to the value 

of about ^7,000 to the defendant. She left the sisterhood in 1870 
by hme al) but £1,671 of the money given had been spent 

x>y tfte defendant upon the purposes of the institution. The 
plaintiff took no action onfil rSS;. but in that year she sued for the 
recovery of the .^1,671 on the ground that it had been procured br 
the undue innuence of the defendant, 

The Court of Appeal found as a fact that no personal pressure 
had been exerted on the plaintiff and no unfair advantage taken 
of her position, but that the sole explanation of the gift was her 
own wi/iing submission to the vow of poverty. Notwithstanding 
this, however, the court held that her gifts were in fact made 
under a pressure that she could not resist and that, so far as they 
had not been spent with her consent on the purposes of the 
institution, they were recoverable in principle when the pressure 
was removed by her resignation from the sisterhood.* Not only 
had there been no independent advice but there was no oppor¬ 
tunity of obtaining it, for one of the rules of the sisterhood said: 

'* Let no Sister seek advice of any extern without the Superior’s 
leave.” 

Nevertheless the plaintiff did not recover, for it ivas held that 
her claim was barred by her laches* and hex acquiescence after 
she had left the sisterhood. Admittedly the claim was not one to 
which the Statutes of Limitation applied, and no doubt the general 
principle of equity is that delay alone is not a bar to relief. Never¬ 
theless it has always been held that for a person to remain inactive 
for a long period with a full appreciation of what his rights arc 
materially affects the question whether he ought to obtain relief. 
Moreover in the present case there w'a> evidence of acquiescence 
by the plaintiff. She had been surrounded by advisers for the 
last five years, she had taken care to revoke a wll previously 
made in favour of the sisterhood, she had ceased to be a Protestant 
and had joined the Church of Rome, and the reasonable inference 
was that having considered the question of claiming relief she had 
determined not to challenge the validity of her gifts. In contrast 
with Allcard v. Skinner may be mentioned Morley v. Loughnan,* 
where an action, brought six months after the donors death to 
recover ^(^140,000 extorted from an epileptic by a PlyTnouth 
Brother, was successful. • j j 

A contract procured by undue inftuence tannot be iMCindca 
after affirmation, express or implied, as is seen from. Allcara v. 
Skinner, nor against persons who acquire rights under it for value 
and without notice of the facts,< but it may be avoided against 
purchasers for value with notice* and also against volunteer, 
i.e., persons who give no consideration, 
unaw^e of the undue influence. In the lofty words of \\ 

C.J.:- ___ -- 

«AUeard v. Shintutr (1SS7), 36 Cli. P. ^ ,nffg o < 77 . 

' Lachrt is the ocglfcl of a peraou to Msm tui rights. S« i-A'' P- S77 

• v.^^rotprit (tSSi). 18 Ct- P- *** £**«» UJ. r. 

* MatOaii V. /m-/ (rSsO), *5 Svou 
(I93<I » K. P. 380. 
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“ ^Vhoeve^ receives the gift must take it tainted and infected 
with the undue influence and imposition of the person procuring 
the gift; his partitioning and cantoning it out amongst his relations 
and friends will not purify the gift and protect it against the equity 
of the person imposed upon. Let the hand receiving it be ever so 
chaste, yet, if it comes through a polluted channel, the obligation of 
restitution will follow it.” * 

* Briigeman v Green (1757). VTOm. 58, at p. 65- 
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(4) The effect as between lender and borrower 

C Restrictive Trade Agrecmente . . . - - 

D. Arrangements for the mainten^ce of resaie prices - 

A. INTRODUCTION. 

There arc certain classes of contracts which are expressly 
declared by statute to be void* With certain exceptions such as 
wagering contracts and restrictive trade agreements, they are not 
appropriate for discussion in a book of this nature; but merely 
by way of iliuscracion we may mention two examples. 

Any assignment or contract to assign his deferred pay or 
pension made by an officer of one of the three fighting services 
is rendered void fay statute.* Further, this statutory prinaple 
has been extended to cover such misce)) 3 neou 3 cases as the 
pensions of policemen, firemen, school teachers and even old 
age pensions. 

The Banking Companies* (Shares) Act, 1867, generallyknOTvn 
as Leeman’s Act, provides that a contract for the transfer of any 
shares or other interest in a joint-stock banking company shali 
be null and void unless it states in Tvriting the numbers of the 
shares, or, if they arc not registered by distinguishing numbers, 
the name of the person who is entered as the proprietor in the 
register of the company.* The custom of the Stock Exchange 
is to disregard this rcQuircment in dealings between members, 
but such a custom is unreasonable and docs not bind non¬ 
members who arc ignorant of its existence. If, for instance, a 
stockbroker, who has been instructed by a client to obtain bank 
shares, buys them in the customary manner from a jobber in 
disregard of the statute, the client upon proof that he is ignorant 
of the Stock Exchange custom may repudiate his contract and 
refuse to take the shares.* __ 

» The Hire-Purchase Act. 1965. s *9. renders void certain contractual pro- 
—* ~f *^:-».i\nTrhase 

s 2oJli); Naval and Sfanne 


274 

280 

280 

280 

282 

282 

283 
2S4 

287 

29 J 





Wagering Contracts. 271 

There are three classes of contract, however, that call for 
individual attention. The first comprises wagering contracts; 
the second those caught by Part I of the Restrictive Trade Practices 
Act, 1956; and the third arrangements for the maintenance of 
resale prices. These three classes will now be considered in turn.^ 


B. WAGERING CONTRACTS. 


1 The Definition op a Wagering Contract. 

The primary meaning of ** wagering ” is staking something 
of value upon the result of some future uncertain event, such as 
a horse race, or upon the ascertainment of the truth concerning 
some past or present event, such as the population of London, 
with regard to which the wagering parties express opposite views. 
In Carlill v. Carbolic Smoke Ball Company - HawKINS, J., gave 
the following definition of a wagering contract which later re¬ 
ceived the unqualified approval of the Court of Appeal*:— 

'* A wagering contract is one by which two persons, professing 
to hold opposite views touching the issue of a future uncertain 
event, mutually agree that, dependent upon the determination of 
that event, one shall win from the other, and that other shall pay 
or hand over to him, a sum of money or other stake; neither of 
the contracting parties having any other interest in that contract 
than the sum or stake he will so win or lose, there being no other 
real consideration for the making of such contract by either of the 
pafriei.” 

There are several aspects of this definition which require to 
be stressed. 

In the first place, its limitation to a future uncertain event 
is incorrect, for a wager is none the less a wager though it concerns 
a past or present fact or event. 

Secondly, an essential feature of a wagering contract is that 
one party is to win and the other to lose upon the determination 
of the event.* Each party must stand either to win or lose under 
the terms of the contract. It is not a >vagering contract if one 
party may win but cannot lose, or if he may lose but cannot win, 
or if he can neither win nor lose. For instance, in Ellesmere v. 
Wallace ^:— 


Edgar Wallace nominated a horse for a race, the advertised con¬ 
ditions of which were that or £2 had to be paid to the Jockey 
Club according as a nominated horse started or did not start in the 
race. Another condition was that the owner of the winning horse 
- should receive £200 provided by the Jockey Club and also the 
entrance moneys paid by the various nominators less a sum of £30. 
Wallace’s horse did not run, and when sued for the recovery of £2 
he pleaded that the contract between him and the Jockey Club was 
void as being a wagering contract. 

The Court of Appeal held that the money was recoverable. The 
argument that the contract was a wager, since if the horse was 

* Certain contracts by infants are also declared void by the Infants 
Relief Act. but as these raise difScuIt questions of construction they are 
dea^ •- -t— f'f- —^ 377, 


a K k 428. 

* [1939] 3 Cb. I. 


♦8-9. 
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would win £200 plus a further amount and if 
I failed he would lose was fallacious, for the Jockey Club 
not stand to win or lose anything as a result of the nomination, 
iney did not lose under the contract merely because that 
particular horse succeeded, for their liability was to pay /zoo 
f?,*.,.® successful owner no matter who he might be. Their 
mbiluy would be no greater or less whether Wallace nominated 
nominate a horse. Moreover they did not win any¬ 
thing if Wallace’s horse failed in the race, since the nomination 
fee did not accrue to them but was earmarked for the successful 
owner. 


Thus, a bet placed with the Horseracing Totalisator Board is not 
a tvagering contract within the meaning of the Gaming Act, 2S45, 
since the Board can neither win nor lose on the transaction. Its 
function is merely to divide the aggregate amount received, less 
expenses, among the successful contributors.' 

Thirdly, i( an essential feature of a wager is that there must 
be two persons either of whom is capable of winning or losing, 
it follows that there must be no more than two parties or two 
groups of parties to the contract. It was argued, for instance, in 
Ellesmere v. Wallace that there was a multipartite wagering 
contract between Wallace and each of the other nominators, but, 
as Russell, LJ., demonstrated, it was impossible to express in 
terms of wagers the effect of several persons nominating horses 
for the race. It could not be shown that Wallace made a bet 
with each nominator. If hU horse lost the race then he himself 
would lose the alleged bet, i.e. what he had paid as entrance fee, 
but the other patty to the supposed wager would not necessarily 
win anything. He would win only if his horse won the race.* 


“ Th« truth is tb*t you cannot have mote than two parties or 
two sides to a bet. You may have a multipsrtite agreement to con¬ 
tribute to a sweepstake (which msy be illegal _sa a lottery if the 
winner is detecmined by chance, but not il the winner is determined 
by skiU), but you cannot have a multipartite agreement for ® 
unless the numerous patties arc divided into two aides, of which 
one wins or the other loses, according to whether an uncertain event 
does or docs not happen.*' * 
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The last essential feature of a wager is that the stake must 
be the only interest which the parties have in the contract. If 
A. lays B. ten to one in sovereigns against a particular horse for 
the St. Leger, B. stands to win £10, A. stands to win but 
neither of them has any other interest whatsoever in the contract. 
On the other hand if either party to a contract, under which 
money is payable upon the determination of an uncertain event, 
possesses an interest in the subject matter of the contract that wii 
be affected in value according to the determination of the event, 
the contract is not void as being a wager. Thus in one sense 
every contract of insurance is a bet on the outcome of a future 
uncertain event and therefore literally speaking a wager. A 
wife, for instance, who insures her husband's life for 410.000 in 


I Tote Inuttors Vi. v. SmoAff. i Q C. 509*. i E. K- *-l» 

^ r, Ti ^8^. 
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return for an annual premium of £200, stands to gain or lose 
according to the eventual length of the life assured To apply 
this rigorous reasoning, however^ would not be practical politics 
and it has long been established that whether a contract of insur¬ 
ance is a wager depends upon whether the assured has what is 
called an insurable interest in the event upon which the insurance 
money becomes payable. If A. ships cargo on B.’s vessel bound 
for a foreign port, the contract by which he insures the safe arrival 
of the ship is not a wager since his own property is at risk during 
the voyage, though in effect it means that the insurer will pay £x 
in one event but nothing in another. But if A. has no cargo on 
board, the contract by which he insures the safe arrival of the 
vessel is a wager, for his only interest in the fate of the vessel is 
that if she is lost he recovers £x, while if she reaches her destina¬ 
tion he loses the amount of his premium.* The modern practice 
of insuring against bad weather provides another example. If a 
professional cricketer insures against the fall of more than one- 
eighth of an inch of rain during the first three days of the Canter¬ 
bury cricket week, the contract is valid if he is financially interested 
in the match, as for instance if it is being played for his benefit, 
but void if he has no such interest. 

The question whether the parties are interested in something 
more than the mere winning or losing of a stake depends upon 
the substance of the agreement, not upon its outward form. 

“ In construing a contract with a view to determining whether 
it is a wagering one or not, the court wiW receive evidence in order 
to arrive at the substance of it, and wiil not confine Its attention 
to the mere words in which it is espressed, for a wagering contract 
may be sometimes concealed under the guise of language which, 
on the face of it, if words were only to be considered, might con¬ 
stitute a legally enforceable conuact.” * 

Thus in Drogden v. Marriott.^ A. agreed to buy a horse from B. 
the price to be £200 if it trotted within a month at eighteen 
miles an hour, but a shilling if it failed to attain this speed. The 
horse having failed in its attempt, A. claimed it at the nominal 
price of a shilling, but the agreement was held to be a wager, 
not a bona fide conditional contract. A rather more subtle case is 
Rourke v. Short * where the facts were these :— 

The parties to a proposed contract for the sale of rags disagreed 
about the price that had been paid upon the occasion of a former 
sale. They ultimately agreed that if the seller’s memory proved 
to be accurate the price of the present sale should be six shillings 
per cwt., otherwise it should be three shillings per etot. The seller 
proved to be correct. 

The buyer refused to accept the rags, and an action by the 
seller to recover the price failed. Lord Campbell expressed the 
view that:— 


“ The previous price was the point on which the wager was to 
turn and the stake was the difference of the price to be now paid. 
... It makes no difference that there was a real intention to part 
with the goods.” 


‘ Cp. Kent V. Bird (1777), a Cowp. 583 

*Carlxll V. Carhohe Smnlit Ball Co . (iRoal » Q B 484, at nn doi 4 
Hawkins. J. Cp. Universal SlaeA Exchange v Strachan, [1896] A."c. i66.’ 

* 11836). 3 Bmg. (N. C.) 88 
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Anolher type of CMe in which it becomes necessary to ascer- 
r“ Agreement is where a client instructs a 

stockbroker to buy or sell shares. A contract of this nature may 
be a wager, arid it ts so where it takes the form of what is called a 
contract for differences, U. where the parties agree merely to 
pay or receive the difference between the price of certain shares on 
one day and their price on another d^y^ For instance 


A. instructs B., a stockbroker, to procure a thousand 
ordinary shares in a certain company at a share, the 
transaction to be completed at the next stock exchange 
settling day, a fortnight hence. 

If in this case it is found as a fact that neither party contemplated 
the delivery of shares, but intended that if the market price rose 
above at the next settling day B. should pay the difference 
between that price and j[8o to A., while if it fell A. should pay the 
difference to B., then the contract is void as a wager. If on the 
other hand the iritentton is that the shares shall actually be 
purchased by 11 ., the contract is not a wager. This is so even 
though A., to the knowledge of B., is not prepared to take the 
shares up but intends to re-scH them before the settling day and 
thus to gain or lose according as the price since the day of their 
purchase rises or falls.* Where such is the intention of the 
parties, B. is clearly authorized to enter into contracts for the 
purchase of shares from jobbers, and is entitled to be indemnified 
by A. against the obligations that he thereby incurs.® Thus 
contracts for the purchase of shares are not wagers unless the 
agreement is that the purchaser has no right to claim delivery 
and the seller has no right to insist upon it.® As Cave, J., said 
in his direction to the jury in Vmversal Stack Exchange, Ltd. v. 
Strachan^ 


“ In order to be a gambUng transaction such aa the law points at 
it must be a gambling transaction in the intention of both the parties 


to it.” 


A wagering 
contract 
is void. 


2. The Eitect of a Wagering Contract. 

(I) The effect as between the parties.—The Gaming 
Act, 1845, in the following section renders all wagering contracts 
void. 

All contracts or agreements, whether by parole or in wnting, by 
way of gaming or wagering, ahall be null and void; and no aui 
shall be brought or maintained in any court of law or equity tor 
recovering any sum of money or valuable thing alleged to e w 
upon any wager, or which shall have been deposited m the ton s 
of any person to abide the event on which any wager ihaU ns e 

^'provided always that this enactment ahall not be deemed 
to any subscription or contribution or agreement to auosen 


■ 5. Co. V. JlaeitU, 


1X92' 

L.J. 


11896] A. C. 166. »t pp 167-8. 
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contribute for or towards any plate, prize or sum of money to be 
awarded to the winner or winners of any lawful game, sport, pastime 
or exercise.^ 

It is convenient for purposes of exposition to deal separately 
with the four branches of this section. 

The first is as follows: 

All contracts or agreements, whether by parole or in 
writing, by way of gaming or wagering shall be null and void. 

The effect of these words is that a wagering contract is “ struck 
with invalidity at the outset, i.e., before the event contemplated 
by the wager has occurred It is void, though not illegal. 
It confers no rights upon either party If the loser fails to pay, 
recovery cannot be enforced by action, whether brought for the 
amount of the bet or on an account stated.® If he stops a cheque 
which he has given for the amount, he cannot be sued. If he 
pays the winner in cash or gives him a cheque which is honoured, 
it might be expected that, as the contract is void and the payment 
therefore made without consideration, he should be entitled to 
recover the money. The law does not take this view. The Act 
is apparently treated as conferring a privilege which the loser 
may waive if he pleases, and payment constitutes waiver. In the 
words of Bowen, L.J., the loser merely “ waives a benefit which 
the statute has given to him and confers a good title to the money 
upon the person to whom he pays it.”* 

The second branch is as follotvs: 

No suit shall be brought or maintained in any court of 
law or equity for recovering any sum of money or valuable 
thing alleged to be won upon any wager. 

The interpretation put upon these words by the House of Lords 
in Hill V. Hill {William) {Pdrk Lane), Ltd.,’^ is that they do not 
merely repeat what is enacted in the first branch, but that they 
strike at fresh agreements made by the parties subsequently to 
the original wagering contract itself. 

The result of this interpretation b to overrule a number of 
decisions dating back at least to 1870 These had distinguished 
the original wager from a later and distinct contract under which 
the loser, for a fresh consideration, promises to pay the amount 
of the bet. In several cases of this type the courts had enforced 
the later contract. What generally happens is that the wnner 
puts pressure upon the loser by a threat to do something to his 
detriment if he continues to be recalcitrant. He may thus 
threaten to expose the loser’s dishonourable conduct to his club* 
or to his bank manager’ or, if he happens to be a bookmaker or 
an owner of race horses, to report him to Tattersalls* or to the 
»T.i8. ~~ 

* V. lUll (iri/liam) (Par* Lant), LU. (1949I A. C. 330. 55a; I1949] 
a All E. R 452,464, per Lord Greene. 

* Alberg v Chandler (1948), 64 T. L R- 394. 

IBrtdger v. Savage (18S5). 15 Q. B. D. 363,367. 

* ri949l A. C. 530; [1949] a AUE R.45a 

* Be Broti-ne, Ex parte Martingetl, [1904) a K. B. 133. 

' Poiehahhoffv.Teakle, [1938] a K. B.816; IX938J3 AUE. R.686. 
‘Gecxijtmv BaAer (iqoS), 98 L. T. 415. Snch a threat does cot coostitut* 
blackmail. Burden v. Ilarris, tl937l 4 AU E. R. 339. 


First branch 
of the 
section. 


Second 
branch of 
the section. 


More exten¬ 
sive than the 
hrst 


The earlier 
doctnne of 
Hyams v. 
Stuart Ktng 



276 Pari JV, Chat. HI. Cmtracti VMtyStauti. 



rr.Tr v' ■*•.*"‘1,®-. btlting tniMactiora which 

f™m A. to B. A, failed » pay, 
but ultimately to do «o m consideration that B. would refrain 
Irom declaring him a defaaUet to the injury of fns fcusmess with 
his customert. 


/Ufhotigh the agreement was in substance no more than a repetition 
of the void Wagering contract, the majority of the Court of Appeal 
held tc to he cnforceahie. "Tliey took the view that it was free 
from vice. Jn the opinion of F^arwtll, L.J., it was unaffected 
by the Act of 1845 since it W'as not a wager but merely a contract 
designed to avoid the consequences of having made a wager 
Again, it was not iffegaf per se, since it is not illegal to tell the 
members of the betting fraternity that a bookmaker is prone to 
default; nor was it tainted with illegality merely because it 
sprang from 3 ts-ager, for a wager, though void, is not illegal. 
FtETCHER Moulton, L.J., dissented. He could not regard the 
contract as other than a contract to pay money alleged to have 
been won upon a wager and therefore directly within the language 
of the second hmfa of the statute. The sole object of this 
colourable agreement was that the bet should be paid. 

Wyawi V. The controversy aroused by this decision was finally laid to 
ovemiJed"bv decision of the House of Lords in 

f#>JJ V. W»« ^ HtY/ V. Hill ( William) (Park Lane), Ltd.* The facts were these 

On July 32nd, 1946, th« commirtee of Tattersalls made an order 
that the appellant, an owner of race horns, should discharge the 
amount of his unpaid bets of £3,635 las. 6ti. due to the respondents 
by paying £635 12s. 6d. within fourteen days and thereafter by 
paying monthly instalments of £100. 

InAugusi -Tjmply with the 

order, gave « • ■ 6d. post-dated 

to October ii-MA" - instalments in 

November in consideration that the respondents would refrain from 
enforcing the order. Enforcement of the order would in^Ive ms 
being posted as a defaulter and warned off Newmarket Heath 1 ne 
appellant failed to pay the instalments and the respondents sued to 
recover their amount. 


By a majority of four to three, the House 0/ Lords held that this 
contract, though unaffected by the first branch of the statute 
since it was clearly not a contract by way of gaming or 
wagering ", was nevertheless void under the second branch. 

The minority were of opinion that the second branch was 
neither intended nor apt to invalidate a contract that was not itself a 
wager. In their view, it was a mere procedural provision designe 
tn fortify the preceding words. “ The second or procedura 
• • •> —J u," word Oftai 

loney 

of which rccovcty by legal acuun i» 


i^wWv. yr/wflw (1870),!. R.9Eq 47* 

*[1908] 3 K. B 6g6. 

• {X949) A C. 530; J1949I * All E R. 45*- . - 

* [1949] A. C. at p, 579; aod »ee p- Jermtt. 
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expressed his disagreement with this ailment in the following 
words:— 

“ The langruage of the first branch is entirely different from the 
language of the second branch Under the first branch the agree¬ 
ment is a nullity before the race is run. The second branch assumes 
the race to have been run and the bet to have been lost. It is true 
that the language of the second branch would prohibit the bringing 
of an action upon a wager which had been won. To that extent 1 
. agree that it covers ground already adequately covered by the first 
branch. But this is no justification for limiting the words of the 
second branch as suggested. They are quite general and when 
read in their ordinary meaning they extend to any action to recover 
money alleged to be won on a wager.”* 

The same conclusion was reached by the majority of the Law 
Lords. The respondents’ action was brought to “ recover a 
sum of money alleged to be won upon a wager ” and was therefore 
rendered void by the statute. 

The single question of fact, therefore, that always falls to be 
determined in this type of case is not whether there was a fresh 
bargain but whether, according to the true nature and substance 
of the contract, the money sought to be recovered is money 
alleged, either by plaintiff or defendant,* to be won upon a wager 
This question is, in essence, one of intention. In each case " the 
court must look to the reality of the transaction and come to a 
finding as to what the true intention was.”* Thus in Hill v. 
Hill (William) (Park Lane), Ltd., there could be no doubt that 
the subject-matter of the fresh contrart was the very sum of 
money won on the wager. The contract referred specifically and 
solely to the sum fixed in the order of Tattersall’s committee, 
and this sum was identical in amount and character with the 
wagering debt.* Again, if, as in Coral v Kleyman,'^ A fails to 
pay a lost bet to B. and his father promises to pay the amount 
due in consideration that B. will not report the failure to 
Tattersalls, an action brought on this promise must fail; the 
transaction is but a transparent device to avoid the second branch 
of the statute. The position, however, may be more doubtful. 
Suppose, for instance, that the loser promises to transfer his 
motor-car to the wnner in return for the latter’s promise that 
the non-payment of the wager shall be concealed from the loser’s 
friends. Is the subject-matter of this promise " a valuable thing 
alleged to be won on a wager ” within the meaning of the statute ? 
If the w'ords of the statute are to be read literally, the promise is 
not caught by them; it cannot be said that the motor-car was 
alleged to be won on the wager.” But the courts are hardly 
likely to suffer so obvious an evasion. The view emphasized in 


* HtU V. Hill (ll't/nom) (Park Lan§), Lid , Ii<)49] A C 530. [<9401 * All 
E-R.45J: atpp 552. 465 respectively, see also LoM Maedermott at pp 577, 
4*0 respectively. 

* Ibid, at pp 578, 481 respectively, per Lord Maedermott. 

•Jfcii, at pp 574. 478 respectively, per Lord Maedermott At pp 559, 
4^3 respectively. Lord Greene saj-s. ** I must not be understood as suggesting 
*“at there can never be a case where a promise by a defaultmg baeVer given 
m consideration ol a promise by the snnner of a bet not to report the delauitcr 
®Ay be enforced." 

* Ibid, at pp 564, 47J reipiectivelf, per Lord Normand: at pp. 546. 461, 
•Vipectivelv, per Lord Simon 

* 1*93X11 All E. R 51S. 


Whether 
new contract 
IS void IS a 
question of 
intention. 



Third 

branch ol the 
sectioQ, 


27S Part IV. Chap. HI. Contracts Void by Statute. 

Hill V Hill {IXMUatn) {Park Lane), Ltd., is that one object of the 
second branch of s. 18 is “ to preclude resort to an obvious way 
round the earlier provision,and a promise by the loser to 
transfer to the wnner a car substantially equal to the amount of 
the bet is only a slightly less transparent device to avoid the 
statute than a new promise to pay the money itself. But the 
loser’s promise may wear, at least on the surface, a more innocent 
aspect. Suppose he agrees to sell to the winner for L^,oqo a 
horse worth £3,000, and, when sued for breach of contract, 
pleads that the agreement was made in consideration that his 
failure to pay the lost bet should not be published by the winner. 
Such a case may well provoke prolonged argument, and human 
ingenuity may yet devise more subtle methods of evasion. The 
principle, however, remains the same, however difficult to apply. 
No fresh contract is valid if, in the opinion of the court, it 
discloses in substance an intention that the wager shall be paid.* 
The third branch of s. 18 may be rendered as follows:— 


No suit shall be brought or maintained in any court of 
law or equity for recovering any sum of money or valuable 
thing which shall have been deposited in the hands of any 
person to abide the event on u’hich any wager shall have been 
made. 


Fourth 

branch 


The construction put upon these words is that they merely prevent 
recovery by the winner of the money deposited with the stake¬ 
holder by his opponent.* They do not prevent either party 
from recovering his own stake before it has been paid away by 
the stakeholder.* 

The last branch of the section consists of the proviso and is 
expressed in these words:— 

Provided always that the enactment shall not be deemed 
to apply to any subscription or contribution or agreement to 
subscribe or contribute for or towards any plate, prize or sum 
of money to be awarded to the winner or winners of any 
lawful game, sport, pastime or exercise. 


The object of this h that lawful prizes shall be recoverable. It 
does not, however, save any transaction which is substantially a 
wager. If the so-called prize is in truth nothing more than a 
stake put up by wagering parties and merely masquerading as 
a prize, it is not recoverable.* This was the position m Dt£g e v. 

Hi^gs,^ where:— ____ 

» [I9ig] A. C. 530, E1949J 3 AU E. R. 45^ at pp J77, 480 rMpccUVeJy. fff 
, . . . « ■ »d by the case oJ R v. {iW*} 

instructed h * • “ 

money due ■ ‘ . . • • . ■ 

fictitious ■ ■ , ’ ' . ... . « 

true natnre ©t the claim and puttiw lotHdiu - • -* 

S'* 

IHegU V. Higgs (sS77). a E* ». 4 ^3; v Hilt UBjg). 5 App- 
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A. and B. agreed to wallc a mat^ for £200 a side and each de¬ 
posited this amount with X. to be paid to the winner. 

It was held that the winner was not entitled to recover the loser’s 
deposit from X., since the money was deposited by way of wager. 

It was held in Ellesmere v. Wallace^ as we have already seen,* 
that there cannot be a multipartite wagering contract. It would 
seem to follow, therefore, that the winner of a lawful game in I 
which there are several competitors can recover the agreed prize, I 
even though it consists wholly of money deposited by the com- I 
petitors themselves, always presuming, of course, that they are J 
not divided into two sides. 

At common law games of mere skill, ue. those in which the Unlawful 
element of chance is negligible, such as football, cricket, billiards, games, 
horse and foot racing, are lawful. Formerly, certain games in 
which success depended upon chance, such as pharaoh, passage, 
roulette and all games played with dice, except backgammon, 
were declared illegal by statute.’ Now no game is per se illegal, 
but "gaming” may be illegal if it contravenes the Gaming Act, 

1968. To attempt any detailed analysis of this Act in the present 
book tvould be out of place, but two points may be made. 

First, section 52 of the Act defines "gaming” as 

"the playing of a game of chance for winnings in money or money’s 
worth, whether any person playing the game is at risk of losing any 
money or money’s worth, or not.’’* 

By the same section "game of chance” excludes any “athletic 
game or sport,” but with that exception includes "a game of 
chance and skill combined and a pretended game of chance and 
skill combined.” 

Secondly, Part I of the Act deals with gaming elsewhere than 
on premises licensed or registered under Part II; Part II deals 
with gaming on premises which are so licensed or registered; 
and Part III deals with gaming by means of machines. Under 
Part I, which is alone relevant to this book, gaming is prohibited if: 


(i) the game involves playing or staking against a bank, whether th* 
bank is held by one of the players or not; or 
(11) the chances in the game are not equally favourable to all the 
players; or 

the chances in the game lie between the player and some other 
person, or (if there are rtvo or more players) lie wholly or partly 
between the players and some other person, and those chances 
are not as favourable to the player or players as they are to that 
other person.® 


Moreover, no charge, whether in money or money’s worth, may 
e ma e m respec t of the gaming,” and no levy may be charged, 

p 27*- 

wererepeMldbv*th7^t^ Acts 1739 and 1744. These statutes 

« Contort GaminR Act. i960. 6th Schedule. 

“ »not « riiTh.Ik P- 

'hat definition, but the stati 
Act, 1968. s 2 
^ domestic occa; 
haU of residence etc. by the 
entertainments not held for \ 

mentioned in the first sections, and those 

force until a day to be aonointPH w ^ follmving page, do not come into 
sUtuteistheBettme s 54. Meanwhile, the relevant 

««’«'ork.p.27o ®’^^°""-^“'^Lottenes Act. 1963; see th; 6th Edn of 
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plajcre. In streets and public places gaming. subject to an 
‘'oonsed premises, is com¬ 
pletely prolirbited. 1 he Act lays down penalties for contraren- 
tions of any of these prohibitions. ’ 


Two types 
ol agency. 


. of Ihecontrnct ns between priodpaj and 

flgent.^The relationship of principal and agent may arise under 
a n'agering contract in two distinct cases. 


First, where the stakes are deposited with an agent as a atakc- 
holdcr. 


(i) Stake 
deposited 
wnh 

stakeholder 

S5 afCQt. 


(u) Agent 
instructed 
to cflect a 
wagering 
transaction 


Secondiy, where a principal instructs an agent to effect 
wagering transactions on his behalf. 

Where the two wagering parties, A. and B., each deposit a 
stake with X. to abide the event, the legal position of X. is that he 
is the agent of A. with regard to A.’s stake and the agent of B. \vith 
regard to B.’s stake. In each case his authority is the same, 
namely, to pay the money to the winner. The rule of agency 
law relevant to this case is that if an agent acts within the scope 
and during the continuance of his lawful authority the principal 
h bound, but that if he cxetciscs the authority after it has been 
revoked he is liable to his principal for the consequences. 

The effect of this upon a wagering contract m which stakes 
are deposited is that, notwithstanding the determination of the 
event upon which the wager turns, cither party may require the 
repayment of his stake before it has been paid away in accordance 
with his former instructions. If the loser makes no demand 
until his stake has been paid to the winner, his right of recovery 
IS gone, for the stakeholder has merely exercised the authority 
actually conferred upon him.* If, on the other hand, the loser 
demands the return of his money before it has been paid to the 
winner, the stakeholder is personally liable if he disregards the 
revocation of his authority and hands the stake to the wnner.® 

In Higgle V. Higgs, the facts of which have already been given,* 
the stakeholder paid both slakes to the winner in sjjite of a written 
order to the contrary from the loser, and he resisted an action 
for its recovery by relying upon the words of the Gaming Act, 
1845, that “ no suit shall be brought to recover any sum of money 
. , . deposited in the hands of any person to abide the event. 

But, as we have seen, the meaning attributed to these words by 
the Court of Appeal rvas that the winner cannot recover hjs 
opponent’s stake from the stakeholder, not that a depositor is 
disentitled to recover his own stake.® 

Where an agent is instructed to effect a wagering transaction 


s to special chMge*. tor playing at 


‘ Sections 3 and 4. Sec however s. 40 as ti 
certain clubs and institutes ..odef 

* Sections 5 and 6. See also s 7 for special provisions as to persons unac 

eighteen ^ forfeiture of anything relating to the offence 

* Vamey v Htcktnan (1847). 3 C. B. ij\ 

» Hampden v. ff'atih (lS^6U t Q. B. O. iB<) 

* Supra, pp 278-9 

■ uiT,'£soti,a d.c.il,d mover, ol . 

provoolod by tbo Gamrng Act, jS,. (.«^o, p. TS k V 

tboro mean.''- paid out and out (TSirll.ooo v. nooior, fiSM/ tv-B-oga 
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on behalf of his principal, litigation may arise in two ways : the 
agent may claim relief against the consequences of having acted 
within the scope of his authority, or the principal may sue the 
agent for failure to carry out the authonty. 

In considering the first of these problems it is necessary to At common 
notice the general rule of law that an agent is entitled to be 
indemnified by his principal against liability incurred by him in abie^a^mst 
executing his instructions, unless the instructions are unlawful.^ the con- 
The rule has been neatly summarized by Hawkins, J., in these sequences 
words:— 

“ If one man employs another to do a legal act, which in the 
ordinary course of things will involve the agent in obligations 
pecuniary or otherwise, a contract on the part of the employer to 
indemnify his agent is implied by law.”* 

The question whether this doctrine applies where an agent is Rtad v. 
employed to effect a wager arose in Read v. Andenon? Andtfion 

^ ^ betting 

The defendant instructed the plaintiff, a turf commission agent agent 
and a member of Tattersalls, to back certain horses at the Ascot 
meeting. The plaintiff did so, and in the result a sum of £175 ‘ ^ 

became due to him from the defendant in respect of the bets that 
had been lost. A turf commission agent always backs a horse in 
his own name and becomes solely responsible to the person with 
whom the bet is made If he is declared a “ defaulter ” owing to 
his failure to pay a lost bet, he becomes subject to certain disquali' 
fications which have a serious effect upon his business. 

It was held that the plaintiff, having paid £175 out of his own 
pocket to the person with whom he had made the bet, was entitled 
to recover the amount from the defendant. 

The decision in Read v. Anderson provoked so many actions of 
a similar nature that eight years later the Legislature intervened reverstd 
and stopped the practice by the Gaming Act, 1802. This provides by Gaming 
as follows :■— 

Any promise, express or implied, to pay any person any sum of 
money paid by him under or m respect of any contract or agreement 
rendered null and void by the Gaming Act. 1845 or to pay any 
sum of money by way of commission, fee. reward or otherwise in 
respect of any such contract, or of any services in relation thereto. 

Or in connexion therewith, shall be null and void, and no action 
shall be brought or maintained to recover any such sum of 
money.* 

In short, any promise, express or implied, to pay to X. any money 
which has been paid by him under or in respect of a wagering 
contract is void. Thus, although the rule that a principal must 

indemnify his agent ap ai*~~* **-'•-.1 

l awful authority is still a 
no application where the . 

i p furtheran ce of a wageri ’. ' ' ; • 

01 action either on an account “stated* or for money paid at the 
request of his principal. 

With regard to the other aspect of agency, i.e. to claims Rights of 

- __ _ _ ^ _ principal 

* Thacker v. Uardy (1878), 4 Q B. D 685, »t p. 687, per Lindley. J alent 

* Jirnd V ArKder-!On (1882). lo Q B D lOO. to*. 
fi882h to Q B D. too : affd (1S84). 13 Q B. D. 779 
Si 

* Law V. Dearnley, [1950] x K. B 400; [1930] t All E. R. 124. 
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But a cheque drawn to enable a person to take part in caminc 
on licensed premises is enforceable if it satisfies certain conditions. 
It IS enacted that neithw the licensee nor his agent shall accept 
such a cheque and give in exchange cash or tokens, unless— 

(fl) it is not a post>dated cheque; 

(6) it is exchanged for the equivalent amount of cash or tokens; 

(c) it IS delivered to a bank within two “banking das's” for pastnent or 
collection.* 


It is expr^sly provided that nothing in the Gaming Acts of 1710, 
^ 835 > ^^45 o*" ^^ 9 ^ aflfect the validity of, or any remedy in 
respect of, any cheque which is accepted in exchange for cash or 
tokens to be used by a player on premises licensed or registered 
under Part II of the Act of tqfiS.* 

The third proposition concerns loans made for the purpose 
of ^ming in foreign countries and later sued upon in England. 
It is now well established that money lent for the purpose of 
play abroad can be fccovcred in England, provided that ii is re¬ 
coverable in the country where the gaming takes place.* More¬ 
over, a lender who accq>« an English cheque or other tecarity in 
payment of the amount, though he is precluded by the Acts of 1710 
and 183s from enforcing the security, may disregard the cheque 
and successfully maintain an action in England upon the original 
contract of loan.* 

Fourthly, a lender who pays the amount of the loan, not to 
the borrower, but directly to the person to whom the borrower 
has lost money under a wagering contract, whether it be a wager 
upon a game or some other event, has no right of recovery.* 
Further it was held in ASocDonnldy. Green* that there is no right 
of recovery if the money is paid directly to the borrower, proWded 
that it is lent subject to an undertaking t!«al It shall be passed to 
the winner in discharge of the bet. The reason in these cases is 
that the money has been paid " under or In respect of " a ^vagering 
contract, and is therefore rendered irrecoverable by the Gammg 
Act, 1892. For the same reason the amount of a loan is irre¬ 
coverable if, at the request of the borrower, it is paid to a 
holder to abide the event of % w’agcr made by the borrower with 
a third party.’’ ... 

Fifthly, money lent to a borrower and used b)* him to pay bets 
which he has already lost is recoverable,* provided tliat it not 
impose any obligation upon him to employ the money in int* 
particular manner. The contract of loan in this caw n un¬ 
objectionable. It is not void under the Gaming Act. i»tji 
it is not a wagering contract; it is not caught by the C’amii'ff 


\ * , *• ■ ■ r **»n 
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Acts, 1710 and 1835, which, so far as regards loans, are confined 
to money lent for the purpose of gaming or betting on games, 
and do not extend to loans in respect of games or bets dready 
completed; and it is not void under the Gaming Act, 1892, for 
the money is at the free disposal of the borrower and therefore, 
in the view of the Court of Appeal, it has not been paid to him 
“ under or in respect of " a wagering contract 

“The distinction is clear enough: a loan which leaves the 
borrower at liberty to apply the money as he wishes, is not in¬ 
validated by the Gaining Act, 1892, even though it is contemplated 
by both parties that he will probably pay betting debts with it; but 
when a loan is hampered by a stipulation that the money is to be 
used for payment of a betting debt, then no matter whether the 
stipulation is express or implied or to be inferred from the circum¬ 
stances, the loan 13 a payment in respect of the betting debt and is 
hit by the Act.’** 

The Court of Appeal construed a contract in the first of these 
two senses, in the case of Re O'Shea^ where one Lancastei 
guaranteed the overdraft of a debtor to the extent of ;^500 which 
in fact enabled him to pay lost bets. The debt that thus became 
due to Lancaster was held to be valid and enforceable. I^nnedy, 
LJ., described the position in these words:— 

“ What was done here was that the debtor went to Lancaster 
and said ‘ I have incurred a debt. Will you increase the guarantee 
to the bank in order to enable me to pay it ? ’ 1 cannot without 
forcing the words treat that as a transaction in which there was 1 
payment by Lancaster to the creditor. There has been no payment 
by him ' in respect of any contract or engagement ’ and unless there 
has been such a payment the statute does not apply.”’ 

What should be observed with some care is that a loan is not 
irrecoverable under the Gaming Act, 1892, unless there is a definite 
agreement, express or implied, that the money is to be used for 
gaming or for paying lost bets. The mere probability that it will 
be so used is no bar to recovery. In the Carlton Hall case there 
was perhaps some justification for inferring an agreement in that 
sense, since apparently the poker chips were useless for any 
other purpose; m MacDonald v. Green the Court of Appeal was 
satisfied that the understanding to apply the money to the pay¬ 
ment of betting losses was a true term of the contract; but in 
Re O'Shea the evidence disclosed no obligation binding the 
borrower to employ the money for any particular purpose. 

Lastly, the question whether money lent for the purpose of 
making a bet, or payi" - - J — . - • * , 

has not yet called for •. • 

the same consideratio • , • • • 

is lent subject to a binding obligation, express or implied, that it is 
to be used solely for the purpose of betting. 


C. RESTRICTIVE TRADING AGREEMENTS 


Part I of the Restrictive Trade Practices Act, 1956,^ provides 
for the registration and judicial investigation of certain kinds of 


‘ Macdotiald v. Green, [195*3 i K B 594; [1950} 2 All E R. 1240, at pp. 
6o5-<>, 1244-5 respectively, per Denning, L J 
* [19113 2 KB. 981. 


* [1911] 2 K. B at p 988 

* This part of the Act must now be read with and subject to the 
o( the Restrictive Trade Practices Act. 1968 


provisions 


Loan for 
purpose 
of non¬ 
gaming 
wager. 


Certain 

agreements 

require 

registration. 



a88 Part IV. Chap. Ill, Contracts Void by Statute. 

restrictive trading agreements. Stated in bare outline, this part 
of the Act defines the particular agreements to which it applies, 
and provides for their registration with the Registrar of Restrictive 
Trading Agreements and for their reference by him to the Restric¬ 
tive Practices Court, wh^ duty it then becomes to determine 
whether or not the restrictions accepted under the agreements 
by the parties to them are “contrary to the public interest." If 
the court finds this to be the case, the agreement is rendered 
void in respect of the offending restrictions,* Once an agreement 
has become subject to the Act, it remains registrable and therefore 
justiciable by the court, notwithstanding that the parties later 
terminate it altogether or remove its restrictive content.* Thus 
the court is enabled to restrain the parties from making another 
registrable agreement to the like effect.* But whereas fonnerlty 
the Registrar was under a statutory duty to refer all registered 
agreements to the court, he nosv has a discretion whether or 
not to refer an agreement tvhich the parties have terminated 
either as a whole or in respect of its restrictive terms * 

The statutory definition of registrable agreements is too long 
to give in a general work on contract,* but it is plainly a very wide 

one. Broadly it includes any •. .. 

or not it is, or is intended to t . 

between persons carrying on ' 's 

the production, supply or processing’ of goods, by which restric¬ 
tions are accepted by two or more persons in respect of such 
matters as the prices to be charged, quoted or paid for ^oas 
supplied, offered or acquired;* conditions of sale, quantities or 
descriptions of goods to be produced, supplied or acquired; and 


» Since preautnaWy »t becomes void for the future only, past enforcements 
remain lawful. , ^ s * ■« . t> o o, 

* la Re Newspaper Propnelors Agreemeni (1962), L. R. 3 « 

09621“ All E E iso. o» oppeal, [.963] I All E. E, 306. 
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the persons to or from whom, or the areas or places in or from 
which, goods are to be supplied or acquired. Thus a registrable 
though legally unenforceable arrangement may exist where the 
parties thereto have communicated with one another in some way 
and as a result of the communication each has intentionally aroused 
in the other an expectation that he will act in a certain manner.^ 
Now’ by the Restrictive Trade Practices Act, 1968, s. 5, the scope 
of the 1956 Act has been widened so as to provide for the registra¬ 
tion of “information agreements.” The importance of this exten¬ 
sion is that it brings within the definition of a registrable agreement 
agreements for the exchange of information about prices which 
could be used so as to have the same effect as price fixing agree¬ 
ments.* Information agreements resembling the American type 
“open price’* agreement are now thought to be fairly widespread 
in this country; but, although most of them inhibit competition, 
it is knowm that some of them are actually beneficial and so they 
have not been made automatically registrable Registration will 
normally be necessarj’ only for those classes of agreement which 
are regarded as potentially damaging to the public interest. 
“Service agreements” on the other hand are not as such within 
Part I of the 1956 Act,* although if restrictions are accepted under 
an agreement by parties carrying on business both m the supply 
of goods and in the provision of services, then the agreement may 
be subject to registration. 

In determining which agreements are subject to registration 
under Part I of the 1956 Act no account is to be taken of certain 
kinds of restrictions;* while certain agreements as, for example, 
an agreement authorized by or under a statutory enactment or an 
agreement relating exclusively to exports* are wholly excepted 
from registration. The new Act also_Drovides for the exemptio n 



^ In re British Basic Slag Ltd's Agreement {ig62),l^ R 3R P 178. [1963] 
L R 4 R P I lO, [1963! 2 All E R 807, see Be ^luantsed Tank Manufac¬ 
turers Association Agreement {ig(>5),L R 5R P 315. [1965] 2 All E. R 1003, 
Be Mileage Conference Group of the Tvre Mamtfacturers Agreement {1966). 
L R. 6 R P.4g, [tg66]2AUE R 849, whereit was held that restncUons had 
been accepted by the parties because oi an exchange of information which gave 
rise to expectations about future courses of conduct 

1 T.S D. nr » .r /- . e,. -r- , ,, r , - .gjnent, supra 

' _ be made to 

" ■' le expression 

■rvices other 
'' p 694 (Alec 

_ * Restrictive Trade Practices Act, 1956, x 7, as amended by Restrictive 
r^ctices Act, 1968. s 4; and see also the Iron and Steel (Restrictive Trading 
Agre^ents) Order. 1968, s 2, No 1036, which repeals s 7(1). 

Restrictive Practices Act, 1956, s 8 (i), (8) Agreements relating exclu- 
sively to exports are notifiable to the Board of Trade 
Restrictive Trade Practices Act, T968, ss 1 and 2. 
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pr ices in comes poliq^. These are agreements made at the 
request" of a particufar government department which relate 
exclustvcly to prices and arc designed to prevent or restrict price 
increases orto securepricc reductions.* Othei^vise, the Act applies 
to all agreements, whether made in writing or not; the Legislature 
is concerned more with the real than with the apparent effect of 
W'hat the parties have planned.* Also registrable are specific 
recommendations made by a trade association to its members as to 
the action to he taken or not to be taken by them in relation to any 
particular class of goods or process of manufacture in respect of 
any matter which, if contained in an agreement, would make the 
agreement registrable.* 


ses of the parties to the agreement and of all the agreed terms, 
whether or not they relate to restrictions.* The purpose of this 
section of the Act of 1968 and of the following section 7, whereby 
any registrable agreement which is not registered wthin the time 
limits prescribed by the new Act is rendered void and its operation 
unlawful, is to facilitate the enforcement of the 1956 Act by 
pro\'iding a substantial deterrent against failure to register. 
Although the earlier Act required the parties to registrable agree¬ 
ments to furnish particulars of them to the Registrar within three 
months, no penalty could be incurred by those who failed to do 
so. Furtheernore, under the 1968 Act the Registrar may now ask 
for an injunction to restrain the parties to such an agreement from 
enforcing it or carrying it out (or from enforcing or carrying out 
other registrable agreements which have not been duly registered), 
while any person who has been iiyured by the operation of such 
«>n agreement is given a remedy in damages,^ 


!.;■ M 
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imposed upon I've or more persons arc presumed to be contrary 
to the public interest, and the onus lies upon the parties to rebut 
the presumption. This is no light task. First, the parties must 
show to the satisfaction of the court that the restriction complies 
with one or more of the eight specific tests of validity introduced 
by the Acl.^ Thus, for instance, it is open to them to show that 
the removal of the restriction would deny to purchasers, 
consumers or users of any goods other specific and substantial 
advantages enjoyed or likely to be enjoyed by them as such; 
or that it would be likely to have a serious and persistent 
adverse effect upon the general level of unemployment in the 
area in which the particular trade is carried on. 

But, even though in the opinion of the court the restriction is 
justified on one of the eight statutory grounds, there remains 
another and more elusive obstacle to be surmounted. In 
accordance with what has been judicially described as the general 
requirement,^ the benefits thus shown to arise from the restriction 
must be set against any detriment to the public or to third persons 
who are purchasers, consumers or users of the goods or persons 
engaged in their sale; and the court must then be satisfied that 
on balance the restriction is not unreasonable. Thus, the 
restriction will be unreasonable and therefore void if its economic 
or social disadvantages outweigh its advantages The Act sets, 
indeed, a pretty problem of relativity.* 

The effect of the Act may be exemplified by a short reference 
to the case of In re Chemists' Federation Agreement,* where the 
facts were thwe:— 

The Registrar claimed that an sarcement made bv the members of 
the Federation, which comprised certain manufacturers of pro> 
prietary medicines as well as wholesale and retail chemists, was 
contrary to the public interest. The essence of the restrictions 
contained in the agreement was that proprietarv medicines should 
be sold to the public only through qualified chemists and neither 
through drug stores which employed no pharmacist nor through 
general retailers such as grocers and general stores. The object 
was to avoid competition by other traders. 

The Fed ciatia n-sought tr --t—* - 

T ■ " '. - 


attention to the first test up on which reliance was put. In 
orde r to satisfy this test , the court had to be persuaded tha t:— 

‘S. 21 (I). 

* /n re CAewn’sti’ Federaiiort Agreement, [1958] 3 All E. R. 448, [1958] 
I W. L. R. 1192. I206. 

* In some cases the parties have succeeded in discharging the onus laid 

upon them of proving that the restnctions in their agreements were not con¬ 
trary to public policy. Some examples are. In re Black Bolt and Nut Associa¬ 
tion's Agreement {igSo). L R 2 R P 50: Ii96o}3 All E. R. 122: In re Cement 
Mahers' Federation's Agreement (1961), L. R. 2 R P. 241^ [1961] 2 All E R. 
751 fn « Net Ronk Aereemeni, 7957 (*0*31. I- R- 3 R P. 24*: [1062! 3 All 
E. R 751. In re Net Book Agreement, 7957 [No a) (1964I, L. R 4 R P, 484; 
In re Black Bolt and Nut Association's Agmmeni [No 3] (1963). L. R 6 R. P. 
i; * All E. R. 220. 

* [1958] 3 All E. R. 448; [1958] t W. L. R. H92. 
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the restriction is reasonably necessary, having regard to the 
character of the goods to which it applies, to protect the 
public against injury ... in connection wth the consump¬ 
tion . . . or use of these goods.”* 

The virtue of the agreement, it was argued, was that if sales 
were ctmnned^ to chembts’ shops, a qualified pharmacist would 
always be available to warn and advise customers and to protect 
them from the injury that might arise from a misplaced or 
excessive use of proprietary medicines. 

The argument failed. The restriction did not achieve the 
protection of the public, since the vast majority of proprietary 
medicines are sold over the counter by untrained assistants, not 
by the chemist himself who alone is qualified to give advice. 
Moreover, about half the total output of these medicines, a large 
proportion of which b manufactured by persons outside the 
Federation, is sold to the public by retailers who are not qualified 
chemists, and yet there is no record of any injury having been 
caused to a buyer as a result of this practice. In the words of 
the court: 


Meaning of 

p%ib]ic 

\nUrest. 


" We find that the protection which the existence of this 
restriction is supposed to afford is not reasonably necessary because 
the risk of injury is too slight to justify so wide a restriction and 
because, if the risk were greater than we think it is, the restriction 
affords no real protection against it.”* 


The court also intimated, though it was unnecessary in the 
circumstances to rely upon this reason, that the same conclusion 
would follow from the general requirement,^ since the risk of 
injury could not be rated so high as on balance to justify the 
detriment to the public of being unable to buy medicines from 
any retailer willing to sell them. 

The Federation failed to satisfy the other two statutory tests 
upon which they relied and therefore the agreement was held to 
be void. 

A further point of importance that emerges from the judgment 
in this case is that the question whether a restriction is contrap^ 
to the public interest does not depend upon what the court might 
consider to be beneficial or otherwise on grounds of general 
policy. ” We are not to consider,” says the judgment, ** whether 
competition in the sale of medicines is desirable or undesirable, 
whether drug stores are a suitable outlet for them, or whether 
chemists should have a monopoly or whether the Chemists 
Federation is a good or a bad thing.”* The sole enqui^ open 
to the court is whether the restriction is justifiable under one 
of the eight statutory categories and if sa whether can ne 
allowed to stand having regard to the general requirement. 

If the court declares any restrictions to be contrary to tn 
public interest, the agreement becomes vo id in respect of t es 

» Restrictive Trade rracticcs Act. 11)56. s. 21 {i) (a). 
case on sub-paragraph («) »the Tyre Tradr nfgtiUr (,963), U » 3 

It P. 404: [loGji X All E. K 890 ... n 

* ri 958 I 3 All E R. 448. ** P- 459; (tgs8J / W E. B- p- 
p 291. 

1957 i.^0. 2) (1^4). L. R. 4 
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restrictions. It is, therefore, not void in toto and the valid terms 
may be severed by the court and allowed to continue in force, 
provided that the agreement, thus truncated, remains a homo¬ 
geneous and workable structure.* 

Upon the appU^tion of the Registrar the court may make an 


void, for the breach of an injunction carries serious penalties.^ 
Thus, in the case against the Chemists’ Federation, the court 
declined to grant an injunction, though it was intimated that the 
Registrar might make a fresh application in the unlikely event of 
the Federation not putting its house in order. In general, how¬ 
ever, associations have been willing to undertake on behalf of 
their members that the void restrictions will be abandoned. 

D. ARRANGEMENTS FOR THE MAINTENANCE OF 
RESALE PRICES.* 

The purpose of the Resale Prices Act, ig6a,^ is to prevent 
manutacturers and, otner suppliers of any ^as which do not~ 


prices at their own discretion. Provision is made for the exemption 
by the Restrictive Practices Court of a retail price arrangement 
where there is evidence to show that the injur}’ to the public 
which is presumed to e.xist m maintained prices is outweighed by 
other specific detriments ® It is to be noted, however, that it is 

' In re Biankei Manufacturers' Aertemeta. I1959I 2 AU E E i; [1959] i 
\V L R 442. affirmed (jgsQl 2 All E R 630 

* Restrictive Trade Practices Act, 1956. s 20 (3) The words "any other 

)»dic»atty considered in Bioefc Bolt and Nut 
“ 1962). 3 K P 43, [1962) I All E R 139, 

‘ ■ igreement {No. 2). I1958] 3 Ail E R. 448. 

[1958! T W L R 1102. 1212. 

* This subject is dealt with in the present chapter because the relevant 
statute—the Resale Prices Act. 1964—renders void certain terms for establish¬ 
ment of minimum prices contained in a contract "Hie Act. indeed, makes the 
inclusion of such a term in a contract of sale an unlawful act on the part of the 
supplier, luit this does not make the contract illegal 

* The provisions of the Act which restrict the practice of resale price 
maintenance (ss 1-4) were brought into operation on 30th Apiil, 1963. by the 
Resale Prices (Commencement) Order, 1965, s. i, 1965, No 228 

* Resale Priccsi Act. 19G4. s 5 (2) An arrangement for minimum resale 
prices may be allowed if. m the opinion of the court, its ins alidation would mean 
that 

(а) the quantity or sanety of the goods available for sale would be sub¬ 

stantially reduced: 

(б) the number of retail establishments would be substantially reduced, 

(f) tbe retail prices of the goods would in general and m the long run be 

mcreaseil: 

(d) the goods would be sold by retail under conditions likely to cause 
. datruigc to health in consequence of their misuse bv consumers. 

(«) the proMsion of after-sale ser\-ices would be substantially reduced. 
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any arrangement for the mamtainance of rntnimum resale prices 
against which the Act is directed and that a supplier still has 
the right to maintain and enforce maximum prices in the rare 
instances in which he may wish to exercise it. 

I Subject to the exemption procedure, any term or condition 
of a contract for the sale of goods by a supplier* to a dealer, or of 
any agreement* between a supplier and a dealer relating to such 
a sale, is made void by the Act in so far as it provides for the 
establishment of minimum prices to be charged on the resale of 
(the goods; and for any supplier of goods to include or require the 
inclusion of any such provision in any contract of sale or agreement 
relating to the sale of goods, or to notify to dealers or otheririse 
publish resale prices, is made unlawful. There is nothing, however, 
to prevent a supplier from recommending or suggesting minimum 
resale prices.^ 

But, although before the Act, minimum resale price conditions 
could be enforced by legal proceedings, there could also be, and 
in practice there very often was, enforcement by the withholding 
of supplies, or the threat to withhold supplies, from those who 
had not observed the resale price. Consequently, theActmakes^ 

• ■ ‘ ' f . • f -^- nplies orpoods from a 



who refuses to supply goods to the dealer save at prices or on terms or 
conditions as to credit, discount or other matters signifitantly less 
favourable than those on which he normally suppUw those 
goods to other dealers carrying on business in similar circum¬ 
stances; Of who treats the dealer in a manner significantly less 
favourable than that in which he normally treats other such 
dealers in respect of times or methods of delivery or other matters, 
is treated, for the purposes of the Act, as withholding supplies of 
goods from a dealer.* On the other hand, a supplier is not to be 
treated as withholding supplies of goods on any of these grounds 
if he has other valid grounds for withholding supplies. 
Thus manufacturers who do not supply prospective price cutters 
on the grounds that they do not have suitable establishments tor 
the sale of their products because they do not provide a proper 
service are — of the Act.’ A supplier is a^Iso 

entitled to 
within the ^ 

goods of the same or a similar description.® 


Agreements expressly autliorized by any ^ResaTe 

order or other instrument made under any enactment are exe p . 

Rices Act. 1964. s 13 , . , , 

* Resale Prices Act, 1964. s. i (i): s i (4) 


• s 2 (r) 

» Ibtd., s. 3 (3) 

« Jhd.. s 2 (4). 

» Th rf Footwear Reference {No 


At! E. R 1^9; [‘9^1 * 
a supplier from a 
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that the latter have acquired the goods with notice of the condition. 
I Although, apart from exempted goods, conditions for maintaining 
/ minimum resale prices arc made void by the Resale Prices Act, 
I the subsection may still be required, for the individual enforcement 
I of conditions fixing a maximum price; or for the enforcement by 
I a supplier of a condition fixing the minimum price at which 
exempted goods may be re-sold. So far, however, the court 
has made only one exemption order/ and has made declara¬ 
tions refusing to make orders in respect of all the other 
classes of registered goods,* except those wthin the references that 
i still await decision.* Thus the subsection, while it may still be 
V invoked in certain circumstances, is in reality now almost obsolete. 


* Order dated ist March. 1968 made by the court on the application of the 

Publishers' Association m respect of Books and Related Goods, and see Resale 
Pnccs Act. 1964. s 5 (3 ) . ^ . t, t 

* Some 500 classes of goods have been listed by the Registrar, Kesaie 
Prices Act, 1964, 8. 6 {4). 

» Whether there will be any more exemption orders will depend mainly on 
the few remaining applications now awaiting investigation by the court. 
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A CONTRACT that is expressly or implicitly prohibited by statute 
is illegal. In this context, “ statute includes the orders, rules 
and regulations that ministers of the Ctowm and other persons 
are so frequently authorised by Parliament to issue. But before 
dealing with the particular case of prohibited contracts, mention 
should be made of the rules of evidence that govern the proof of 
illegality, whether the contract is illegal by statute or at common 
law. 

First, where the contract is ex facte illegal, the court takes 
judicial notice of the fact and refuses to enforce the contract, even 
though its illegality has not been pleaded by the defendant. 

Secondly, where the contract is ex fade lawful, evidence of 
external circumstances showing that it is in fact illegal will not be 
admitted, unless those circumstances have been pleaded. 

Thirdly, when the contract is ex fade lawful, but facts come to 
light in the course of the trial tending to show that it has an illegal 
purpose, the court takes judicial notice of the illegality notwith¬ 
standing that these facts have not been pleaded. But it must be 
clear that all the relevant circumstances are before the court. ^ 


A. PROHIBITION MAY BE EXPRESS OR IMPLIED. 

The existence of an express prohibition raises no problem; but 
it may not be easy to decide if a prohibition is implied. This 
will depend on the construction of the statute under consideration. 
The question often arises in practice, as where a trader is penalized 
if he does business without taking out a licence, or where one 
contracting party is required to deliver to the other a written 
statement containing certain prescribed particulars and is made 
liable to a penalty if he fails to do so. In such a case the task of 
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the court is to determine whether the object of the legislature is 
to lorbid the contract. In pursuing this enquiry a variety of tests 
have been applied. For instance, if the sole object of the statute 
IS to increase the revenue in the case of an unlicensed trader or to 
punish the contracting party who fails to furnish the statutory 
particulars, the contract that he may have made is not itself 
prohibited and is in no sense tainted with illegality.^ On the 
other hand, if even one of the objects is the protection of the public 
or the furtherance of some other aspect of public policy, a contract 
that fails to comply with the statute is implicitly prohibited.^ But 
no one test is decisive, for the sole question of construction in every 
case is whether the statute is designed to prohibit the contract, 
and this must alwaj^ be considered broadly in the light of all the 
relevant facts and circumstances.* 

An example of a revenue statute is afforded by Smith v. 
Mavskood,* where a tobacconist was allowed to recover the price 
of tobacco delivered, notwithstanding his failure to take out a 
licence and to have his name painted on his place of business 
as he was statutorily required to do under a penalty of ^^200. 
Parke, B., said:— 


"I think the object of the legislation was not to prohibit a contract 
of sale by dealers who have not taken out a licence pursuant to the 
Act of Parliament. If it was, they certainly could not recover, 
although the prohibition was merely lot the purpose of revenue. 
But looking to the Act of Parliament, I think its object was not to 
vitiate the contract itself, but only to impose a penalty upon the 
party offending for the purposes of the revenue.”* 


Again, a stockbroker who has bought or sold shares for his 
principal is not prevented from recovering his commission by his 
failure in breach of the Stamp Act, 1891, to issue a stamped 
contract note containing details of the transaction.® 

The more numerous statutes, however, are those directed 
either to the protection of the public or to the fulfilment of some 
object of general polity. This is especially true at the present 
day when State intervention In individual activity is more pr(> 
nounced than formerly and where even revenue statutes are used 
in part at feast as instruments of policy. 

The approach of the courts to this problem of implied pro¬ 
hibition may be illustrated by contrasting the two cases of Cope^ 
V. Rowlands'’ and Archbolds (Freightage), Ltd. v. S. Spangleti, iw. 

In the former, a statute provided that any person who acted 
as broker in the City of London without first obtairjing a licence 
should forfeit and pay to the City the sum of £25 for eyety such 
offence. The plaintiff, who was unlicensed, sued the defendant 
for work that he had done in buying and selling stock, in 
delivering judgment for the defendant, Parke, B., said: 


* L«aroy‘t V. BrocAen, [1894] 1 Q. B 1x4. - * 

* Vtctonan DayUsJord Syniteaiey. Doti,ii<)05^zCri.62^.f)'iO. 

* St John Shipping Carp. v. Jauph Rank. Ltd. fi937l * 0 2 J 

1X9561 5 All E. VL 683. at p. 690. par Devlin, J.. tnfra. p- 30$ 

* (1845), 14 M. & 'V. 45a. 

» Ibxd , at p 463 

* Learoyd v. Bracken. [1894] i Q- ®- 
»(1836), 3 M. & W, J49. 

* rjQ 6 i 1 t O. B. 574: ri96tl I All E. R- 417* 
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of conditions regulating the price at which goods may be re-sold, 
IS prohibited and made unlaioftil. 

It has long been a common practice for manufacturers to 
meJude m a contract of sale a term that the goods shall not be 
re-sold at less than a fixed price. At common laiv such a term was 
binding upon the contracting parties, but, in accordance with 
the doctrine of privity of contract, it could not be enforced 
against persons who bought from the original purchaser.* The 
method adopted by industry to avoid this legal difficulty has 
been to bring economic pressure to bear upon dealers, as for 
example by members of a trade association agreeing between 
themselves that they will not supply traders who have been put 
on a stop list for cutting prices, or that they will supply only 
traders whose names are included in an approved list. This 
threat has sometimes been qualified by the setting up of a 
domestic tribunal before which an erring trader may attempt to 
justify what he has done and thus to avoid, perhaps upon payment 
of a fine, the sanction of a withdrawal of supplies. 

At common law there is nothing necessarily unlawful in these 
forms of economic pressure. To place the name of a trader on 
a stop list is not defamatory,* a combined operation to withold 
supplies from him is not a conspiracy,® and, though the combina¬ 
tion may possibly be unreasonable in the interest of the parties 
themselves and may therefore be regarded as a contract in restraint 
of trade, it will not normally be regarded as contrary to the public 
interest. 

The position has been radically altered by Part 11 of the 
Restrictive Trade Practices Act, 1956. By this part of the Act 
an agreement between two or more persons carrying on business 
in the United Kingdom for the collective enforcement of such 
price restrictions is made unlawful. It must be observed at once 
that it is only the collective enforcement of restrictions that is 
condemned. Individual enforcement is expressly sanctioned, by 
section 55 of the Restrictive Trade Practices Act, 1956, which as 
we have seen, must now be read subject to the Resale Prices Act, 
1964.* The nature and extent of the right of enforcement is 
considered m its due place as an innovation upon the doctnne of 
privity.® The statutory provisions controlling collective enforce¬ 
ment are directed agaunst two classes of persons—suppliers of 
goods and dealers who re-sell goods—their general theme being to 
prohibit any agreement designed to penalize or boycott a 
who refuses to observe a scheme for the maintenance of nxed 
prices. 

Thus any agreement or even any arrangement benveen two 
or more persons carrying on business in the United Kingdom as 
suppliers of goods is unlawful 

if it provides that goods shall be withheld from 

have infringed a condition as to fixed prices, or tto 


» iVr'tfVill* V. Aft)eor Trtd* [19SII jK.Dao- 
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any person, even though not himself a dealer, who refuses 
to undertake to withhold supplies from offending dealers;^ 
or 

if it provides that terms less favourable than those usually 
given, as for example the cancellation of a trade discount,- 
shall be imposed upon offending dealers.* 

Moreover, any agreement or arrangement authorizing the recovery 
of penalties or the setting-up of a domestic tribunal is also 
unlawful.* 

It will be noticed that the only contracts prohibited are those 
which provide for the enforcement of certain defined sanctions, 
namely the withholding of supplies (which includes placing a 
dealer’s name on a stop list), the recovery of penalties and the 
grant of terms less favourable than those normally given. It 
follows, therefore, that an agreement to visit a contumacious 
dealer with some other form of retribution, such as his expulsion 
from a trade association, is not per se unlawful,* though if the 
agreement also contains restrictions which make it subject to Part 
I of the Act, it may, of course, be declared void by the Restrictive 
Practices Court.® 

Much the same provisions are applied to dealers who agree 
to boycott any supplier unwilling to observe a price maintenance 
scheme. An agreement or arrangement made between Uvo or 
more dealers is unlawful if it provides that orders shall be with¬ 
held from or discrimination practised against suppliers who fail 
to observe or enforce conditions regulating the selling prices of 
goods.^ As in the case of suppliers, an agreement for the exaction 
of penalties or for the setting up of a domestic tribunal is also 
rendered unlawful.® 

No criminal proceedings lie in respect of an agreement 
rendered unlawful by the Act, but the Crown may institute 
civil proceedings in the High Court for “an injunction or other 
appropriate relief.’’® The remedies available to a person other 
than the Crown, which are expressly saved by the Act, will 
vary of course with the particular circumstances of each case; 
but presumably they include the right to apply for an injunction 
and to recover damages for breach of contract or for inducing a 
breach of contract and, indeed, for conspiracy, since in most 
cases t\vo or more persons will have conspired to do an unlawful 
act, i.e., to make an agreement prohibited by statute.*® 


B. THE CONSEQUENCE OF ILLEGALITY. 


I. A Contract may be Illegal as Formed or as Performed. 


The consequence of statutory illegality varies according as 


24 (1) (c). 

* Ibid 8 36 rn. » jHd. *. 34 fw 

* Restrictive Trade Practjces Act. 1946 a. 34 (il 

* Wilberforce, Campbell and Elies, Ii*stneS%v» Trade Praetices and Mono- 
foUtt. para. 913 (b). 

* Restnctive Trade Practices Act, 1936, a 3o (3I; tupra, pp 387-jQa 
’ lb\d.. a 34 (a). 

» 


• Ibid., a. 24 (7). 

»»WilberiorM. CatnpWlandEllea,op e«r. para.923: Alberyaad Fletcher. 
Cooke. Menopalut and Restnein* Trade Praehees, p. 104. 
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the Contract is ille^l as formed or as performed, and ai the 
^ necessary to clarify tWs distinction. 

. f: 'parties have agreed to do something that is expressly or 
implicitly forbidden by statute, their contract is illegal as formed.* 
An apt illustration is afforded by In re Mahmoud v. Ispahmi* 
where the facts were th^e:— 

The plaintiff agreed to sell linseed oil to the defendant, who 
refused to take delivery and was sued for non«acceptance. 

A stamte provided that no person should buy or sell certain 
articles, including linseed, except under and according to Ac terms 
of a licence. Before the inclusion of the contract, the defendant 
untruthfully alleged that he had a licence and the plaindff believed 
him. 

The plaintiff, though innocent, faded in his action, for “once the 
fact was established that the buyer was an unlicensed person the 
contract was brought within the category of those that were 
prohibited”.® If the contract itself is statutorily forbidden, it is 
illegal, and it is no answer to say that the parties, or one of them, 
did not know the law on the matter.^ 

A contract is illegal as performed if, though ex fade lawful, it 
is statutorily forbidden to be performed by &e method that the 
person responsible has elected to adopt. This does not mean that 
a contract necessarily becomes illegal merely because some con¬ 
travention of a statute is inddentaiiy committed in the course of 
performance. The contravention must concern an act essential 
to the contemplated execution of the contract. If the sttWte, 
when properly construed, expressly or by implication prescribes 
that a contract must be performed in one way and one way only, 
as for example by the delivery to the buyer of a document 
descriptive of the goods sold, a failure to observe this re¬ 
quirement makes the performance illegal,* In short, the 

very core of the contract . "'I'be mode 01 pef' 
formance dem^dea'by the statuterbut neglected by the pa^ 
responsible, must be part of the performance contemplated by the 
contract.® Thus In Anderson, Ltd, v. DanieP :— 

Every seller of artificial fertilizers was required by 
give to the purchaser an invoice stating the percenteges of 
chemical substances contained in the goods. In the imtant 
the sellers bad delivered ten tons of artificial manure without com¬ 
plying with the statutory requirement- 

It was held that they could not recover the contract price, since 
the way in which they had performed the contract ‘, 

On the other band if, as in Arcfibolds {Freightage), Ltd. • 

5 . Spanglett, Ltd.,’ the illegal act does not form part of the con- 

* And^tcn. Ltd v. Dawut. ((9*4] t K- P‘ 

*fiorna.K.R 7*6 .,, r.—,-.. r.Y f <?■ »• 


, . . . L19S7J * V- 

*' Ui. V. CW. l.»») . K. S. .38, .t p ..»■ ^ 

LJ. 
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templated performance, the contract k not illegal as performed 
and the normal remedies are available both to the innocent^ and 
the guilty* party, though the latter may be liable to a statutory 
penalty. This situation is well illustrated by St. John Shipping 
Corporation v. Joseph Rank, Ltd.^ 

The Merchant Shipping Act, 1932, forbids the loading of a ship 
to such an extent that the loadtine becomes submerged. A penalty 
is imposed for breach of the statute. 

The master of the plaintiffs’ ship, which had been chartered to 
an English firm for the carriage of grain from a port in Alabama to 
England, put into a port in the course of the voyage and took on 
bunkers, the effect of which was to submerge the loadlme contrary 
to the Act. The master was prosecuted in England for the offence 
and was fined £1,200. 

The defendants, to whom the ownership of part of the goods had 
passed, withheld part of the freight due, contending that the plain* 
tiiTs could not enforce a contract which they had performed in an 
illegal manner. 

Devlin, J., rejected the contention. The illegal loading was 
merely an incident in the course of performance that did not 
affect the core of the contract. 

“In the statutes to which the principle has been applied, what was 
prohibited was a contract which had at its centre—indeed often 
filling the whole space within its circumference—the prohibited 
act; contracts for the sale of prohibited goods, contracts for the 
sale of goods without accompanying documents where the statute 
specifically said there must be accompanying documents; contracts 
for work and labour done by persons who were prohibited from 
doing all the work and labour for which they demanded recom* 
pense."* 


2. The Consequence where a Contract is Illegal 
AS Formed. 

If the contract as made is expressly or implicitly forbidden by 


A builder who does work at a cost exceeding the sum authorized 
by statute cannot recover the excess,* and if, having done both 
authorized and unauthorized work, he receives payment under the 
contract generally, he cannot appropriate the sum to the unlawful 
work.® 

Again, one party cannot recover what he has given to the other 
under an illegal contract if in order to substantiate his claim he is 


* A rchbolds [Fretgktage), Lid v. S. SpangUtt, Ltd, supra. 

* Si John ShtfiPtne Corporation v Joseph RanA. Ltd., infra 

* 11957] I Q- B. 267; [1956] 3 All E. R 683 

* Ibid. [1957] I Q. B. 267, at p. 289: [1956] 3 All E. R. 683, at p. 691, 
per Devlin. J. 

I r., .. . J.. , • ,-« 7l6.atp 729: CAa» 5att) I’m 

[1953] I AllE. R. 843; 

' Bosul Bros., Ltd. v. Hurlock, [1949] i K. B. 74; [1948] 2 All E. R. 312; 
D««nis 6.C0., Ltd. V. Munn, [1949] z K. B. 327: (1949] i All E. R. 616. 

*A. Smith &- Son (Bognor Regis), Ltd. v. Walker. 119121 2 O B. no: 
1*952] X All E. R. 1008. 


No action 
lies on the 
contract. 


Property 
irrecoverable 
if disclosure 
of illegality 
essential to 
cause of 
action 




ProP«'y„, 

Tccovcraoie 

i« 


i{ disclosure ^ _ 

oflUegaUty . 

not »»<"«»' ;;■ 

to cause ot ft 
action 



'aL Sir'S’] •'■ ._„o„u mait 


y T'S“'-=.u. recoBmzc<i - 

tiSSSl® 

So. too, 


So, too, 
of action on 

. ■nA^\ 






accorutit.v- 

the na'Tie ot v-^ 

used i*-® _ absent fm*” ‘mole *od *t 

»«p-sr;iS''“;£-5S^“2S 

the possession , janfwasboun j^quire The 

*'%fa “ rhrdeci-.on.r; 

I CM"" lb M® * ” "•'• *• ’’ 


'CWM^AllE B-M® 

• Hoi-"*" " J^, P«CT 1 ««- " 

‘/'"Ji’-Sr, .oo:M 63 U«: 


’. v” . w 1- B 5 '® 


»tP 7 * 9 - 


Consequence of Illegality. 305 

fact of his possession at the time of the removal of the lorry. No 
jus tertii could be pleaded against him, and there was no need to 
enquire whether he had any right or title to the lorry. * 

A similar, though perhaps more dubious, decision was given The 
in Botomakers, Ltd. v. Bamet Instruments, Ltd. upon the following 
facts*:- Ssc'ussed 

One Smith sold machine tools to the plaintiffs. This sale was 
illegal, since it contravened an Order made by the Minister of 
Supply under the Defence of the Realm Regulations. The plaintiffs 
delivered the tools to the defendants under three separate hire 
purchase agreements which were assumed by the Court of Appeal 
to be themselves illegal TTic defendants, after paying only a few 
of the instalments due under the contracts, sold the tools delivered 
under the first and third agreements and refused the demand of the 
plaintiffs to re-deliver those that were the subject-matter of the 
second agreement. 

Judgment was given for the plaintiffs in their action to recover 
damages for the conversion of the tools. 

In considering this decision it is necessary to distinguish the 
first and third agreements where the defendants had wrongfully 
sold the goods, from the second where they had retained them 
contrary to the demand of the plaintiffs. 

The significant feature of the wrongful sales was that they 
constituted an act of conversion that ipso facto terminated the 
bailment.® The plaintiffs might therefore argue that there was no 
longer any existing contraa upon which the defendants could 
found a possessory right. The right to immediate possession had 
automatically revested in the plaintiffs. Could it not thus be said 
that owing to the termination of the bailment the plaintiffs had an 
independent cause of action in virtue of their admitted ownership ? 

The defendants, on the other hand, might argue that they had 
acquired effective possession under the bailment and that the 
plaintiffs were driven to rely upon that illegal transaction in order 
to show that the sale was a breach of the contractual terms, just 
as a lessor who alleged the termination of a lease for condition 
broken would be required to prove the existence of a proviso for 
re-entry. 

The Court of Appeal preferred the first line of reasoning. It 
was completely irrelevant that the chattels had originally come 
into the possession of the defendants by virtue of the illegal 
contract. That contract was now defunct. It formed no part 
of the cause of action. Thus, with the disappearance of the only 
transaction that could restrict their rights, the plaintiffs could base 
their claim to possession solely upon their ownership of the 
chattels. 

While few would dispute this conclusion and the limitation 
thus put upon the application of the maxim ex turpi causa oritur 
non actio, it is a little difficult to agree that the second agreement 
was susceptible of the same ratio decidendi. In the case of this 

^ The observations of the Pnvy Council upon the question whether the 
ownership of goods can pass under a contract that is illegal to the knowledge 
of both parties were, toerefore ohtter The question is considered in 25 
Mod L Rev., pp (M J Hi^ns) 

* [1945] K. B 65- [1944] 2 All E R 579 

* North Central Waeon and Fxnance Co , Ltd v. Graham, [1950! z K. B. 7; 

[*950] I All E. R. 780 
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agreement the cause of action was the refusal of the defendants to 
comply wjth the demand for the return of the chattels. Since 
effective possession had passed to them by virtue of the contract, 
the sole justification for this demand was their failure to pay the 
agreed instalments. The plaintiffs, therefore, were inevitably 
driven back to the contract in order to prove the amounts of the 
instalments, the dates at which th^ were due and the agreed 
effect of their non-payment. This part of the decision, therefore, 
seems open to question. 


One clear exception to the rule that property transferred under 
an illegal contract is irrecoverable arises where the transferor is 
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Considered to be less guilty than the transferee and therefore not 
in pari delicto with him. This indulgence is granted where the 
obj’ect of the statute which prohibits the contract is to protect one 
class of persons from the machinations of another class, as for 
example where it forbids a landlord to take a premium from a 
prospective tenant.* Here the duty of observing the law is 
placed squarely upon the shoulders of the landlord, and the 
protected person, the tenant, may recover the illegal premium in 
an action for money had and received, even if the statute omits to 
afford him this remedy either expressly or by implication. 


/ “Where contracts or transactions are prohibited by positive 
statutes, for the sake of protecting one set of men from^ another set 
of men; the one from their situation and condition being liable to 
be oppressed and imposed upon by the other; there the parties are 
not trt part delicto: and in furtherance of these statutes, the person 
injured, after the transaction is finished and completed, may bnng 
his action and defeat the contract.”' 


These words tvere spoken by Lord Mansf/ti-D in a case where he 
allowed the recovery of money paid to the organiaer of an illegal 
lottety. Again, securities delivered by a borrower to an un¬ 
registered moneylender arc recoverable, since he is the peison for 
whose protection the statutes have been passed.* In th» 
however, he may be put upon terms and may be excluded from 
relief unless he repays money actually advanced to him. 

A party may also recover what he has transferred to me other 
if he repents of what he has done before the contract has been 
substantially performed. This rule applies equally to common 
law illegality^ and is considered later.* ^ 

If a contract is illegal in its formation, it follows that a cop 
which is founded on and springs from the illegal transaction, is a so 
illegal and void. It would be singular if the law were 
It is irrelevant that the new contratt is in itself innocuous, or tim 
it formed no part of the original bargain, or _ 

under seal, or that the illegal transaction out of which it spnnp 
has been completed. If money is due from A. to B. un 
illegal transaction and A. gives H. a bond* or a ytommor} note 
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for the amount owing, neither of these instruments is enforceable 
by B. 

The leading authority is Fisher v. Bridges,^ where A. agreed to 
sell to B. certain land which was to be used for the purposes of a 
lottery that u’as illegal because forbidden by statute. The land 
was conveyed and the price, except for was paid. Later 

B. executed a deed by which he covenanted to pay £630 to A. It 
was held that no action lay on the covenant. Jervis, C.J., in 
delivering the judgment of the Exchequer Chamber, said:— 

"It is clear that the covenant \vas given for the payment of the 
purchase money. It springs from and is the creature of the illegal 
agreement, and as the law would not enforce the original illegal 
contract, so neither will it allow the parties to enforce a security for 
the purchase money, svhich by the original bargain was tainted with 
illegality.” 

The parties to the illegal transaction and to the subsequent Stranger a 
contract are generally the same persons Whether a stranger to su^gq^uent* 
the original transaction who becomes a party *10 the subsequent transaction, 
contract acquires rights under the latter would appear to depend 
upon whether at the time of its completion he knew of the illegality. 

If, for example, A. and B. borrow from C. in order to pay 
a loss that they have suffered on an ille^l transaction, C cannot 
recover the loan if he was aware of the purpose upon which it 
was to be expended,^ but presumably he will succeed if he proves 
his ignorance of that purpose.* In Cannon v Bryce* the question 
was whether a loan, made to a person to enable him to compound 
differences on illegal stock transactions, was recoverable. Abbott, 

C. J., dealt with the question in this way:— 

“The statute in question has absolutely prohibited the payment 
of money for compounding differences; ji is impossible to say that 
making such payment is not an unlawful act; and if it be unlawful 
in one man to pay, how can U be lawful for another to furnish him 
with the means of payment ? It will be recollected that I am 
speaking of a case wherein the means were furnished with a full 
knotvUdge of thr object to which they were to be applied, and for the 
express purpose of accomplishing that object " 


3. The Consequence Where a Contract is Illegal as 
Performed 

Where a contract is lawful as formed, but there is a failure to 
perform it in the only way in which a statute requires it to be 
performed, then, so far as the consequences are concerned, the 
law distinguishes the innocent from the guilty party. 

The latter — the party responsible for the illegality—has no No remedies 
remedy.^ “He is in exactly the same position as if the contract 
had been illegal and void ab initio.**^ pa^. 

On the other hand, the innocent party is little affected. If, Normal 
indeed, he knows or ought to know that the contract, though remedies 
. __ ° ° available 

, to innocent 

(*°54) 3 E. & B 642 For the effect of this case, see Pollock, Principles party 
0/ Contract tisth Edn 1. pp 316-8 

* CoRMan V. firvc« (i8ig) 3 B A Aid 179 

Ibid , at p 185. • Supra 

* V. Poole (1829), 9 B & C. *9*. Anderson. Ltd v. Daniel, [1924] i 
K. B. 138; B. ^ B. Viennese Fashions v. Losane, [1932] i All E. R. 909. 

* Anderson, Lid. v Daniel, [1924] 1 K B. 138, at p. 145, per Bankes. L.J. 
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«/aae lawful, can only be performed illegaHy or that the partv 
reyonstble intends to perform it iliegally, he is precluded from 
enforcing it either directly or indirectly.' Othenvise the normal 
remedies are open to him. 

for bmch recover damages for breach of contract.* It is 

of contract open to the defendant to plead that, because he himself 

recoverable adopted an illegal mode of performance, the apparent contract is 
no contract. 

Suppose that B. has agreed to sell goods to A. and that upon 
making delivery he is required by statute to furnish A. with an in¬ 
voice stating certain prescribed particulars. B. in fact (i) delivers 
goods that fall short of the standard fixed by the contract, and (2) diws 
not furnish the statutory invoice. 


A. as the innocent party must surely be able to sue B. for this 
breach, cif cortttacx.. OiVierMtae, \V\e absAiid itsvik 'would foUw 
that if B. delivered no goods at all he would be liable in damages, 
since there would have been no performance and no illegality; 
but that if he broW his contract by delivering inferior goods with- 
out the requisite invoice, this illegal mode of performance would 
free him from liability. Escape from a lawful obligation can 
scarcely be gained by a self-induced art of iUegality. 

That the sensible is also the*judicial solution was adumbrated 
in 1924 in Andenon v. Daniel? where the Court of Appeal stressed 
that in such a case as that supposed above it is only the guilty party 
to whom all remedy is barred; and this has now been confirmed 
by Maries v. Trant (Philip) 6? Sons, Ltd .:—* 

X. agreed to sell to the defendants seed described as spring wheat. 
He delivered winter wheat and thereby broke his contract, but no 
illegality had as yet been committed either in the formation or the 
performance of the contract. The defendants innocently re-soM 
the wheat as spring wheat to the plainoff, a fanner. This contract 
was still lawful as formed. It was, however, illegal as performeo, 
aince the defendants failed to comply with a statute which require 
an invoice to be delivered with the goods. 


Property 
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15 enlorce- 
able. 


The farmer, upon discovering the seed to be winter wheat, sue 
the defendants for breach of contract. Despite the illegautj' o 
performance, he was allowed, as the innocent party, to recover 
damages in the court of first instance, and the Court of Appea , 
though reversing the decision on another point, accepte m 
principle the farmer’s right to sue. ^ 

It is also reasonably clear in principle that the innocent pa^ 
is entitled to take legal action to recover money or other 
transferred by him under the contract.® Since he has ta en 
part in the unlawful performance, he can be in no 
than a party to a contract illegal in its formation, who is a"®” . 

common law to recover what he has parted with if he is 
pari delicto with the other party.® . , , . .t,. 

Where a contract will become illegal unless perform__ 

1 Arch6oUi <r re^gk^afe\. Ltd ■ 
p. 384; [1961] 1 AH E. It. * 17 . at P , 

» Nnlstm V. Ja^t (iSSal, 9 O. B P 54“ ^rutton. t-J •' 

149. P *’' Atfcin. L . J . . 

^ * 11954) I Q-.B- 29:. 139531 


J. Sfunileu, Lid. ti96ij I Q n 374. 
, ^ 23 . fifr Pearce. L.J- 
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manner required by statute, one party, as a condition of entering 
into it, may exact a promise from the other agreeing to keep 
performance free from the taint of illegality. If so, this exchange 
of promises creates a distinct promise separate from the main 
contract and in the event of its breach the guilty party is liable in 
damages. Such a case was Strongman (J945), Ltd. v. Sincock.^ 
The plaintiffs, a building ffnn, agreed to modernize certain houses 
■ ‘ —I'-,— {n view of certain statutory 

• . • • * *he work without the licence 

■ ■ ‘ ■ ■■ . “ • • • contract was made, the de¬ 

fendant orally promised that he would make himself responsible for 
obtaining the necessary licences. The plaintiffs did work to the 
value of £6,359, but since licences for only £2,150 had been obtained, 
the defendant, who had paid them £2,900, refused to pay the 
balance of £3,459 on the ground that the work had been illegally 
performed. 

The plaintiffs’ claim to sue on the main contract for the recovery 
of the balance failed. They could not evade the consequences 
of their contravention of the law by passing to the defendant the 
responsibility for legalizing the work. But in the sense that 
they had trusted him to take the necessary steps, the Court of 
Appeal Were prepared to regard them as so far “innocent” as to 
allow them an independent cause of action based on the defendant’s 
promise to obtain the requisite licences. This promise was given 
before the work started and in consideration of the undertaking 
by the plaintiffs to do the work. There w'as thus constituted a 
“collateral” or “preliminary” contract valid in itself and distinct 
from the main contract. 

It was stressed by the Court of Appeal that only exceptionally 
will a collateral contract relieve the promisee from his obligation 
to observe a statutory regulation.* The circumstances must 
justify his belief that the omigation is no longer his. There was 
adequate justification in the instant circumstances, for the de¬ 
fendant said in evidence: “I agree that where there is an architect 
It is the universal practice for the architect and not the builder 
to get licences.” 

‘ [*955] 2 Q B 525, [19553 3 All E R 90 

* bee especially per Birkett, L J , at p 540 In a case where the defendant 
represented that he already held a licence, the Supreme Court of New South 
vVal ■ . _ . 
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SECTION 1 . INTRODUCTION 

iJJegaiity CERTAIN types of contract are forbidden at common law and 

at common gj-g therefore prima facie illegal. The first essential to an under- 
u^n public standing of this head of the law, which has been clouded by much 
policy. confusion of thought, is to discover if possible the principle upon 

which the stigma of illegality is based. The present law is the 
result of a development that stretches back to at least Elizabethan 
times,* but its foundations were not effectively laid until the t»tn 
century. What the judges of that period were at pains to empJia- 
size was that they would not tolerate any contract that in their 
view was injurious to society.* Injury to society, 
inopable of precise definition, and it is not surprising that t 
particular contracts found dista steful on this ground ivere dcs - 

» Pollock. PnnetpUt cf Contract (J3th Edti.), p. 291. note by WlnfieM 
* F»foot. Lord ^Sansfitld. pp. »«-3 
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cribed in sonjewhat vague and indeterminate language. To give 
a few examples, nobody would be allowed “to stipulate for 
iniquity,”^ no contract would be enforced that was “contrary 
to the general policy of the law.”* or “injurious to and against 
the public good,”* or contra bonos mores^ or that had arisen ex 
turpi causal 

It seems justifiable to infer from such expressions as these 
that the judges were determined to establish and sustain a concept 
of public policy. Contractual freedom must be fostered, but any 
contract that tended to prejudice the social or economic interest 
of the community must be forbidden. 

Not unnatur^ly a principle stated in such sweeping terms Contracts 
as these has its disadvantages. It is imprecise, since judicial contrary to 
yie\vs will inevitably differ upon whether a particular contract poucyvary 
is immoral or subversive of the common good; there is no m their 
necessary continuity in the general policy of the law, for what is ‘degree of 
anathema to one generation seems harmless to another; and the 
public good affects so many walks of life that the causes of action 
that can be said to arise ex turpi causa must m the nature of things 
vary greatly in their degree of harm to the community. 

It is this variation in the degree of harm done that requires 
emphasis, for the word “illegal” has been, and still is, used to 
cover a multitude of sins and even cases where little, if any, sin 
can be discovered. The list of “illegal” contracts includes inter 
alia agreements to commit a crime or a tort, to defraud the revenue, 
to lend money to an alien enemy, to import liquor into a country 
where prohibition is in force, to procure a wife for X. in return 
for a reward, to provide for a wife if she should ever separate from 
her husband and finally an agreement in restraint of trade between 
master and servant or between the seller and buyer of a business, 
such as that by which a servant promises not to work in the future 
for a trade rival of his present employer. If these contracts are 


disgraceful in a master and servant coming to such an agreement, 
and the only complaint that their conduct invokes is the possible 
economic inexpedience of allowing a workman to restrict his 
freedom to exploit his skill as and where he will. 

Commonsense suggests that the consequences at law of enter¬ 
ing into one of these so-called illegal contracts should vary in 
severity according to the degree of impropriety that the conduct 
of the parties discloses. It is obvious that an agreement to commit 
a crime cannot be put on the same footing as an undertaking by a 
servant that he will not later enter the employment of a rival 
trader. The former is so transparently reprehensible judged by 
any standard of morals that it must be dismissed as illegal, with 
the result that both parties must be excluded from access to the 
courts and denied all remedies; but the latter should certainly 


.. ' ■►'r Wilmot, L.C.J. 

* Lowe ■ ^ston, J. 

* ColUn 

* Girafe • — ' ord Kenyon. 

Uolynt ■ • > . * *• Lord Mansfield. 
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not attrart the full ri^ur of the maxim ex turpi causa oritur non 
aciw. With its implication that it can originate no rights or liahifi- 
ties whatsoever. T*hc parties have done nothing disgraceful, they 
have not conspired against the proprieties and, although they 
cannot be allowed to enforce such part of the contract as is 
tainted, it would be unjustifiable to regard them as outcasts of the 
law unable to enforce even the innocent part of their bargain. To 
describe their contract as illegal as a whole is an abuse of language. 
Speaking of the contract in restraint of trade, for instance, 
FARtVELL, L.J., said, “it is not unlawful in the sense that it b 
criminal or would give any cause of action to a third person 
injured by its operation, but it is unlawful in the sense that the 
law will not enforce it”.* In the i 8 th century, when the principle 
of public policy was taking root and the instances of unsavoury 
bargains were comparatively simple, it was perhaps not strange 
that the judges should have used somewhat exaggerated laiigu2g« 
in rejecting contracts that revealed wickedness, but in the complex 
conditions of today the indiscrirninate use of the term “illegal" 
is, to say the least, confusing. 

Modern judges have in fact taken a more realistic view of this 
part of the law and have concluded that the so-called illegal 
contracts fall into two separate groups according to the degree 
of mischief that they involve.^ Some agreements are so obviously 
inimical to the interest of the community that they offend almost 
any concept of public policy; others violate no basic feelings of 
morality, but run counter only to social oi economic expedience. 
The significance of their separation into two classes, as we shall see, 
lies in the different consequences that they involve. 

Ibat the various contracts traditionally called illegal do not 
involve similar consequences was stressed by SoMERYZi-i., L.Jm 
in the following passage: 


''In Seftftei: v. Bemutt,* it was pointed out that there «« ewo 
Hinds cFillegaUeyofdifferingeffect. The first is where the “^*8*, ‘ 

criminal or contra bonos mores, and in those casts, whieft^ / fl 
attemot to enumerate or further claMify.^such^a 

■ “ « nd 

' . ... . . . • »ct 


staoau tneiijega, pt/iuw. VO.. ~ ■ 1 ' .T ,?nt 

provision which the court, on ground of public policy, w 
enfotce. The simplest and most common example of the latter^ 
of illegality is a contract for the sale of a business which 
provision restricting the vendor from competing m or engaging 
trade for a certain period or within a certain wea. There are^j 
cases in the books where, without in any way impugning the coiwa 
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of sale, some provision restricting competition has been regarded as 
in restraint of trade and contrary to public policy. There are many 
cases where not only has the main contract to purchase been left 
standmg, but part of the clause restricting competition has been 
allowed to stand.”^ 

Assuming, then, that contracts vitiated by some improper ele- (i) illegal 
ment must be divided into two classes, how are the more serious ^°"tracts 
examples of “illegality” at common law to be distinguished from 
the less serious ? Which of the contracts that have been frowned 
upon by the courts are so patently reprehensible—so obviously 
contrary to public policy—that they must be peremptorily styled 
illegal ? Judicial authority is lacking, but it is submitted that 
the epithet “illegal” may aptly and correctly be applied to the 
following six types of contract: 

A contract to commit a crime, a tort or a fraud on a third 
party. 

A contract that is sexually immoral. 

A contract to the prejudice of the public safety. 

A contract prejudicial to the administration of justice. 

A contract that tends to corruption m public life. 

A contract to defraud the revenue. 

There remain three types of contract which offend “public (u) Void 
policy”, but which are inexpedient rather than unprincipled. contracts 

A contract to oust the jurisdiction of the courts. 

A contract that tends to prejudice the status of marriage. 

A contract in restraint of trade. 

If the word “illegal” is to be reserved for the more repre¬ 
hensible of contract, another title must be chosen to designate 
those which fall within the second degree of public policy, and 
which for that reason have been treated with comparative leniency 
by the courts. The most appropriate title seems to be "void”, 
since these contracts are in practice treated by the courts as void 
either as a whole or at least in part. In Bennett v. Bennett^ 

Denning, L.J., described covenants in restraint of trade as “void 
not illegal”. 

‘They are not 'illegal' in the sense that a contract to do a 
prohibited or immoral act is illegal. They are not ‘unenforceable’ 

^ the sense that a contract within the Statute of Frauds is unen¬ 
forceable for want of writing. These covenants lie somewhere in 
between. They are invalid and unenforceable.” 

The word “void” used as a descriptive title certainly has its 
disadvantages. It is already applied to a number of disparate °void."°^ 
contracts and is not applied to them in any uniform sense or 
wth uniform results. At common law it has long been used 
to indicate the consequences of mistake; by statute it has 
been used with dubious results in wagering transactions and in 
contracts made by infants. But linguistic precision cannot 


th f V. CoodiRsoti, supra, at p 312, note 2 It should be noticed 

,. concluding sentence of this citation refers to two forms of severance 

t w in fact dutinguishable, see infra, pp. 35S-363. 

[1952] 1 K. B. 349, at p 36a, [1932} t AU E. R. 413, at p. 431. 
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sumve the complexity of life. A continental jurist^ has said that, 
unuKe the physical sacnces where there is no interim stage 
bet^veen effect and no-cfFcct, in legal science the effects of dis¬ 
obeying a legal rule may be graded to suit the individual sitvation. 
Thus, the difTereoce bet^»‘een an act that is valid and an act that 
IS void js unlike the difference between 'yes' and 'no', between 
effect and no-effett. It is a difference of grade and quantity. Some 
effects are produced, while others arc not,”* 

For better or for worec, then, it has been decided for the puiposes 
of this book to describe the three less serious types of “illegar' 
contracts as contracts void at common law on grounds of puhUc 
policy.^ 

7 \vo observations must be added upon the doctrine of public 
policy in the current law. 

First, although the rules already established by precedent 
must be moulded to fit the new conditions of a changing world, 
it is no longer legitimate for the courts to invent a new head of 
wu public policy.^ A judge is not free to speculate upon what, in 

BO longer his Opinion, is for the good of the community. He must be 

be lavcnied content to apply, either directly or fay way of analogy, the principles 
laid down in previous decisions. He must expound, not expand, 
this particular branch of law.* The heads of public poIiQi thus 
comprise, and are limited to, the nine types of contract already 
enumerated on page 313, 

Secondly, even though the contract is one which ^rima/aae 
falls under one of the recognized heads of public polity, it 
not be held illegal unless its harmful qualities are indisputable. 
The doctrine, as Lord Atkin remarked in a leading case, "shtyld 
only be invoked in clear cases in which the harm to the public is 
substantially incontestable, and does not depend upon the 
idiosyncratic inferences of a few judicial minds. ... In popular 
language . . . the contract should be given the benefit of the ^ 
doubt.”* 


Current 
doctrine 
0 / public 
policy. 


SECTION n. THE CONTRACTS DESCRIBED 
It is now necessary to describe and discuss the six contracts 
that are properly to be termed illegal at common law on the groun 
of public policy. 

1 . A contract to commit a crime, or a tort or a fraud 
on a third party.^TTierc is no need to stress the 
that an agreement is illegal andvoidifits object,ditecttyin i » 
the commis sion of a crime or a toft. The rule has be en app 
* Baurogarten, cited 64 I. Q. R. 326 (E. J. Cohn). 


• C. ?• 40 ; (*937) 3 ^ 

P (.«7) 3 AH E a. 

see Jt P. Formstoo. 16 Toronto Law Journal, pp. 367-309. 

wider and more sophisficafed list of heads IS suggw ty- ^^ Barclay 

»Fender v. Si. John-MtlOrnay. supra, at p 

f*Wll * K. B. *53. at p. * 65 : HWxJ * AU E. K. 7*<- I’ 
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to many cases, as for instance where the design was to obtain 
goods by false pretences;^ to defraud prospective shareholders;® 
to disseminate obscene prints;’ to publish a libel •* to assault a 
third partyor to rig the market, t.e., artificially to enhance the 
true value of shares by entering into a contract to purchase them 
at a fictitious premium.® 

An agreement made wth the object of defrauding or 
deceiving’ a third party is illegal, and a familiar illustration of 
this is where A. agrees to recommend B. for a post, whether 
public or private, in consideration that B., if appointed, will pay 
part of the emoluments or a secret commission to A.® 

Considerations of public policy may prevent the enforcement 
of rights arising under a contract that is vitiated by the commission 
of a crime or a tort, and yet may not render the contract itself 
illegal. This may be illustrated by Beres/ord v. Royal Insurance 
Co., Ltd.^ 

X., who had insured his life with the defendant company for 
£50,000, shot himself two or three minutes before the policy would 
have been invalidated by non-payment of the premium. He was 
sane at the time of his death. As the law then stood, suicide was a 
enme.’® On the true construction of the contract the company had 
agreed to pay the money to X.*s representatives even though he 
should die by his own hand and whether he should then be sane 
or insane. 

An action brought by X.’s executors to recover the policy 
moneys failed. Neither the House of Lords nor the Court of 
Appeal stigmatized the contract of insurance as illegal, but in¬ 
voked the principle of public policy that neither a criminal nor his 
representative claiming under him will be allowed to enforce any 
nghts stemming from his crime.®' This principle, as applied in 
Beresford's Case, did not render the contract of insurance void 
in toto,^^ a fact which may have important consequences. If, for 
example, - ■ - . ’ • ••• •• as security for a loan, 

the assign recovery against the 

insurance 

The principle that no benefit can accrue to a criminal from his 
crime, however, must obviously not be pushed too far. Nowadays 
there are many statutory offences, some of them involving no great 
degree of turpitude, which rank as crimes, and it has several times 

' V. Sai/er fl«i AToors, [1937] 2 K B 158, [1937] i All E ^ ®37 
^*^riticisni of this difficult case, see 16 Toronto Law Journal, pp. 290-1 
IM. P. Furmston). 

* Begbte V. Phosphate Sewage Co. (1875). L R. to Q. B. 491. 

Fores v Johnes (1802), 4 Esp. 97. 

, ^Pthorp V. Nevdle &■ Co. (1907), 23 T. L. R. 375 
Allen V. Heseous I1676), 2 Lev, 174 

^ott V. Brown, Doersng, McNab ^ Co . [1892] 2 Q. B. 724. 

Brown Jenkinson 6* Co.. Ltd. v. Percy Dalum (London) Ltd., [1957] 

. = 1 ® 957 ] * AU E. R. 844. 

Waldo V. Martin (1825). 4 B. & C. 319. See also Harrington v. Victoria 
Irraving Dock Co. (1878). 3 Q. B. D. 549. 

[i 938 ]*^^AU ^ C* 937 l * [1938) A. C. 586: 

11 ** °° longer so, Suicide Act. 1961, s.I. 

Cleaver v. Mutual Reserve Fund Life Assoctalton, [1892] i Q. B. 147. at 
P- 156. per Fry, L.J. 

Beresford v. Royal Insurance Co , supra, at p 600, per Lord Atkin. 

Hardy \r. Motor Insurers Burcau,[i^lOjf^iiQ B 745. at p 760,/>«• Lord 
ennmg. For further illustrations, see 16 Toronto Law Journal, pp. 269-72 
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been doubted whether they are all indiscriminately affected by the 
rule of which Beresford’s Case is an example.^ 

2 . A contract that is sexually immoral.—Although Lord 
Mansfield laid it down that a contract contra bonos more: is 
illegal,* the law in this connection gives no extended meaning to 
morality, hut concerns itself only with what is sexually repre¬ 
hensible For a man to live in sin with a woman is not a crime, 
but an agreement intended to bring about such illicit intercourse 
is void, even if made under seal.® This principle, however, 
affects only agreements for future cohabitation. If a man 
promises to pay money to a woman as recompense for past 
cohabitation, no further immorality is contemplated, and, though 
the promise is void, this is due not to any danger of illeg^ty, 
but to the absence of consideration.* Past consideration is no 
consideration. Such a promise is therefore enforceable if made 
under seal.® 

3 . A contract to the prejudice of the public safety.— 
In an early case Lord Alvanley said 

•■■We are all of opinion that . . it is not competent to an; 

ii may be aetn- 
..... such a contract 

., irbidden by Act 


Detrimental contracts within the meaning of this »»tement 
are those which tend either to benefit an enemy country or 
disturb the good relations of England with a 

ContracS made in time of war afford the outstan<iin? «ampfc 
of the first class. A state of war between 
another country must clearly react upon a to 

alien enemy by a British subject "„|th 

the Crown, since it may result m injury to the Commom 

or advantage to the enemy.’ __ , n.™aatilv restricted 

The expression "alien enemy is not 
to its popular meaning. It denotes a ^ whether 

upon the nationality of the contracting pa y, , j„ the 

he IS voluntarfiy resident in or “’-y-E of 

enemy’s country or in a country within th residenl 

the enemy.” Thus a British subject or a neutral whoj sj;^ 
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in enemy territory is treated as an alien enemy in the present 
context. An enemy national who happens to be present in 
England during the war may be sued in the Queen’s courts, but 
he cannot himself bring any action.^ On the other hand, if he is 
resident here wth the licence of the Crown, as for instance where 
he is registered under the Aliena Restriction Acts, the courts are 
open to him and a contract may be enforced by him even during 
the continuance of hostilities.* 

It goes without saying that a contract made during war with Effect 
an alien enemy is illegal. If it is made during peace with a 
person who later becomes an alien enemy owing to the outbreak 
of war and if it involves intercourse with the enemy country or 
is in other respects obnoxious from the standpoint of public 
policy, then it is immediately abrogated in so far as it is still 
executory.'* It is not merely suspended during hostilities, but is 
cut short eo instanti upon the commencement of the war. It 
can give rise to no further rights and obligations, for the object 
of the law is to provide certainty at a time when everything else 
is uncertain and to enable the parties to engage in another adven¬ 
ture without waiting to see whether hostilities cease soon enough 
to render fulfilment of the contract possible.* If, for instance, 
an Englishman agrees to charter a ship to a German company for 
a period of ten years, the effect of an outbreak of war between 
Great Britain and Germany is to absolve the parties at once from 
their future obligations, notwithstanding that peace may be 
restored before th^e expiration of ten years. This rule applies 
not only to contracts with an enemy alien, but also to those made 
between British subjects and neutrals or even between British 
subjects themselves if benefit may thereby accrue to the enemy 
country.® 

The doctrine of abrogation, then, affects the contract so far Suspension 
as it is still executory. It does not affect it so far as performance 
has already been completed • Accrued rights, though not 
immediately enforceable, are not destroyed. Common law, it 
must be stressed, does not countenance the confiscation of 
enemy property and, subject to what may be arranged in the 
ultimate peace treaty and to any statutory provisions for the 
administration of enemy property found in this country, it is 
well established that contractual rights already accrued in favour 
of an alien enemy at the outbreak of war remain intact, though 
of course the right to enforce them is suspended until hostilities 
cease.’ 


No attempt has ever been made to eivc an exhaustive definition Exsinple of 
__ . - _— _ _ accrued 

^Porter v. Fr$uiinbtte, [1915] i K B #37; Hal*»y y . Lewtnftld, [1916] rights. 

2 K. B 707. 

V. [1916} X K. B a84. 

Ert$l BUber Of Co v Ria Tinta Co , [1918] A. C. a6o, at pp. 167-8, J74. 
f Lord Dunedm -iy J rt' t /•» 

* Esposito V. Bowden (1857). 7 E & B 763, at p. 79a, per WlUe*. J. 

Sehtrin^, Ltd v. Stockholms Enshstda Bank Aktxebolag, [1946] A C. 219, 

” P-357* 1194®! I All E R. 36, at p 40; Kuenxgl v. Donnerstnarck, I1953I 
' Q-B. 5151 [I9J511 All E K. .6 

Ottoman Bank v. Jebara, [1928] A. C. 369, at p 276: Sekering, Ltd v. 

^teekkolnts Enshilda Bank Ahitebolag. supra, at pp- 241, 238 and 41. 33 
respectively. 

' Baimler Co, Ltd v. ConUnental Tyre and Rubber Co. {Gt. Bntatn), Lid, 

[19x61 2 A. C. 307, at p. 347, per Lord I^ifcer. "■ ' 
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of "accrued rights.” but it is d=ar that th= right to the payment 
°-.t-money already due under a contract falls 
within this category and therefore survives the outbreak of war.* 
Such a sum is regarded as a debt incurred before the creditor 
was inrected Nvitfa enemy status, and since nothing remains 
outstanding except its payment and since confiscation of his 
property is ruled out, he is entitled to enforce payment when 
hostilities cease. Thus he may ultimately recover the bank 
balance that^ was standing to his credit at the outbreak of war.* 


: '• u,e s*siil to ici.uvei iliem is merely postponed.* 

of wtam” A further exception to the principle of abrogation, as described 
piopnetaiy ^ord Dunedin, Is that contracts “which are really the con- 
rights. comitants of property” are suspended, not destroyed, even 
though they are still executory.* These, as in the case of accrued 
rights, have never been predsely defined, but they arc generallj 
taken to ntean contracts connected with land, such as restrictive 
covenants and covenants running with the land at common law 
or by statute.* 

There is, therefore, no general rule that all executory contracts 
with an alien enemy arc abrogated. “The exccutoty contract 
which is abrogated must cither involve intercourse, or its con¬ 
tinued existence must be in some other way against public policy 
as that has been laid down in decided cases.”* The judges have 
refused to formulate what contracts escape abrogation as being 
innocuous from the point of view of public policy, but one example 
at least is a separation agreement under which » husband has 
agreed to make periodic payments to his wife. If in such a wse 
the wife becomes an alien enemy, the husband none the less 
remains liable to pay the sums falling due under the contract* 
Ap«etncnt A contract which contemplates the performance in a forcip 
to friendly country of some act which is inimical to the public 

friendly welfare of that country is a breach of international comity, 

countiy. jg regarded as illegal by the English courts.® Thus it is unlawtu 

to make an agreement in England to raise money in support or s 
revolt against a friendly Government,® to enter into a partnership 
for the purpose of importing liquor into a country contrary o 


•McN.it. Ufol Beta. «/ ir.r, jod Edo. R. M. WPr’"'*. 
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its prohibition laws,' or to do something in a foreign country 
which will violate the local law."® 


4 . A contract prejudicial to the administration 
of justice.—“It is admitted that any contract or engage* 
ment having a tendency, however slight, to affect the 
administration of justice, is illegal and void.’’* There are many 
examples of this rule, as for instance, an agreement not to appear 
at the public examination of a bankrupt nor to oppose his 
discharge,^ an agreement not to plead the Gaming Acts as a 
defence to an action on a cheque given for lost bets,* and an 
agreement to withdraw divorce proceedings;* but perhaps the 
most familiar example is an agreement to stifle a prosecution. 

It is in the interests of the public that the suppression of a 
prosecution should not be made the matter of a private bargain.’ 
Whether a man ought to be prosecuted or not depends upon 
considerations that vary in each case, but the person with whom 
the decision rests is under a social duty In the discharge of which 
he must be free from the influence of indirect motives.* It is 
therefore well established that the courts will neither enforce 
nor recognize any agreement which has the effect of withdrawing 
from the ordinary course of justice a prosecution for a public 
offence.* An agreement to stifle a prosecution, i,e. to prevent 
proceedings already instituted from running their normal course, 
or to compromise a prosecution, is illegal and void, even 
though the prosecutor derives no gain, financial or otherwise, 
and even though the agreement secures the very object for which 
the proceedings were taken.'* 

This rule, however, applies only where the offence for which 
the defendant is prosecuted is a matter of public concern, i.«. 
one which pre-eminently affects the interests of the public. If 
the offence is not of this nature, but b one in which the injured 
person has a choice between a civil and a criminal remedy, as 
for instance in the case of a libel or an assault, a compromise is 
lawful and enforceable. The question whether the offence was 
of public concern arose in the leading case of Keir v. Leeman.^^ 


A. commenced a prosecution for riot and assault against seven 
defendants who had assaulted and ejected a sheriff's officer and his 
assistants while they were levying an execution in respect of a judg¬ 
ment debt due to A. Before the trial began X. and Y. agreed to 
pay to A. the amount of the debt, together with costs, in considera¬ 
tion that A. would not proceed with the prosecution, A. accordingly 
gave no evidence against the defendants and he consented with the 


^Foster v. Driscoll, [1929] i K. B 470. 

*R$gasjoni v. K C. S*lh\a (1944), Lid., A. C. 301; [*957] 3 All 

R. 286 See 21 Mod. L Rev., pp 130 et seq. (F. A Mann), 73 L Q. R pp. 
32-5 (A. L. G.) 

* Egertir- -■ • '.fr, . ~r. , •» ,1 ... 

* KtarU , 

* Cooler 

* Gipps 

’ C/MI.& . . , . 

* Jonts 

'73. at p. 183. P*r Bowen. L.J. 

^rtndMl Local Beard of Health v. VitU (1890}. 45 Ch. D. 351, at p. 363, 
per Cotton, 1..J. 

** Am V. Lsentan (1S46), 9 Q. B. 371; Wsndhill Local Board ef Health 
V. Vinl. SMtra. 

** Supra. 
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ItfT of “oot guilty” being entered. X. 

and y., when aued upon the agrpement, pleaded that it was an un- 
lawful compromise and therefore void. This plea prevailed. 

Denman, CJ., after remarking that some indictments for mis- 
demcflnour might be compromised, said •— 

'•We shall probably be safe in laying it down that the liw will 
permit a compromise of all offences, though made the subject of 
cruntnal proaecudon, for which the injured party might sue and 
recover damages in an action. It is often the only manner in which 
he can obtain redress. But if the offence is of a public nature, no 
agreement can be valid that is founded on the consideration of 
stifling a prosecution for it. . . , In the present instance the 


Other instances of public offences in respect of which no com¬ 
promise is permitted arc peijury,^ obtaining money or credit by 
false pretences,* forgery,’interference Avjth and obstruction of s 
public highway.* 

An example of the rule, that an offence for which either a 
civil Of a criminal remedy is available may be the subject of a 
lawfui compromise, w Fisher ^ Co. v. ApolUnans Co.’ where the 
facts were these:— 

The Apolliosris Co. prosecuted Fisher under the Trade 
Act for selling hi# mineral wsrer in honles rbsi bnxe tbw trade 
mark. It was then agreed that, in consideration of the sbsndonment 
of the prosecution, Fisher would give a Jener of apology ^to the 
company #nd would authorize them to make whst use of vt they 
‘ ’ ’ *• »*••• «^*’'Aonment, the cempsny 

• of apology in the wr 
■i • • • • ion on the ground mit 

the apology had been obtained by an iiupropef use of criniinsl 
proceedings. 

It was held that the agreement was valid, since there was nottog 
unlawful in the withdrawal of a prosecution for an offence of that 
particular kind. . ... 

Collusion between the parties to divorce proccedirigs cxcmpitn« 
an agreemenf that tends to prejudice the administration of jusnw- 
Divorce by mutual consent is not allowed, and proof thataaui 
the result of a bargain between the parlies 'was formerly an absolute, 
but now merely a discretionary,* bar to the grant of a deeme o 
dissolution. This does not mean that once divoroe procwdinp 
have been threatened or started the parties are pr^uded trorn 
making arrangements about sudi matters as ° ^ 

children, their eustodv, education or welfare.* mat it means 
-.1^. Unrein IS a bar to relief unless it is 

To agree to provide 

. ence in return for a 

pronuse not to claim alimoJiy,- m j»v answer to the 

« CtMbb V. Mulson (1865). 18 C. D (N. S.) 4*4: /•»"'* ''' 

Ptrmamni Btmfit Bu$Uimg Soettly, [189#} * Ca. * 73 - 

*BfOo» V.//po* (1871). L. H. 89 - , , . n ,<t 

* n’Mktn Local Baa^i of v. V»«t iS Cb D. 35 

* (1875). 10 Ch. App. a97- 

* Matnmonjal Causes Act. 1965. ^ 5 UJ (*)• , An E R 494 
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consideration of a money payment, is a perversion of the course 
of justice. But whether an agreement has been made with 
reasonable cause may be difficult to decide. Lord Denning has 
given the following illustrations:— 

“The provision by a guilty husband of an allowance for his 
wife or of her costs may be merely the provision of necessaries to 
which she is entitled by law; but if he pays her a large sum in cash 
it excites a suspicion that it is the price of his freedom. Similarly 
a husband who stipulates for an excessive sum as damages from the 
co-respondent raises the suspicion that it is the price he asks for 
giving his wife her freedom. Conversely the fact that the wife does 
not claim maintenance or costs may be simply because she has 
means of her own; but if she forgoes or agrees to forgo her claims 
m return for the withdrawal by the husband of a defence on the 
merits, reasonable cause would ^ hard to find 

A further example of contracts that tend to pervert the due Mamteoanc.. 
course of justice are those which savour of maintenance or cham- 

“Maintenance may nowad.ays be defined as improperly ^ y 
stirring up litigation and strife by giving aid to one party to bring 
or defend a claim without just cause or excuse.* Champerty is 
where there is a further agreement that the person who gives the 
aid shall receive a share of what may be recovered m the action. 

Formerly, maintenance was a misdemeanour, and also a tort 
for \vhich damages were recoverable by the other party to the 
action. This is no longer the case. The Criminal Law Act, 1967, 
provides that maintenance, including champerty, shall no longer 
be punishable as a crime or actionable as a tort.* It is further 
provided, however, that this abolition of criminal and civjl liability 
shall not affect any such rule of law as to the cases in which a 
contract is to be treated as contrary to public policy or otherwise 
ulegal.”^ Therefore, the long established rule still stands that 
2n agreement tainted by maintenance or champerty is void as 
being contrary to public policy.* 

A contract that tends to promote corruption in Sale 
public life.—It has long been the rule that any contract is illegal °ace. ^ 
which tends to corruption in the administration of the affairs of 
he nation. A familiar example of a transaction offensive to this 
pnnciple is a contract for the buying, selling or procuring of 
public offices.® 6 t' 


It is obvious," says Story, "that all such contracts must have a 
material influence to diminish the respectability, responsibility and 
purity of public officers, and to introduce a system of official 
patronage, corruption and deceit wholly at war with the public 
interests."^ 

Thus in one case:— 


riffi ’ that if by the influence of B he were appointed Customs 

meet of a port, he would appoint such deputies as B. should 
nominate and would hold the profits of the office in trust for B. It 


r. Emtrnuel, [1946] P. 115, at p. 117. 

Mines Ltd {No 2), [1963] Ch. 199, atp. 219. [i962]3AllE R. 


mantwl v. cmonuei, H946] f. 115, at p. 117- 
Lripca Mines Ltd {No 2), [19631 Ch. 199. atp.; 
J P 355E. per Lord Denning 
^ections 13 (i) and 14 (1). 

^ Bernardy, [1896] 2 Ch. 437. 
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was heJd, after A had accuted the 
h>m for breach of thb agreement.^ 


pott, that no action lay against 


Similarly a contract to procure a title for a man in consideration 
of a money payment is illegal at common law.a 

On the same principle an agreement to assign or mortgage 
future instalments of the sdary of a public office is void, since the 
law presumes that the object of the salary is to maintain the 
dignity of the office and to enable the holder to perform his duties 
in a proper manner.* This restriction was applied in the eigh* 
teenth century to officers in the Army,* and the common assump* 
tion is that it extends to judges® and to civil servants generally, 
such as clerks of the peace* and parliamentary counsel to the 
Treasury,’ but whether the extension is justified either by the 
authorities themselves or by the change that has gradually occurred 
in the status of the civil service is doubtful,* 

To attract the doctrine the office must be public in the strict 
sense of that word, and the holder of an office whose emoluments 
do not derive from national funds, such as a clergyman of the 
Church of England, is not subject to the restriction.® 


6 . A contract to defraud the revenue.—There is a dear 
infringement of the doctrine of public policy if it is apparent, 
either directly from the terms of a contract or indireedy from 
other circumstances, that we design of one or both of the parties 
is to defraud the revenue, whether national*® or local.** In Aft 7 Ur 
V. Karlinski, for instance,** 

the terms of a contract of employment were that the employee ahould 
receive a salary of /)io weekly and repayment of his expenses, out 
that he should be entitled to include in his expenses account the 
amount of income tax due in respect of bis weekly salary. 

In an action brought by him to recover ten weeks’ arrears of 
salary and £21 as. 8 d. for expenses it was divulged that about 417 
of this latter sum represented his liability for incorne tax. It 
held that the contract was illegal, since it constituted a fraud 
upon the revenue. No action lay to recover even arrears of *dlaty, 
for in such a case the illegal stipulation is not severable from e 
lawful agreement to pay the salary.** _ 


r Gar/ctth v. Fearon (1787!, i Hy. BI. 3*8. 1 K. B. ». 
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It is doubtful whether the well-known case of Alexander v. 
Rayson^ exemplifies this principle. The facts were these: 

The plaintiff agreed to let a service flat to the defendant at an 
annual rent of /)i,20o This transaction was expressed in two 
documents, one a lease of the premises at a rent of £450 a year, the 
other an agreement by the plaintiff to render certain specified 
services for an annual sum of £750. It was alleged that his object 
was to produce only the lease to the Westminster Assessment 
Committee, and by persuading this body that the premises were 
worth only £450 a year, to obtain a reduction of their rateable value 
The defendant was ignorant of this alleged purpose. The plaintiff 
ultimately failed to accomplish his fraudulent object. He sued 
the defendant for the recovery of £300, being a quarter’s instalment 
due under both documents 

The Court of Appeal held that, if the alleged fraud was not 
disproved by the plaintiff \vhen the trial was resumed in the court 
of first instance, he could recover neither on the lease nor on the 
contract. 

It is clear that both the agreement and the lease were harmless 
in themselves and might well have been performed without any 
fraud on the part of the lessor. In the words of one critic: “The 
contract was not one to do an act contrary to the policy of the law 
(defrauding the revenue); but one to do an act in itself legal but 
intended by one of the parties to provide a setting for an act 
contrary to the policy of the law (defrauding the revenue)”.^ The 
case exemplifies the general principle that a contract ex facte 
lawful will be unenforceable by the plaintiff if his intention is to 
exploit it for an illegal purpose.® 


SECTION HI. THE CONSEQUENCE OF ILLEGALITY 

X. THE RELEVANCE OF THE STATE OF MIND OF THE 
PARTIES 

Whether the parties are influenced by a guilty intention is 
inevitably material in estimating the consequences of an illegal 
contract. Its materiality may be stated in three propositions. 

First, if the contract is ex facie illegal, neither party can assert 
that he did not intend to break the law. Both parties have 
expressly and clearly agreed to do something that in fact is 
prohibited at common law, as for example, where a British subject 
agrees to insure an alien enemy against certain risks. Here the 
contract is intrinsically and inevitably illegal, and, so far as con¬ 
sequences are concerned, no allowance is made for innocence. 
The British subject, for instance, may well be ignorant that it is 
unlawful to contract with an alien enemy, but none the less he will 
be precluded by the maxim ignorantia juris hand excusat from 
relying upon his ignorance.^ The very contract is unlawful in its 
inception. 

Secondly, if the contract is ex facie bwful, but both parties 
intend to exploit it for an illegal purpose, it is illegal in its inception 


* [*936] I K, B. 169 [1935] All E. R Rep 185 

* 16 Toronto Law Journal, p 287 (SI P. Furmstoa} 

» /n/ra, p. 331. 

* Waugh V. Morris (rS/j). L.R.SQ. B. 202, 2of per euriam 
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despite its innocuous appearance. Both parties intend to accomp* 
lish an unlawful end and Both arc remediless. This is true, for 
instance, of an agreement to let a flat if there is a common intention 
to use it for immoral purposes. 

Thirdly, if the contract is ex facie lawful, but one party alone 
intends to c.\pJoit it for an i/lcgal purpose, the law not unnaturally 
takes the view tfuit the innocent party need not be adversely 
afTcctcd by the guilt)' intention of the other.* This has been fre¬ 
quently stressed by the judges. In one case in 1810, for instance, 
tlic plaintiffs, acting on behalf of a Russian owner, had insured 
goods on a vessel already cn route from St. Petersburgh and 
had paid the premium. The contract was made after war had 
broken out between Russia and England, but the fact w’as not 
knowTJ, and could not have been known to the plaintiffs. The 
ship was seized by the Russians and taken back to St. Petersburgh. 
The plaintiffs succeeded in an action for the recovery of me 
premium.* Lord Ellenoorouch, after remarking that the in¬ 
surance would have been illegal in its inception had the plaintms 
known of the outbreak of tvar, said:— 

"But here the plaintiffs had no knowledge of the commencement 
of hojtiiities by Russia when they effected this “1, 

therefore no fault is imputable to them for entering into the contmet, 
and there is no reason why they should not recover back * P 
miums which they have paid for an insurance from which, witowt 
any fault imputable to themselves, they could never have denveo 
any benefit."* 

Whether a party is innocent or guilty in this 
upon w'hether "he is himself implicated in the 
more precisely whether he has participated m the Jinnee 
of the illegal intention.® If, for instance, A. lets ® 
woman w'hom he know-s to be a prostitute, the vety . 
be unlawful if he know's that B.’s object is to use *^*5 Premises 'W 

immoral purposes,® or if he expects the r^t to tj^eis 

whose mistress she is.’ But this will not be the 
aware of is B.’s mode of life, for a reasonable person . 

necessarily infer that the purpose of the letting was to further 
immorality.* Even a prostitute must have a hom^ ^ 

Perhaps the best known case on this subject 

Broofa,® where the facts were as follows:— 

The plaintiffs agreed to supply the 

brougham on hire until the purchase .^ceed twelve months, 
instalments during a period 'ha'jwended to use 
The defendant was a prosttrute and she ^douhteuiy^^^ „ a Itne to 
the carnage, which was of a somewhat tn g g __ 

——---^-Tvrrr— 
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hesitant clients. One of the two plaintifis was aware of her mode of 
life, but there was no direct evidence that either of them knew of the 
use to which she intended to put the carnage. The jury, however. 


defendant in an action brought against her to recover a sum due 
tmder the contract. 

It was held on appeal that there was sufficient evidence to support 
the finding of the jury. The Court of Exchequer Chamber was 
satisfied on the evidence that the plaintiffs were not only aware 
of the defendant’s intention, but were even guilty of some com¬ 
plicity in her provocative scheme. 

In order to emphasize the distinction between innocence and 
guilt that affects this branch of the law, the precise consequences of 
an illegal contract will now be detailed under two separate heads, 
namely:— 

The consequence where a contract is unlawful in its 
inception. 

The consequence where a contract lawful in its incep¬ 
tion is later exploited for an unlawful purpose. 


Contract 
enforceable 
by neither 
party. 


a. THE CONSEQUENCE WHERE A CONTRACT IS UN¬ 
LAWFUL IN ITS INCEPTION 
( 1 ) The contract is void.—A contract that is illegal in itself 
in the sense already discussed ts void and enforceable by neither 
party. It is contaminated by turpis causa, and the rule has long 
been established that ex turpi causa oritur non actio. This maxim 
means that no person can claim any right or remedy whatsoever 
under an illegal transaction m which he has participated.^ In 
the words of Lindley, L.J. :— 

"No court ought to enforce an illegal contract or allow itself 


Neither party can sue for damages, for an account of profits or 
for a share of expenses. Thus in the case of a contract for the 
sale of goods, a purchaser who has paid cannot sue for non-delivery; 
a seller who has made delivery cannot recover the price. In 
the case of a contract of employment, the servant cannot recover 
arrears of salary.* I In the case of a lease the landlord cannot sue 
for the rent or forjthe breach of any other covenant.* 


(il) Money paid or property transferred by one party 
to the other is in general irrecoverable.—Property trans¬ 
ferred under a contract that is void for mistake is recoverable by 
the transferor, but not so where the contract is void for illegality. 
Here the transferee is in a fortunate position, for he can take 
advantage of the legal maxim —ex dolo malo non oritur actio. 


Property 
irrecoverable 
if disclosure 
of illegality 
essential to 
cause of 
action. 


> V Mrtrol’ohlan Police Commr . fioiol a K. B io8o, at p. 1098 
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‘ Alexander v. Rayson, [1936] 1 K. B. 169: [19351 All E. R. Rep. 183. 
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for an account of their plunder.* The general position is well 
illustrated by Parkinson v. College of Ambulance, Ltd. and 
Harrison,^ where the facts were these:— 

The secretary of the defendant charity fraudulently represented 
to the plaintiff that the charity was tn a position to divert the foun¬ 
tain of honour in his direction and to procure him at least a knight¬ 
hood, if he \%ouId make an adequate donation After a certain 
amount of bargaining, the plaintiff paid £3,000 to the charity and 
undertook to do more when the knighthood was forthcoming. 

He did not, however, receive any honour and he sued for the return . 

of the money as had and received to his use. 

It was held by Lush, J., that the action must fail. The 
transaction \vas manifestly illegal to the knotvledge of the plaintiff. 

He could sue neither for money had and received nor for the 
recover)' of damages, nor could he repudiate the contract and 
regain his money on the plea that the transaction was executory. 

It must be noticed that, as in the case of statutory illegality,® Property 
the right to the return of property transferred is barred only when " d°isclosu« 
the plaintiff must necessarily have recourse to the illegal contract, ©f illegality 
If he can establish his case without being driven to disclose the not essential 
illegality he tvill succeed. Or, to put it in another way—any acUon** 
rights which he may possess irrespective of the illegal contract are 
recognized and enforced.^ 

Suppose, for instance, that a lease for ten years is made by 
A. to B. for a purpose knotvn by A. to be illegal. 

A. cannot sue for the recovery of rent, since to substantiate his 
claim he must necessarily rely upon the illegal transaction.® 

Nor, it is apprehended, can he sue to recover possession before 
expiry of the agreed term. If he did so, B would allege possession 
by virtue of the lease, and A. would be precluded from pleading its 
illegality.® But, once the term of ten years has expired, A. has an 
independent cause of action by virtue of his ownership. Though 
he cannot be allowed to recover what he has transferred in 
pursuance of the illegal transaction, yet he cannot be deprived 
of rights which he has not transferred.’ Once the illeg^, but 
temporary, title has ceased, he can rely upon his previous 
lawful title. 

w'^herc are two exceptions to the general rule that a party cannot Property 
recover what he has given to the other party under an illegal where 
contract. They are as follows :— parties not 

(a) Where the parties are not in pari delicto the presumption is 
that both parties to an illegal contract arc equally delictual; but the ‘ 
plaintiff is allowed to rebut this by proof that he has been the 
victim of fraud, duress or oppression at the hands of the defen¬ 
dant, or that the latter stood in a fiduciary position towards him 

^ Everel v. Wtlhams {1725), cited in Ltnilgy on Partnershtp, gth Edn., 
p. 124. n : by Jes»el. M.R , in Syktt ▼. Bmdon, n Ch. D. at pp. 195-6: tee 9 
L Q. R., p. 197 

* ti9*5l 2 K. B 1. 

* Supra, pp. 304-6. 

* Seott V. Brown, Dotrtng, MeNab Co., [1S92) 2 Q. B 724, at p 729, 
p$r Lindley, L.J. 

* Go* Z.1/A1 and Cokt Co v. Tumir 11840), 6 Bmg. (N. C.) 324 

* AUxander v. Eayson, [1936] i K. B 169, at pp. 186-7; [*935] All E. R. 

Rep. 185. at p. 193 See Salmond 4 Wilhanu, Prtncipltt 0] IA4 Law 0/ 

Contraelt, p. 347, note (d). 

’ Jajbhay v Caj«m. [1939] App. D. 537, at p 557 (South Africa). 
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and abused ^ 'Where, for instance, the plaintiff has effected 
an insurance which in fact is illegal but which was represented to 
him by the insurer as lawful, he will be entitled to recover the 
premiums that he has paid if the representation was fraudulent,* 
but not if it was innocent.® A common illustration of want of 
delictual parity is oppression. “It can never be predicated as^cr 
delictum where one holds the rod and the other bows to it.”* For 
instance, in Smtth v. Cujf,^ the defendant, a creditor of the 
plaintiff, agreed with the other creditors to accept a com¬ 
position of ten shillings in the pound, but he consented to 
this only after he had secretly arranged that the plaintiff 
should give him a promissory note for the remainder of his debt. 
The note was given, negotiated to a third party and its amount paid 
by the plaintiff. It was held that, since there had been oppression 
on one side and submission on the other, the plaintiff was entitled 
to recover the amount from the defendant. In a later case where 
the facts w'ere similar, Cockburn, C.J., said: “It is true that 
both are in delicto, because the act is a fraud upon the other 
creditors, but it is not par delictum, because the one has the 
power to dictate, the other no alternative but to submit. ’* 


(b) A party to a contract which is still e.xecutory and which is 
illegal either at common law or by force of a statute is allowed 
a locus poenitentiac. He may thus recover money or property 
delivered to the other party, provided that he takes proceedings 
before the illegal purpose has been substantially performed. If he 
repents in time he will be assisted by the court, but in the present 
state of the authorities it 1$ not quite clear at what point hi's repen¬ 
tance is to be regarded as overdue. , 

The leading case on the subject is Kearley v. Thomson, 
where the defendants, %vho were the solicitors of the petitioning 
creditor in certain bankruptcy proceedings, agreed neither to 
appear at the public examination of the bankrupt nor to oppose 
his discharge in consideration of a sum of money paid .to them 
by the plaintiff. They did not appear at the examination, and 
before any application had been made for the discharge 0 
bankrupt they were sued by the plaintiff for the return 0 
money. The contract was illegal as tending to pervert the cou 
of justice, and it was held that the non-appearance at the examina¬ 
tion was a sufficient execution of the illegal purpose 0 
the plaintiff’s right of recovery. 


"I hold, <hcr.f.rc". .aid F«r.LJ. -■hat 'j'/laS 

1 partial carrying inlo effect of an illegal purpoae j. 

manner, it ia impossible, though there remains something 


> Harse v. Pearl Lift AswanetCc .[1904] t ®4** 

• Hughes V. Literpcol Vielarta LtgaX Friendly Senety, [19 } 

• Harts •* Pearl L%/e Assurance Ca. supra r^ord Ellpobofoojli. 

«Smith V. Cuff (iSi7). 6 5!. 4 S. tSo. at p 163 . /z' 

• fiSi?). 6 M. A S. 160 . inArh^rease obere 

• Athinson v. Denby (iSSr). 7 H- 4 N. 934. *4 p 93 . , ^ ^ ,tatote w 
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performed, that the money paid under that illegal contract can be 
recovered back.”^ 

The word “partial” in this statement must be regarded as 
qualified by the later word “substantial,” for otherwise it is 
difficult to reconcile the earlier case of Taylor v. Boioers? In 
that case:— 

T., being financially embarrassed and desiring to avoid the seizure 
of his stock by his creditors, made a fictitious assignment of it to 
A., and received sham bills of exchange m return. The stock, 
having been removed, was later mortgaged by A. to the defendant 
without the knowledge of T The defendant was aware of the 
unlawful assignment. 

It was held that T. was entitled to recover his goods. It is clear 
that the illegal purpose had been partially effected, for the 
creditors, realizing that the greater part of T.’s visible wealth had 
disappeared with the removal of his stock, would probably 
abandon any attempt to exact payment by process of law. In 
the unanimous opinion of seven judges, however, nothing had 
been done to carry out the illegal purpose beyond the removal 
of the stock, and this was insufficient to defeat the plaintiff. In 
Kearley v. Thomson, on the other hand, the fraudulent injury to 
the creditors had been substantially accomplished, for the general 
body of creditors would be influenced by the abstention of the 
petitioning creditor from the cross-examination of the debtor.® 

In Taylor v. Bowers, Meulish, L J , made a statement that is 
transparently too wide if it is divorced from the facts He said:— 
“If money is paid or goods delivered for an illegal purpose, the 
person who has so paid the money or delivered the goods may 
recover them back before the illegal purpose is earned out.”* 

If this were correct, it would frequently happen that the mere 
frustration of his illegal scheme owing to circumstances beyond 
his control would entitle such a person to recover his property 
Bigos V. Bousied,^ though concerned with statutory illegality, is a 
case in point. 

A,, in contravention of the Exchange Control Act, 19+7, agreed 
to supply B. with the equivalent of £150 in Italian currency. B., 
as security for his promise to repay the loan, deposited a share 
certificate with A. A. failed to supply any Italian currency and 
8. sued him for recovery of the certificate. 

The statement of Mellish, L.J., literally construed, would 
justify recovery, since the illegal purpose had not been carried 
out. B. had in fact received no more Italian money than was 
permissible by law. He therefore pleaded that he had repented 
in time. His so-called repentance, however, was “but want of 
power to sin,” for it is clear that he would gladly have accepted 
the promised Hre had his illegal design not been foiled by A.’s 
breach of faith. Pritchard, therefore held that the case was 


24 Q B D at p 747 

* (1S76). I Q. B U 291. 

® In George v Greater Adelaide Land Dnehpmenl Co . Ltd , (1929}, 43 
L K 91, a decision of the Ktgh Court of Australia, I\no\. C J , at p 100. 
:gardecl I aylor v Uowers as a can? of property deposited with a stakeholder, 
s to winch see tnfra, p 330 

* Taylor v. flowers (i876>, 1 Q. B D , at p 300. 

* [1951] I All E R 92 
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on all fours with Alexander v. Rayson^ and that B.’s change of 
heart after his scheme had failed did not bring him within the 
exception. 

Another type of case in which recovery can be had despite a 
partial performance of the illegal purpose is where money has 
been deposited with a stakeholder under an illegal contract, as 
for example where competitors in a lottery, such as a missing- 
word competition, pay entrance fees to the organizer. Here the 
money is recoverable, not merely before the result has been 
ascertained, but even ^ter this event, provided that pa3Tnent has 
not been made to the winner.^ In such a case the illegal purpose 
has obviously been performed by the holding of the lottery, 
yet it is said that “ the contract is not completely executed until 
the money has been paid over, and therefore the party may 
retract at any time before that has been done,”* 

The truth is that it is difficult to extract from these authorities 
the precise meaning in the present context of an “executory" 
contract. Over seventy years ago, Fry, L.J., observed that the 
principle which forbids the recovery of property delivered under 
an illegal contract requires reconsideration by the House of Lords.* 
Such reconsideration is still awaited. 
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(iii) Subsequent transactions are void.—It has already 
been seen in the discussion on statutory illegality that a contrart 
which, though subsequent to, is founded on an illegal transaction, is 
also illegal and cannot be enforced.* This rule applies equally 
to common law illegality* and needs no further elaboration. 

(iv) The contract, though subject to a foreign law by 
which it is valid, is unenforceable in England.—An action 
is frequently brought in England upon a foreign contract. By 
a foreign contract is meant one which is more closely connerted 
with a foreign country than with England, as, for instance, when 
it is made and is performable in France and the parties to it arc 
French. In such a case the rule is that the substance o t e 
obligation—the essential validity of the contract nmst e 
governed by what is called the “proper law," i.e. in effect tne 
law of the country with which the transaction is most ose y 
connected. The English doctrine of consideration, for instance, 
could not be invoked in an action for breach of the 

above. Nevertheless, the rights of the partiw as fixe y 
proper law, if put in suit in England, are subject in , 

the English doctrine of public policy If the contract, g 
valid by the foreign law, is repugn^t to why b«m c 
the “stringent domesdc policy" of England, it cyi 
enforced in England This, however, does not mean that 

» Supra, p 308. See also Berg v. Sadler and Moore. [i937l * K. B. 15 • 
(.8,3] . Ch. .54: 0-8-8 V- 
(iSrf). S B * C. PJ; 

pp 254 et seq. 

* Westlake, Private Jnfemaitomal Law, 7 th Edn., p. 3 
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individual rule comprised in the comprehensive doctrine of 
public policy applies to a foreign contract. The doctrine strikes 
at acts which vary greatly in their degree of turpitude. Certain 
of its prohibitory rules exemplify principles which in the English 
view it is of paramount importance to maintain in English courts; 
others, such as that directed against a fraud on the revenue, are 
presumably designed to protect purely English interests. It is 
the former rules only, those upon which there can be no com¬ 
promise, that apply to an action on a foreign contract. 

Which of the rules are sufficiently important to be applied 
without exception is a somewhat controversial question that 
cannot be adequately discussed in a book on the elements of 
contract.^ The decisions, however, at least warrant this state¬ 
ment, that most of the contracts already described in this chapter 
as being repugnant to public policy and illegal, would not be 
enforced in an English action, whatever view might be taken of 
their validity by their proper law.* This is clearly so, for instance, 
in the case of a French contract to commit a crime or a tort, or to 
promote sexual immorality, or to prejudice the public safety of 
England. It might be thought tfiat an agreement to stifle a 
foreign prosecution would scarcely arouse the moral indignation 
of an English court, but no such indifference to what is normal in 
certain countries was shown by the Court of Appeal inKaufman 
V, Gerson.^ In that case:— 

A Frenchman coerced a Frenchwoman into signing a contract in 
France by the threat that if she refused to sign he would prosecute 
her husband for a crime of which he was accused. 

The contract was valid by French law, but an action brought for 
its breach in England was dismissed on the ground that to enforce it 
“would contravene what by the law of this country is deemed an 
essential moral interest”.* Presumably, therefore, an English 
court would apply the rule that has been laid down in the United 
States of America and would refuse to enforce any contract 
which tended to promote corruption in the public affairs of a 
foreign country, however irreproachable such conduct might be 
in the view of the foreign law.® 


3. THE CONSEQUENCE WHERE A CONTRACT LAW¬ 
FUL IN ITS INCEPTION IS LATER EXPLOITED FOR 
AN UNLAWFUL PURPOSE 

The situation envisaged here is that a contract is lawful in its 
inception in the sense that it is lawful ex facie and is not disfigured 
by a common intention to break the Jaw, but that one of the 
parties, without the knowledge of the other, intends in fact to 
exploit it for some unlawful purpose. 


* See, for instance. Cheshire, Pnvate Intematxonal Law, 7th Edn pp. 134 
«?. Kahn-Freund, 39 Transactions of the Grotius Society, pp 39 et seij. 

* Robinson v. Biand (1760), » Bnn. 1077. p 1084; Dynamtt Act. v 
R»o Tinto Co., [jQiSJ A. C 492. Kau/man v Gerton, [1904] i K. B. 591. 

’ 11904] I K. B. 591. 

* /btd., at pp. 599-6*0. 

* Oseanyan v. Armt Co , X03 U. S. 36i, at p. 277. 
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transfer of property is not invalid merely because it is in fulfilment 
of an illegal contract.”* The landlord \\'as ill-advised. He was 
not entitled to take the law into his o^vn hands, to treat the lease 
as a nullity and to extrude the tenant from a possession recognized, 
for the time being at any rate, as lawful. But he would have been 
entitled, as indeed was assumed by the members of the court,* 
to take proceedings in equity for the rescission of the lease. 

The position since the Judicature Act is that if X. transfers 
an interest in land or goods to Y., being induced to do so by a 
fraudulent misrepresentation similar to that made in Feret v. 
Hill, he can, subject to any rights that may have been obtained 
for value by innocent third parties, take proceedings in any 
division of the High Court and secure the rescission of the contract 
and the recovery of his property.* 


* Alexander v. iiaj'ion, I1936] i K B i6g, at p 184. per mrtattt See also 
Gordon v Melropohlan Police Cotnrmisioner, [1910] 2 K. B loSo 

* Ferel v Hill, supra, at p. 226. per Maule. J. 

* Alexander v. Paysen, [1936) i K B 1^, at p 184. [t935] All E R. 
Rep. 183, at p. 193, per cunam 
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of the courts and put it into the hands of a private tribunal, without 
any recourse at all to the courts in cases of error of law, then the 
agreement is to that extent contrary to public policy and void.”^ 

In Baker v. Jones,'^ for instance, an association was formed to 
promote the sport of weightlifting in the United Kingdom, and 
control of its affairs was vested in a central council. It was 
provided that this council should be the sole interpreter of the 
rules of the association and that its decisions should in all cases 
and in all circumstances be final. It was held that to give the 
council the sole right of interpretation was void and that the court 
had jurisdiction to consider whether the interpretation adopted 
by the council in a given case was correct in law. 

tribunal, is not per se a contract to oust the jurisdiction of the 
courts, but is valid and enforceable. If, in breach of its terms, 
one of the parties commences legal proceedings against the other 
party, the latter may apply to the court for an order staying those 
proceedings.® Such an order will only rarely be refused. The 
onus lies upon the opposing party to advance some convincing 
reason why the agreement for arbitration should not be carried 
out* 

But, as the House of Lords recognized over a hundred years 
ago in Scott v. Avery,^ though it is lawful to make the award of an 
arbitrator on a question of law a condition precedent to the 
. institution of legal proceedings, it is contrary to public policy to 
agree that the submission of such a question to the court shall be 
prohibited. The Arbitration Act, 1950, now provides that an 
arbitrator may, and must if so directed by the High Court, state 
in the form of a special case for the opinion of the court any 
question of law that has arisen • 

2 . Contracts prejudicial to the status of marriage.— 
The status of marriage is a matter of public interest in all civilized 
countries and it is important that nothing should be allowed to 
impair the sanctity of its solemn obligations or to weaken the 
loyalty that one spouse owes to the other. The general view of 
English law is that any contract is void which unduly restricts 
or hampers the freedom of persons to marry whom they will, 
or which after marriage tends to encourage in one or both of the 
parties an immoral mode of life incompatible with their mutual 
obligations. 

Marriage ought to be free, and therefore a contract which 
restrains a person from marrying anybody, or from marrying 
anybody except a particular person without imposing a similar 


‘ Lee V. The Showmen’s Gutld oj Great Brtlatn, [1952] a Q B. 329, at 
P 342: [1952] I All E. R. XI75, at p. 1181. 

* [1954] 2 All E. R. 553: [1954I I W. L. R. 1005. 

* Arbitration Act, 1950, s 4 (i). 

* Metropolitan Tunnel and Public Works v. London Electric Patl Co., 
[1926] Ch 371,atp 385. A term in the arbitration agreement that no applica* 
tion for a stay of proceedings shall be made is void, Ceamtkow v Both, 
Schmidt S'Co., [1922] 2KB 478 

* (1856), 5 H. L. Cas. 811. Cearttikow v. Roth Schmidt S' Co , [1922] 2 
K B 478. 

* S. 21 (1). , 
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immorality, at least weakens the resolve of the promisee to main¬ 
tain with loyalty and fidelity the obli^tions of the marriage tie. 

“ If a separation has actually occurred or become inevitable, the 
law allows the matter to be dealt with according to realities and not 
according to a fiction. But the law will not permit an agreement 
which contemplates the future possibility of so undesirable a state 
of affairs.”^ 

The one exception to the rule that a contract for future separation 
is void occurs where parties, who have been separated already, 
make a reconciliation agreement and resume cohabitation. In 
this case the agreement is valid although it may make provision 
for a renewed separation.® 

The second line of cases is concerned with a contract by A., Contract by 
who is already married to B., to marry X. at some future date. 

In Spiers v. Huni^ and Wilson v. Camley,^ Phillimore, J., in mar^a 

the former, and the Court of Appeal in the latter, case, held person. 

that a promise of marriage made by a man, who to the knowledge 

of the promisee was at the time married to another woman, was 

void on grounds of public policy, and that it could not be enforced 

after the death of the wife. The ground of the decisions was the 

possible tendency of such a contract to immorality or crime. It 

might perhaps induce the woman to yield to the passions of - 

the man, and, if she were strong enough to resist his blandishments . - 

it might induce him to hasten the death of his wifT* There is 

no question, however, of an infringement of public policy if X. 

is ignorant of A. *8 married status, and m these circumstances an 

action for breach of promise of marriage will lie.* 

As showing, however, that the courts nowadays consider Promise to 
realities and do not characterize a contract relating to marriage as 
unlawful unless it clearly has an evil tendency, the case of Fender v. decree msi. 
St. John-Mildmay’’ must be contrasted with Spiers v. Hunt and 
Wilson V. Camley. In that case a married man, who had already 
obtained a decree nisi for the dissolution of his marriage, promised 
to marry a third person as soon as the decree was made absolute. 

It was held by a majority of three to two in the House of Lords that 
the promise was not void as being against public policy and that an 
action for its breach was maintainable at the suit of the third 
person. In the opinion of the majority a promise made in such 
circumstances tends neither to immorality, for the second 
marriage can be consummated within a comparatively short 
period, nor to a violation of marital duties, for the normal obliga¬ 
tions of married life cease with a decree nisi. 

” They have disappeared ; there is>no eomortium, and the parties 
are living apart; they owe no duties each to the other to perform 
any kind of matrimonial obligation: the custody of the children 


^ Fender v St. John-Mitdmay, [1938] A. C i. at p. 44; [1937] 3 All E. R. 

402 , at p 429. per Lord Wnght 

* Harruon v. Hamfon. [19*0] i K. B. 35. 

* [1908] I K. B. 720 

* [1908] I K B. 729; Stveyer v. [1935] a K. B. 403 

* Wtlson V Carnley, svpra, at pp. 740-1, per Farwell, L.J. 

* SAatv V. 5Aaw, [1954] 2 Q B 4^91 [i954l * All E. R. 638, applying IKiliv. - 

Hams (1849), 7 C B. 999 and Mtllward ▼. Litthwood (1830), 5 Exch. 775. - 

’ {19383 A. C. i; [19373 3 All E. R. 40a ' 
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^ !^y setting up business on his own account or by 

entering the semce of a rival trader. Secondly, an agreement by 
the vendor of the goodwill of a business not to cany on a similar 
competition with the purchaser, 
develop- j • doctrine of restraint of trade is based upon public policy, 

ment of the and Its application has been peculiarly influenced by changing vie^^’S 
of what IS desirable in the public interest.® This is inevitable. 
r^iDlic policy^ IS not a constant,” and it necessarily alters as 
ectmomic conditions alter.* In Elizabethan days all restraints of 
trade, whether general or partial, were regarded as totally void 
because of their tendency to create monopolies. This view, how- 
prevail, for it was gradually realized that a restriction 
of trading activities was in certain circumstances justifiable in the 
interests both of the public and of the parties themselves. It ^vas 
clear, for instance, that thepurchaser of a business was at the mercy 
of the vendor, if the latter were free to carry on his former trade 
in the same place, and that a master was equally at the mercy 
of his servants and apprentices if they were free to exploit to 
their own gain the tmowledge that they had acquired of his 
personal customers or his trade secrets Moreover, the evil was 
not limited to one side, for if all contracts against future com¬ 
petition were to be regarded as unlawful, the aim of employers, 
it was feared, might be to reduce the number of their servants 
to a minimum and so to increase unemployment. The law was 
therefore relaxed, though only gradually, and in 1711 in Mitchel 
V. Reynolds,* a case which is the foundation of the modern law. 

Lord Macclesfield stated what he understood to be the current 
position/ He said;— 


Statement 
of the rule 
m 1711. 


" Wherever a sufficient conaideration appears to make it a proper 
and useful contract, and such as cannot be set aside without injury 
to a fair contractor, it ought to be maintained; but with this constant 
diversity—namely where the restraint is general (not to exercise t 


* Per Lord Atldn, at pp. 16-17; and see p. 46, per Lord Wright 

* Allwood V. Lamoni, [1920] 3 K. B 571. at p. 581, per Younger, L.J. 
See Holdsworth, Htslory of English Law, Ved 8, pp. 56-62. 

* Vancouver Mall and Sake Brewing Co., Lid. v. Vancouver Breumet. 
Lid., [1934] A. C. 181. at p. 189: [1934J All E. R. Rep 38. at p. 4*. P*^ 
MacDuUaii. 

* (1711). I P. Wins. tSi. 
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trade throughout the kingdom), and where it is limited to a particular 
place, for the former of these must be void, being of no benefit to 
either party and only oppressive.” 

The true significance of this passage, no doubt, was that everything 
must turn upon whether the contract was reasonable and fair. 

Lord Macclesfield, in speaking of the ** diversity,” presumably 
did not intend to create a rigid distinction benveen a general and 
a limited restraint, the former void, the latter valid if reasonable. 

He was merely illustrating what, in the conditions of transport 
and communications prevailing in 1711, obviously could not be 
reasonable “ What does it signify,” he said in a later passage, 

” to a tradesman in London what another does in Newcastle ? ” 

But no doubt he would have been the first to admit that, as con* 
ditions changed and communications improved, any rigid de~ 
marcation between general and limited restraints would be 
inconsistent wth commercial realities. Indeed a time was to come 
when it might signify a great deal to the purchaser of a business 
in London what the vendor did in Newcastle. A long line of Former 
authority, however, interpreting Lord Macclesfield’s words betweeii°" 
literally, established, and maintained until the close of the 19th general and 
century, that a contract, whether made between a master and partial 
servant or between a vendor and purchaser of a business which 
imposed a general restraint, was necessarily and without exception 
void; but that a partial restraint was prima facie valid, and if 
reasonable was eriforceable. In summing up these authorities, 

Bowen, L.J., said:— 

“Partial restraints, or m other words, restraints which involve 
only a limit of places at which, or persons with whom, or of modes 
in which the trade is to be carried on, are valid when made for a 
good consideration, and when they do not extend further than is 
necessary for the reasonable protection of the covenantee.”* 

The first inroad on this rule came in 1894 in the Nordenfelt General 
Care,® when Nordenfelt, a manufacturer of quick-firing guns and restraint 
other implements of war, sold his business to a company for allowed. 
3^287,500 and entered into a contract restraining his future 
activities Two years later the company was amalgamated with 
another company which agreed to employ Nordenfelt as managing 
director at a salary of 3(^2,000 a year. The deed of employment 
continued, indeed amplified, the contract in restraint of trade 
made by him two years earlier. He covenanted that he would 

“ not for twenty-five years, if the company so long continued to 
carry on business, engage, except on behalf of the company, cither 
directly or Indirectly, m the trade or business of a manufacturer of 
guns, gun mountings or carnages, gunpowder explosives or ammu¬ 
nition, or m any business competing or liable to compete in any way 
with that for the time being earned on by the company." 

This restraint was general in the most absolute sense, since 
the business of the company extended to all parts of the world. 
Nevertheless, the House of Lords held that, except for the part 


* Maxim Nordenfelt Gh«5 and Ammunition Co. v Nordenfelt, [1893] 
I Ch. 630, at p. 662. 

* Nordenfelt v ilfarim Nordenfelt Guns and Ammunition Co , [1894] 

A. C. 535. - 
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maS between rvli “ I" S'o^tal reatraint of tado, 

^ecSsaraTwH I, » Potohaaer of a business, was noi 

if it wi re?£' M ?"'y ™i<i. and that it was ,-aI!d 

interest?of ?' ’"'otests of the parties and in the 

n ^ ^ XV reasonabJe in the interests of the 

or Nordenfcit from trading in guns, gun mountings 

hii<!;nM<i thf,l j or ammunition, since the 

thp tn f ^ had sold for a large sum of money consisted in 
of those very things. This part of the covenant 
tras also reasonable in the interests of the public, since it secured 
to tnglmd the business and inventions of a foreigner and thus 
incretaed the trade of the country. On the other hand, to 
restrain Nordenfelt from engaging in “ any business competing 
or iiable to compete in any way with that for the time being 
earned on by the company ” was unreasonable, since it was 
wider than was reasonably necessary to protect the proprietary 
interest that the company had bought. That part of the covenant 
must therefore be severed from the rest and declared void. 

So much then for the actual decision. But the case is equally 
important for the further break with tradition made by Lord 
Macnaghten, when he denied that general and partial restraints 
fell into distinct categories. A partial restraint, in his opinion, 
was not pHma facie valid. It was on the same footing as a general 
restraint, i.e, prima facie void, but valid if reasonable. The 
relevant part of his speech is this:— 


All interferences with individual liberty of action in tradinSi 
and all restraints of trade of themselves, if there is nothing more, 
are contrary to public policy and therefore void. That is the general 
rule But there are exceptions: restraints of trade . . . may be 
justified by the special circumstances of a particular case. It is a 
sufficient justification, and indeed it is the only justification, if the 
restriction is reasonable—reasonable, that is, in reference to the in¬ 
terests of --■» —J--II..'- fn the 

interests t • ■ • . ■ • 

protectioi ■ ... ■ • ■ ■ 

same time u is in no way injurious to tne puuuc. • 


In a later passage he summarized the law in these words:— 

“ My Lords, I think the only true test in all cases, i^heth^ of 
partial or general restraint, is the test proposed by Tindal, C.J.. 
What IS a reasonable restraint with reference to the particular 
case ? 

levelop- Lord Macnaghten’s vicw. SO far as it related to par^sl 

’iv”jVt9r3 restraints, did not meet with the approv^ of all the law 

and indeed it was irrelevant, since the issue in the Aord^/e 
Case was confined to the v'alidity' of a general restraint, uo J 
J913 his view was not adopted by the lower courto, whici 
consistently acted on the assumption that partial restraints nete 


: iSi. .. TUUH. c.,.. .PP-. u. tt. — 

(1831), 7 Bing. 735. 
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prime fade valid,^ but in that year the House of Lords in Mason v. 
Provident Clothing and Supply Co., Ltd.,^ held that Lord 
Macnaghten’s proposition was a correct statement of the 
modem law. The House of Lords in this case developed the 
law in two respects:— 

First, it held that all covenants in restraint of trade, partial as 
well as general, are pdma fade void and that they cannot be 
enforced unless the test of reasonableness as propounded by 
Lord Macnaghten is satisfied. 

Secondly, it made a sharp distinction, stressed as long ago as 
1869 by James, L.J.,* between contracts of service and contracts 
for the s^e of a business It confirmed that a restraint may be 
imposed more readily and more widely upon the vendor of a 
business in the interests of the purchaser, than upon a servant 
in the interests of the master. In the former case, not only are 
the parties dealing at arm’s length, but the purchaser has paid 
the full market value for the acquisition of a proprietary interest, 
and it is obvious that this will lose much of its value if the vendor 
is free to continue his trade with his old customers. Indeed, 
public policy demands that the covenantor should be allowed to 
restrict his future activities, for otherwise he will find it impossible 
to sell to the best advantage what he has created by his skill and 
labour.* Different considerations affect a contract of service. 
For one thing the parties are not in an equally strong bargaining 
position, and the servant will often find it difficult to resist the 
imposition of terms favourable to the master and unfavourable 
to himself.® He may even find his freedom to request higher 
wages seriously impeded, for should he be unsuccessful his 
choice of fresh employment will be considerably narrowed if the 
restraint is binding.® Again, the master cannot as a rule show 
any proprietary interest of a permanent nature that requires 
protection, since the servant’s skill and knowledge, even though 
acquired in the service, are not bought for his life, but only for 
the duration of the employment.’ The possibility that the 
servant may be a competitor in the futui^e is not a danger against 
which the master is entitled to safeguard himself. On the 
contrary, it accords with public policy that a servant shall not 
be at liberty to deprive himself or the State of his labour, skill 
or talent.® Decisive effect was given to these considerations in 


> Atiwood V. Lamont, [1920] 3 K. B. 571, at pp, 585-6, ptr Younger, L.J.: 
the whole judgment is worthy of the closest attention 

* [1913] A. C. 724- 

• Ltttther Cloth Co v. LorsonI (1869), L R 9 Eq 343 Aji agreement 

between professional partners is for this purpose equated to the sale of a 
business' v BrcKf/bri, [1952] Cb 136; [1952! 1 All £ R 1x5 
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Herbert Morris, Ltd. v. Saxelby,^ where the House of Lords hdd 
that a covenant which retrains a servant from competition is 
always void as being unreasonable, unless there is some exceptional 
proprietary interest owned by the master that requires protection. 
In the course of his speech 1-ord Parker said 

“ The reason, and the only reason, for upholding such a restraint 
On the part of an employee is that the employer has some proprietary 
right, whether in the nature of trade connection or in the nawre 
of trade secrets, for the protection of which such a restraint is— 
having regard to the duties of the employee—reasonably necessary. 
Such a restraint has, so far as I know, never been upheld, if directed 
only to the prevention of competition or against the use of the 
personal skill and knowledge acquired by the employee m his 
employer’s business.”* 

The most recent landmark in the history of the subject is the 
decision of the House of Lords in Esso Petroleum Co. Lt . 
Harper's Garage {Stourport), Ltd.^ This is of general imprtance 
on several counts. The speeches show how the issues that anse 
in a contested case should be segregated; they show t at e 
broad generalizations which figure so frequently in . 

misleading guides; they reaffirm the tme role “f " 

this context; and they contain much of value upon the catego 
of contract that attract the doctrine of restraint of trade. 

In the first place, their Lordships stress the 
segregating the two independent questions that require a 
wher? the^doctrine is invoked. The first is whether the cot^« 
under review is so restrictive of the promisor s hb >1. ^ 

with others that it must be treated as pnmafaae ^ 

the finding of the court, the is %she h« 

restrictive clause can be justified as being reasonable, 
contract is valid. , c. the facts 

To neglect this segregation is to court to the 

relevant to the second question are not ^ matter 

first. If, for instance, the first IS under investigation, 

of indifference that the contract “ “hXrshncst 

in estimating the reasonableness of {“Xdsh.eknien..' 

or moderation of the mortgage terms "i-? . . . impossible 

Where a judge combines the two 1'*“'. " ' . directed, 

to discern to which of the ttvo iKues hi _ confusion 

It is in connexion with the firs .qn«‘'nn ns aboiind 

has been caused by judiaal ^/that of Lord 

with statements of the most s'jmepmg n ^ contraiy to 

MacNACHTEN quoted above.* m j'.'STbcrty of a«ion. 

public policy “all interferences jf ,berc is nothing 

trading and all restraints trade 'finni ‘ ^ (, ststeinents 

more.” But, as was pointed outin the indicate 

are not to be taken li terally.* They were not mtenoeo -_ 

t rt9>6] I A. C. 668. 

I[“s'a.’c.'Jm: ('nn^i S^.5rrw«n'''>- 

■ W.prr Lora reawe alp SI* “Ol'-r.J i- .eJ 
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that “any contract which in whatever way restricts a man’s liberty 
to trade was (either historically under the common law or at the 
time of which they were speaking) prima facie unenforceable and 
must be shown to be reasonable.’’^ Moreover, the changing face 
of commerce must always be borne in mind.* Restrictions which 
in an earlier age were classified as restraints of trade may, in the 
different circumstances of today, have become “part of the accepted 
pattern or structure of trade" as encouraging rather than limiting 
trade. ^ 

Where, then, is the line to be drawn between restrictions that Two cate- 
require justification and those that are innocuous? What at any font^act 
rate is clear beyond doubt is that two categories of contract are that are 
prima facie void as being in restraint of trade: those which subject to 
restrict competition by an employee against his employer or by the doctnne. 
vendor of a business against the purchaser. 

On the other hand, it may be said with reasonable confluence Certain 
that certain restrictive agreements have now “passed into the 
accepted and normal currency of commercial or contractual or thedoctnne 
conveyancing relations,”^ and are therefore no longer suspect. If, 
for instance, a manufacturer agrees that X. shall be the sole agent 
for the sale of his output, the scope of his liberty of disposition is 
no doubt fettered, but the object of the arrangement is to increase 
his trade, and it has become a normal incident of commercial 
practice.* Again, it has been established for well over a hundred 
years that an agreement by the lessee of a public house that he 
will sell no beer on the premises except that brewed by his lessor 
is outside the doctrine of restraint of trade.® 

The same reasoning applies to the negative covenants, so 
familiar in practice, by which a lessee or purchaser of land agrees 
to surrender his common law right to use the premises for trading 
purposes. These have long been an accepted, indeed an essential, 
feature of conveyancing practice and for that reason are excluded 
from the doctrine of restraint of trade.’ 

So much is reasonably clear. Two categories of contract are lo other 
subject to the doctrine of restraint; certain other categories are 
exempt. Where a contract which falls within none of these fication 
categories places some degree of restriction upon a party’s trading possible 
activities, the court may feel obliged to consider whether in the 
light of its terms and of the attendant circumstances it must be 

^ Ibid . per Lord Wilberforce, at p 333 and p 730 respectively Strictly 
speaking, the ^\o^d "unenforceable" used in this passage should be replaced by 
* void." 

* Ibid , per Lord Pearce, at p 3Z4 and p 724 respectively 

* Ibid , per Lord Wilberforce. at p 335 and p 731 respectively 

*[196®'' ^ '' "*— ^ordWilber- 

foice; se • 

* Ibic • ■ p 336 and 

731 resp< • °rtnces Hall 

Restaura 

* Ess . ■ .... 269, at p 

325: [19 ' • ■ • •• . berforce, at 

PP 333- 

’ [1960J A., ai pp J34-i. [lyo/j I Auii. K , at p 7J1, per J..ord Wilber- 
force. The reason for this exclusion given by the other Law Lords was that 
the covenantor surrenders no freedom that he formerly possessed, since prior 
to the contract he had no nght to trade on the land This, however, v, ould not 
explain the exclusion where the owner of two properties sells one and covenants 
not to trade on the other that be retains. 
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The problem 
illustrated 
by the Esso 
Case 


construed as prima facte void. This may be an enquiry of some 
delicacy, for it involves the adjustment of two freedoms, both 
Msed on public policy—the one the freedom to contract, the other 
the freedom to trade*—or as l^ovd Shaw once put it, “the right 
to bargain and the right to work.”* The perplexing problem is to 
identify the type of restrictive contract that requires the inter¬ 
vention of the court. Is there any rigid test that serves to dis¬ 
tinguish the impeachable from the unimpeachable restHction? It 
may be answered at once that such a simple solution is unattainable. 
Any attempt to classify the categories of contract that are prima 
facie void is hazardous in the extreme. There is no accurate 
rubric under which they can be brought. “The classification 
must remain fluid and the categories can never be closed."* 

The manner in which the courts approach the problem is 
illustrated by the decision of the House of Lords in the Bsso Case,* 
where the respondent company had tied its two garages to the 
appellant company under what is called the “solus system." 
Separate contracts were entered into in respect of each garage, but 
each contained the following main provisions. 

The respondent company agreed to buy its total requirementt of 
motor fuel from Esso: and to operate the garages in accord with me 
Esso co-operation plan under which it was obligatory to keep 
the garages open at all reasonable hours and not to sell them wthtjut 
ensuring that the purchaser entered into a similar sales agreement 
with Esso. The appellant agreed to allow a rebate of ifd. a gallon 
on all fuels bought. Tiie agreements were to operate for four years 
fivr rnonths »n the case of one of the garages, but for h\’e”ty'®ne 


In other words, the mortgage was not redeemauie uwun. u.- ■ 
that period. 

It w'os held unanimously that both agreements fell within the 
category of contracts in restraint of trade. They were not mere 
contracts of exclusion as in the case of a sole agency, for t ey 
restricted the manner in which the respondent company ^ 
carry on its trade during a fixed period that could not be , 

before it had run its full course. Nor could it be said * ^ , 
solus system had become a normal and establish^ incwn 
motor trade, since it was of far too recent an origim 

ndent 

■ ■ there- 

land for the purposes of trade, they were excluded from_ ^ 


> [1968] A. C . at p. 306; [1967J i All E K. at p 712. ptt Lord MonM 
Co. L,J.. l-O-dl “ 
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of restraint of trade. Lord Wilbcrforce stigmatized this argument 
as artificial and unreal,* while Lord Pearce said that the practical 
effect of the contract was to create a personal restraint since it 
imposed a positive obligation upon the respondent to carry on the 
business in the manner prescribed in the co-operation plan. * The 
further argument that the restriction in respect of the second 
garage, since it was contained in a mortgage, was exempt from the 
doctrine of restraint was dismissed as unsound in principle. 

Thus, both contracts wore prima facie void and required to be 
justified according to the test of reasonableness.* 

The main features of the modern laiv may now be summarized Summary of 
as follows: modem 

First, if a contract is classifiable as in restraint of trade it is 
prinia facie void and cannot become binding unless the test of 
reasonableness is satisfied. 

Secondly, the restraint must be reasonable in the interest of 
both parties and also in the public interest. This view was current 
in the nineteenth century, but for many years the courts have 
usually concentrated their attention on the interests of the parties. 

In the Esso Care, however, three of the Law Lords deprecated this 
dismemberment of the principle of public policy. The doctrine 
of restraint of trade is based on public policy, and m every case 
“there is one broad question; Is it m the interests of the com¬ 
munity that this restraint, should, as between the parties, be held 
to be reasonable and enforceable?”* This is a revival of the view 
expressed by the Court of Exchequer as long ago as 1843: “The 
test appears to be whether [the contract) be prejudicial or not to 
the public interest, for it is on grounds of public policy alone that 
these contracts are supported or avoided.”* 

The concept of public interest admits of no precise definition, 
and it is not surprising that at times it has been allowed a latitude 
which it is difficult to defend. An instance of this in the context 
of restraint of trade is the decision of the Court of Appeal in Wyatt 
v. Kreglinger and FemauJ where the facts were as follo^vs: 


In June, 1923, the defendants wrote to the plamtiffi who had been 
their service for many years, intimating that upon his retirement 


• ‘ [1968] A. C , at p 338, [1967] I All E R . at p 733 
’ [1968] A. C, at p 327, [1967] I All E R,atp 726 

pp 353-4 

707 

ird Peaice See 

( ' r Loid Hodson: 

[I968J 1.^, di pp 34i>-i, L1907J 1 All t. iv.aipp 733-5, f/rr Lord Wilber- 

force See also Morris v Saxelby, ti9*6] i A C, at p 716, per Lord Shaw, 
Bull V Pitney-Bowes, Ltd , [1966] 3 All E R 384, [1967] i W. L R 273. at 
p 282. per ThesiRer, J 

*Mnlh^v jt,\y f.ct >... pn-i-.. ti _ „—.a, 


alleging As to these rules, see the Esso Cose. [1968] A C.atpp 319: 323-4; 
[19673 I All E R . at pp 720-1, and 724 

’ [1933] I K B 793. [1933] AH E ^ 349; followed by Thesiger, J ,in 

Sw/1 V. f>i<ne3i-Boii'es. , [1Q66I3 AllE R 384: [1967] 1 W L.R.273; tnfra 
P- 350 - - 
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refused to make fu^er payments. The plaintiff sued them for 

mTSsf nSed'A T"? >hat any contract eiisted, 

The Court of Appeal gave judgment for the defendants, but 
there was no unanimity with regard to the ratio decidendi 
OCRUTTON, L.J., held that the defendants had not bound them- 
^Ives contractually, but had merely made a gratuitous promise. 
1 he other two judges inclined to a contrary view on this point, 
but all three held that if the contract existed it vvas void, since it 
imposed a restraint that was too wide. It also appeared to them 
that the contract was injurious to the interests of the public, since 
to restrain the plaintiff from engaging in the wool trade was to 
deprive the community of services from which it might derive 
advantage. This is a somewhat extravagant suggestion. It is a 
little difficult to appreciate what injury was caused to the public by 
the retirement of a man who, in company with a very considerable 
number of his fellow citizens, occupied but a comparatively humble 
position in the trade. Reason and iustice seem to prescribe th^ 
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^ts the-very question which fa!ls_to be determined- bv-the court.^ 

We will now consider the question of reasonableness \vnh Four cate- 
reference to each of the categories of contractual restraints to gones of 
which the doctrine of restraint of trade is applicable. As we have restramts^^ 
seen, however, their denomination is a hazardous matter. The 
only certainty is that restraints accepted either by an employee 
or by the vendor of a business are within the doctrine. Other types 
have been recognized by the courts, but they cannot yet be grouped 
under definitive headings. Nevertheless, it would seem justifiable 
to infer from the authorities the existence of two further classes, 
namely, restraints arising from combinations for the regulation of 
trade relations; and restraints accepted by distributors of mer¬ 
chandise. 


(i) Restraints imposed upon employees.—It has already 
been seen that a restraint imposed upon a servant is never reason¬ 
able, unless there is'some proprietary interest owned by the master 
which requires protection. The only matters m respect to which 
he can be said to possess such an interest are his trade secrets, 
if any, and his business connexion.- 

It is obvious that a restraint against competition is justifiable Servant may 
if its object is to prevent the exploitation of trade secrets learned J*® restrained 
by the servant in the course of his employment.® An instance of of trade 
this occurred in Forster ^ Sons, Ltd. v. Suggett *:— secret* 

The works manager of the pUmtiffs, who were chiefly engaged in 
• *d m certain confidential 
•• • • mixture of gas and air 

■ •• I • . •• • ■ five years following the 

determination of his employment he would not carry on in the 
United Kingdom, or be interested in, glass bottle manufacture or 
any other business connected with glass making as conducted by 
the plaintiffs. 


It was held that the plaintiffs were entitled to protection in 
this respect, and that the restraint was reasonable. In such 
a case the employer must prove definitely that the servant has 
acquired substantial knowledge of some secret process or mode 
of manufacture used in the course of his business. Even the 
general knowledge, derived from secret information, which has 
taught an employee how best to solve particular problems as they 
arise may be a proper subject-matter of protection.® But if, as 
was the case in Herbert Morris, Ltd. v. Saxelby,^ the so-called secret 
IS nothing more than a special method of organization adopted 
in the business, or if only part of the secret is known to the 
servant so that its successful exploitation by him is impossible, 
there can be no valid restraint. 

An employer is also entitled to protect his trade connexion, 


^ Leng 6- Co . Ltd 
Domciff ru . 


r. A ndrews, [jgog] i Ch. 763. at pp 


770, 772, Haynes v 
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* 1191S), 35 'r. L. R, 87. 

^ Commercial Plashes Ltd v [1965] i Q. B 623. [1964] 3 All E R. 
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« to prevent his customers from being enticed away from him 
by a servant who ms formerly jn his employ. Protection h 
required against the unfair invasion of his connexion by a servant 
w o has had special opportunities of becoming acquainted with 
nis clientele, and if the protection is no more than adequate ior 
ms purpose it is permitted ^ the law.' The difficulty, however, 
IS to specify ^e kind of business or the class of servant in rttpect 
to which this protection is legitimate. What servants acquire 
such ^ intimate knowledge of customers as to m^e the misuse 
m their knowledge a potential source of danger to their masters ? 
The answer must depend upon the nature of the business and 
the nature of the employment entrusted to the servant. In one 
case Homer, L.J., proposed a test that would seem to be too 
wide. He said:— 

" It is in my opinion established that when an employee Is being 
offered employment which will probably reiait in b» coming into 
direct contact with hts employer's customers, or which will enable 
him to obtain JtnowJedge of the names of his employer's customen, 
then the covenant against solicitation is reasonably necessary for the 
protection of the employer.”* 

This, htjwever, vs surely too sweeping, for most shop assUtantt 
come into direct contact with customers, and even where this is 
not so they frequently have access to lists of clients. In Herbert 
Morris, Lid. v, Saxelby, Lord Parker stressed that, before wy 
restraint is justifiable, the sen'ant roust be one who will acquire, 
not merely knowledge of customers, but in addition inBucnce 
over them.* It seems a reasonable and workable criterion. 

A restraint is not valid unless the nature of the employment w 
such that customers will cither Icam to rely upon skill « 
judgment of the servant or will deal with him directly and 
personally to the virtual exclusion of the master, with the result 
that he will probably gain their custom if he sets up business ou 
his own account. ^ , 

Restraints against the invasion of trade connexion have been 
upheld in the case of a solicitor's clerk,* a tailor's cutter-fitter, 
a milk roundsman,® a stockbroker’s clerk/ the manager o a 
brewery* and an, estate agent’s clerk.® On the o^er ^ ^ 
have been disallowed in the case of a grocer’s assistant; lu 
case of a bookmaker’s “manager who had no personal ,'31 

in’s employer's" clients, since the business w’as conducted mos } J 

telephone;" and in a case where the lesliiction against tuturc 
competition, impos ed upon the traveller of a firm supp)— 

* Dtwts v.Fiteh, fx97o) 2 Cb. JS9. *^PP ^ K- 

* Gxl/ord Metor Co%/Hom0. tl 933 J Ch. W 5 . *» P- AH 

Rep. rog 

* [*916] r A, C. 68S, at p. 709 

* FxteA V. Oewes, lign] ^ A. ^ a,,_w y 

*Nteoll V. Bter0 (l88^>, 53 L. T. 639; Cf. had it 

3 K. 3 571, *n/rfl, p. 36tfwbe« the restraint might have been va‘«n 
been less widely framed. 
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accessories to the lighting system of motor cars, extended to 
retailers in the prescribed area even though he might never visit 
them during his employment.^ 

A restraint is permissible if it is designed to prevent a misuse 
of trade secrets or business connexion, but it will be invalid 
if it affords any more than adequate protection to the cove- 
antee. In deciding this question th e c o urt considers, inter 
a lia, the nature and_ extent of the trade ai^ ot~the servam’s 
er^loyment thereim bnt it pays special attention to the two factors 
oftime and area .* “As the time of restriction lengthens or^Ke" 
space of its deration grows, the weight of the onus on the coven¬ 
antee to justify it groups too.’*^ 

There are many instances of a restraint being invalidated b y 
the CTPessive area ^ its sphere ot intended operation . Thus 
contracts h^ e beeli held where an agfcnt~~employed to 
canvass for orders in Islington was restricted from trading with in 
twenty»tive miles ot London ;* where a juni^ reporter of ihg~ 
Sheffieldbaily Telegraph agreed that he would not be connected 
with any other newspaper business carried on within twenty 
miles of Sheffield;® where a traveller for a firm of brewers was 
restrained, without limit of area, from being concerned in the 
sale of ale or porter brewed at Burton;® where the manager of 
a butcher’s shop at Cambridge agreed not to carry on a similar 
business within a radius of five miles from the shop;’ and where 
an assistant to a dentist carrying on business in London agreed 
that he would not practise in any of the other towns in England 
or Scotland where the covenantee might happen to practise 
before the end of the covenantor’s employment.® Nevertheless, 
everything depends upon the circumstances, and these may well 
justify a far wider restraint than those repudiated in the above 
examples. A -r^<tfnction extending throughout the United 
King dom has been allow ed.* and in one case the Eastern Hemi- 
sphai e, was regarded as a reasonable area. It is not newssary” 
for the covenantee to prove~that the business, for the protection 
of which the restraint was imposed, has in fact been carried on 
in every part of the area specified in the contract 

A_restraint may be inva lid on the ground that its durati on is 
ex^siye .^® Theburden on the covenantee to prove the rea^on^" ‘ 
ableness of the* covenant is increased by the absence of a time 


^ Gledhow Autoparts, Ltd v Delaney, [1965] 3 All E R 288, [1965] i* 
W. L R 1366 » 

* Badxsehe ^ntlin und Seda Fahnh v Schott, Sepxer Co, [1892] 3 Ch 
447. at p. 451, per Chitty, J. 

• Attwood V. Lamonl, [1920] 3 K. B 571, at p. 589. per Younger. L J 

MajiTnv Provtdeni C{o(h\nr an^ Co , L(4. (1913! A C 714 

*LtnpA,r„ V » n, ..ext 


Connors Bros , Ltd - 
•* Eastes v. Russ. [191 
^istant to a pathologist) 
,, ^ Drapers (A F 
r W. L. R. 9. 


Factors upon 

which 

reasonable- 

oess of 

restraint 

depends 


(i) Area of 
restraint. 


(>i) Duration 
)f restraint 
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limi^ but it by no means follows that a restraint for life is void 
In .riVtfh v.^ Detves,^ for instance, a contract was enforced by 
which a solicitor's clerk at Tamworth agreed that, after leaving 
his employer, he would never practise within seven miles of 
Tamworth Town Hall, 

There are, indeed, many cases in which restraints have been 
upheld notwithstanding that they have been unlimited as regards 
both area and time, but all decisions prior to Mason’s Case in 
1913, which as we have seen revolutionized the law by adop^nf 
Lord Macnaghten’s test, should be viewed with suspicion 
As Younger, L J., remarked in 1920:— 

“ Restrictive covenants imposed upon an employee which a few 
years ago would not have seemed open to question would now, I 
think, with equal certainty be treated as invalid.”* 

Indirect Thf; a&rute to prevent an employer from obtaining 

the^l&w . by indirt^ct mpan « prntZ cfmn agninst competition that would noT 
unavailing available to him by an cxpr^c^tracMvith his employ^ 

Bull V. Pitney~£otv 7 s , Ltd .,^ for instance: ^ 

The plaintiff was employed by the defendants, mMufacturers of 
postal franking machines, and it was a condition of his employment 
that he should become a member of a rton’contribvtory pennon 
scheme. Rule 16 of this scheme provided that a retired memoer 
should be liable to forfeit his pension rights if 
activity or occupation which was in competition with or detnments 
to the interests of the defendants. . . . 

After twenty-six years serviw the plaintiff voluntanly 
joined another company carrying on a business similar to ® . 
defendants. On being warned ^at he might lose his ^ 

he left his new employment, he sued for a declamtion y ., 
was an unreasonable restraint of trade end ther^ore yoi o. 

Tf the rule fell to be classified as a restra int^ tradg^JUP^^-!^ 

- • • • • - u ....... in duration and ai»p» 

ne* 

1 ‘n- 


''■IJUI tlUUL. u> 


»73 


* (rgsrl a A- C. 15S 

* Deuts y. fUek, figsoj a Ch. I 59 . ** P- *83 

* [1966] 3 All E R. 384. 1*967) * ^ -- 

. ri933l • K . n. 793; .«/>«, P; 3«^, 
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Restraint of Vendors. 


turned solely upon whether the agreement was unreasonable as 
between the parties. Thp-jCmirtinf . Appeal held it to be unreasons ^ 
ble in this respect, since it imposed upon the parties a restraint 
' ” ■ r * . • . . . • , 

■ ' , . ; - hat it 

wo uld have been more correct to have stigmatized the agree- 
j nent as c^trary to thc^u blic interest.* It is respectfully sub- 
raitted that this is a just criticism. "I'Ke agreement was clearly 
designed to prevent employees from moving from one firm to the 
other in search of higher wages, but had the defendants attempted 
to do this by taking covenants against competiton from individual 
employees the attempt would have failed. It is against the in- 
terests of t he State that a nmn shnnlH Kp- allowed to contract our 
^~his Tigfit to work for whom he will. It \vould surely make a 
mockery of public pnlic)’ if this liberty could be effecti vely res- ' 

tricted by a contract between third parties. * 

(ii) Restraints imposed on the vendor of a business.— Restraint 
Although this type of restraint b more readily upheld than one 
imposed upon a servant, it will not be enforced unless it is con> protection of 
nected with some proprietary interest in need of protection* a proprietary 
This requirement has at least two repercussions in the present class *“**”**• 
of contract. 

JEifst Kjhere must be a g enuine, not merely a colourable, sale 
- of a busiHMS by the covenantof tirthe Cdvenantee 'i'nis essential 
i 8 weiniIustrateT 5 y'^anSt«wSEZS 5223 ai^^wwCo^j^/^v. 

Fgaggot^ Bretoeries. Ltd..* where the facts were these;— 



The appellants purported to sell the goodwill of their brewer’s 
licence, except so far as sake was concerned, and agreed not to 
manufacture beer for fifteen years. 


Since the appellants were not in fact brewers of beer, the 
contract transferred to the respondents no proprietary interest in 
respect of which any restraint was justifiable. T he covenant was 
a naked covenant not to brew beer, and as such it wa s void . I — 
Secondly^,"it is o nly the actual business sold by the covenantor 
that is~entiued t o Prot ection. In British Concrete (Jo. v. Schelff^ . 
for in stance :— "' ' 

T he plam tifTs carri ed on a large business for the manufacture 
and Tale of*’ H.RXI?* ro^ remforrem^gS, ^he defendantxarhetl 


’ Esso Petroleum Co Ltd v Harper’s Garage {Stourpart) L<cf , [1968] A C 
269, at pp 300, 319 This was the view taken by Lloyd Jacob, J , in the 
court of first instance 

* The question of indirect evasion was mentioned by the Court of Appeal in 
the Kores Case but was left open 

* Supra, p 346 

* 110341 A C. t8i: [1934] All E, R. Rep 38. 

‘ [I9at] 2 Ch. 563. 
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"ja-' 

compete with them ■ ■ « 


Lwas voi * ■.'■■■■ ■ ■ ■ 

_ ness ^ selftn; ; ■ ■ 

was, therefore, only wiui regara to that particular variety that it 
was justifiable to curb his future activities. 

Factors upon ^ express covenant by a vendor not to cany on a business 
reasonable- which he has sold may, therefore, be vali^but 

nessdepends Only if jt is no wider than is necessary for the adequate prot^ion 
of the proprietary interest acquired by the purchaser. In con¬ 
sidering this question, the court, as in the case of an employee’s* 
contract, pays special attention to the two factors of time and 
area. If there is no limit of time* or no reasonable limit of 
area* a restraint may be invalidated. Nevertheless, everjihing 
depends upon the circumstances', and a covenant which extends 
over the whole of the United Kingdom* or throughout the 
Dominion of Canada^ or over the whole world,® or which restricts 
.. the covenantor for the remainder of his life,® may be valid in 

appropriate circumstances. 


Position at 

Common 

Law. 


Such 
restraint 
more 
favoured 
than one 
imposed 
upon a 
servant. 


(iil) Restraints arising from combinations for the regu¬ 
lation of trade relations.-—It frequently happens that manufac¬ 
turers or traders form an association with the object of restricting 
the output or maintaining the selling price of certain commodities. 
At common law, a combination of this nature may be void as being 
in excessive restraint of trade. Whether it is so or not is deter¬ 
mined according to the principles described above. The resec¬ 
tion is prime facte void, and it cannot be enforced unless it is 
reasonable between the parties and consistent wth the interests of 
the public.’ 

In applying these principles, however, the courts have in 
the past borne in mind the difference of environment ^ ® 
various types of contract in restraint of trade. While they 
have looked jealously at a restraint imposed upon a ! 

they have been unsympathetic to a trader who, 
voluntarily entered into a restrictive arrangement wim o 
traders, attempts to escape from his obligation by me p* 
that he has imposed an unreasonable burden ' 

In commercial agreements of this kind, the 

are the best judges of their own interests.® This ’ 

indeed distaste, for a plea that sounds peculiarly i * , 

/xf /, mnn nf who has necotiated on an cqu 


mouth of a man of business who has negotiated 
footing W’ich the other members of the combination 


* PtUow V. Ivty li953). 49 T. I- R. 4**. 

* Goldsoll V. Goldman, [1915] i Q>- 292. 

* Ltaiker Clotk Co. v. Lo-mmI ftSfial. R 9 5**‘„^®* 

« ConwtJri . i/i V. Ciwwwr. tf94«J 4 All E-K-*79 . ^ 

•Nord,n/,ll V. M„r,m NotOni/tU Ouns ..i AmrMn 1 
A. C. 535; suftra. pp 339-4® 

* Elves V C'o/ls {i8iO). soC B *4* JfrutdiufaJ ^*”7' 

» MeElUsIrtm V BaUymaetUxgotx 

5oe,Wy. [1919] A. C 34«.«»P 5**-^ B i7i at P- I**- 

* English Hop Growers V. Denng. [19*8] 3 K- !>• *74. P 
AnE,R.Fep 396. atp AOO-enaJi Co,. «/. (»9*d 

•AWA Salt Cff. Pd. v, ElecitotyM wo,. 

A. C. 46*. at p. 471. P*f tmi Haldiae. 
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illustrated by English Hop Grotcers v. Bering,^ where the defendant 
had agreed to deliver to tlie plaintiff association, of which he 
Vi’as a member, all hops grown on his land in 1926. Short shrift 
given by the court to his contendon that this restriction 
upon his power of disposal was unreasonable. Growers were 
faced with ruin owing to excessive stocks of hops accumulated 
during Government control in the 1914-1918 war, and the 
association had been formed in order to ensure that in any year 
when there was a surplus the ine\itable lo^ to members should 
be reduced to a minimum and should be equitably distributed 
among them. In the words of Scrutton, L J :— 

“ There was nothing unreasonable in hop growers combining to 
secure a steady and profitable price, by eliminating competition 
amongst themselves, and putting the marketing in the hands of one 
®8ent. with full power to fix prices and bold up supplies, the benefit 
and loss being divided amongst the members ’** 

Everything, however, depends upon the circumstances, and a 
different decision was reached by the House of Lords in 
Mcpiistrim v. Ballymacelligott Co-operative Agricultural and 
Dairy Society.^ 

The respondent society manufactured cheese and butter from 
milk supplied by its members. The rules of the society provided 
that no member should sell milk to any other person without the 
consent of a committee} that no member should be entitled to 
withdraw from the society unless his shares were transferred or 
cancelled? and thst the consent of the committee, which might be 
TMused without giving reasons, should be essential to the 
^ enectiveness of such a transfer or cancellation 
It U not surprising that this arrangement was held to be un¬ 
reasonable between the parties. The society, no doubt, was 
entitled to such a degree of protection os would ensure stabili^* 
in the supply of milk. It was not entitled to impose a life-long 
embargo upon the trading freedom of Itn incmhcrs. The obliga¬ 
tion of a member to allocate all (lis milk to the society was to 
endure for his life, unless he was fortunate riiough to obtain the 
sanction of the committee to a transfer of Ids aharcs. Therefore, 
as Lord Birkenhead remarked, a member, If he Joinril the society 
young enough and lived long enough, would be prrclmlcd for a 
period of sixty years or more from selling his milk in the free 
market.* The arrangement ww an attempt to eliminate com¬ 
petition altogether and was void. 

(iv)Restriction8 accepted by distrllmtorB of merclmndUe.— 
It not infrequently happens that a manufacturer nr a wholesaler 
refuses to make merchandise available for distribution to the nulilic 
unless the distributor accepts certain conditions that restrict Ids 
liberty of trading, 'Hie object may be, for Instance, to prevent lilrn 
from selling similar goods supplied by competitors of the manu¬ 
facturer. Such was ttie main purpose of the $nhn iigri-enieiHs |(iiu 
were discussed in Esso Eetroletm Co., Ltd. v. Ihtrpn's (hiUigf 
{Stourport), Ltd.^ _ 


‘[«928) 3 K. 11 174: All K- K lt«*lV SpA. heo aUo (I„ll4y m.i 

D,sir,cl Co-operative Society, IM' v- My ffttoh a»il hutinlif,}] 

Co-operative Society. Ud. {.So. 3 ), *.. 9 » K. 

*ri9J83^K n, 174 stp. l8i; 1»9»*1AIIK.«. llrp. 

I llOigj S. C ^ 

* [igOs] A. C. sfxj? llV*7l • All It. 099- I'M the lifts, m j,, 
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question that arose in this case was whether the 


Effect of 

Restrictive 

Trade 

Practices 

Act upon 

Common 

Law. 


i»ii, nuui>e 01 jvOlus tiien considered the second question, 
namely, whether the restrictions were nevertheless justifiable and 
enforceable on the ground that they were reasonable and not in 
conflict with the requirements of public policy. On this aspect of 
the case, it was held that there was nothing unreasonable in the 
adoption by the parties of the so/us system. They both benefited. 
The Esso firm were able to organize a more efficient and economi¬ 
cal system of distribution; the distributor not only gained a rebate 
on the wholesale price of petrol, but if short of funds he could rely 
on the financial backing of a powerful corporation. Nevertheless, 
tying agreements of this nature, though reasonable in general, will 
become unreasonable if made to endure for an excessive period. 
In the instant circumstances, four and a half years was reasonable, 
twenty-one 5’ears was unreasonable. Therefore the first contract 
was valid, the second was void.* 


An analogy to the restriction placed upon the distributor m 
this case is furnished by that type of exclusive agreement by 
which a trader promises to take all the goods of a particular kind 
required in his business from one supplier. Such was the case m 
Servais Bouchard v. Princes Hall Restaurant, Ltd} where the plain¬ 
tiff was given the exclusive right for an indefinite period of supply¬ 
ing burgundy to a restaurant keeper. In the Court of Appeal ttvo 
views were expressed upon the question whether this agreement 
was subject to the doctrine of restraint of trade. The majority 
view, which would seem to be preferable, was that it was pirn 
facie void and therefore in need of justification; but 
Collins, M.R., considered that it was not caught by the doctrine. 
In the result, however, it was unanimously held that in the instant 
circumstances the restraint was justifiable as being reasonable. 

These principles of the common Jaw have been^ re^er 
comparatively unimportant by Tart I of the Restrictive ^ e 
Practices Act, 1956,* but they are by no means extinct. u 
several types of agreement are excluded from the Act, as or m 
stance that in Kores Manufacturing Co. Ltd. v. holok 
turing Co. Ltd.} to mention only one; while ^ 

included remain subject to scrutiny at common law unti t ej 

been considered by the Restrictive Practices Court. ' . 

concept of “public interest,” which it is the task 0 t a c 
protect, differs widely from the concept of 4-. 

understood at common law. Therefore a trade com ..j 

dared to be innocuous under the statutory provisions,^ ^ y 
be found to be contrary to public policy at common aw. 


aSnJJlne {Cat BMi-h OJ. v. M.rtl., I.9M] » .,«• 

[1966] 1 All E. R. 126. 

* (1904). 20 T. L. R. 574. 

* Supra, pp 2S7-793 , 

*Supfa pp. 350-1- ^ liittTicUu Trade PraUiers 

'See SVWberloTCC. a.nd nu«> urstneiiu 

Monopolies, para. 270. 
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The doctrine of restraint of trade has so far been discussed in 
the present chapter with sole reference to restrictions against 
trading contained in a contract. But the doctrine is not confined 
to these voluntary restraints. At common law and quite apart 
from the Restrictive Trade Practices Act, it extends to involuntary 
restraints imposed by trade associations or professional bodies upon 
their members. Such restraints, unless they satisfy the test of 
reasonableness, are unenforceable against members by whom they 
are repudiated.^ In the words of Lord Wilberforce in Pharma^ 
ceutical Society of Great Britain v. Dickson^ 

“The doctrine of restraint of trade has never been limited to con¬ 
tractual arrangen ’ *'*--1 —-u™ 

'all interference 
restraints of tra 

chatters from 
louse restated 

this generality of principle by reference to the practical working of 
the restraint, irrespectiv’e of its legal form*. . . . There is moreover, 
ample authority that the doctrine applies outside the contractual 
field, VIZ. to charters,* ordinances of the nature of bye-laws’ made 
under a charter,® rules of friendly societies.”* 


SECTION II. THE LEGAL CONSEQUENCES. 

1 . The contract Is void In so far as it contravenes public 
policy.—Contracts that tend tooust thejurisdictjon of the courts 
or to prejudice the status of marriage and contracts m restraint 
of trade, though contrary to public policy, are by no means 
totally void. Suppose, for instance, that as part of a contract 
of employment a servant enters into a contract in restraint of 
trade which is in fact excessively wide and therefore void. Is it 
to be said that this invalidity affects the whole contract and pre¬ 
cludes the servant from suing for wrongful dismissal or the 
master from recovering damages if the servant leaves without due 
notice? It is clear that the law does not go to these lengths.^® 
The truth of this was recognized as far back as 1837 by Lord 
Abinger in Wallis v. Day.^^ In that case the plaintiff had sold his 
business of a carrier to the defendant and had agreed, in return 
for a weekly salary of 3s. rod., to serve the defendant as assis¬ 
tant for life. He further agreed that, except as such assistant, he 


^ Dickson \ Pharmaceutical Sotuiy of G^eat Britain, 708, C A, 

affirmed sub nom Pharmaceuttcal Soctetv of Great Britain y Dickson figbSl 
2 All E R 686, [1968] 3 W L R 286, H L 

* Supra, at pp. 706-7 and 315, respectively 

* Nordenfell v Maxim Nordenfelt Guns and Ammunition Co , Ltd [1894] 
A. C 535. atp 565. 

* Mttckel V. Reynolds (1714), i P. Wms. 181. 

* Esso Petroleum Co , Ltd v. Harper's Garaee (SttwriorO. Ltd.. riQ681 A. C. 

269, ^19671 I All E.R. 699 ^ -ly J 

’ j• a. 

*; ■ ' ■ • Willes 384. 

»» litnntii V. titnneii, i rv b 249.^1 p 360; [1952] I All E R. 413, 

at p. 421; see also Salmond A Williams. The Latt of Contract, o 
" (1837). a M. A W. 273. 
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would not for the rest of his life exercise the trade of a carrier. In 
an action brought by the plaintiff to recover eighteen weeks’ 
arrears of salary, tbt defendant demurred on the ground that the 
agreement, being in restraint of trade, was void and that no pan 
of It was eniorceabte. It became unnecessary to decide this point, 
since the court held the restraint to be reasonable, but Lord 
Abinger dealt with the demurrer as follows:— 


The defendants demurred on the ground that the covenant, 
being in restraint of trade, was illegal, and that therefore the whole 
contract was void. J cannot, however, accede to that conclusion. 
If a party enters into several covenants, one of which cannot be 
enforced against him, he is not therefore released from performing 
the others. And in the present case the defendants might have 
maintained an action against the plainttfT for not rendering them 
the services he covenanted to perform, there being nothing iJiegal 
in that part of the contract/’* 


The same reasoning was adopted in a later case,* where pensions 
were payable under a trust which, in one of its clauses, imposed 
an excessive restraint upon the pensioners. Eve, J., directed 
that the trust might lawfully be carried out, since it was not 
invalidated merely because the restraint might be declared void 
in future litigation. It was impossible, he said, to regard the 
trust as destroyed by the invalidity of one of its clauses.^ Any 
doubt that might still ^ve survived was finally dispelled in two 
modern cases where the Court of Appeal held that the invalidity 
of a promise which ts contrary to public polity does not nullify 
the whole contract, but that the valid promises, if severable, 
remain fully enforceable.* 

In short, the invalidity of the class of contract now being 
considered goes no further than h necessajy to satisfy the reguire- 
ments of public policy Unless the offending clause is in question 
in the actual litigation the contract is binding. 


Intringement 
of public 
policy not 
necessarily 
a bar to 
recovery. 


2. Money paid or property transferred by one party to 
the other is recoverable,—Supposethatthevendorofa busing 
agrees not to compete with the purchaser and that as security or 
this undertaking he deposits a sum of money with the pure ase . 
If this restraint against competition is held to be 
void, is the vendor precluded from recovering tbe^ depo^ • 
would seem on principle that the right of recovety is una ^ ' 

Thf» rontract is not improper in itself and it 

•decisions 
■ there is 

are too few to be conclusive one o» v..j . r.rnrd 

authority for the view that equity at least does not 
an infringement of public policy as a bar to re tc . 

Lord Eldon went so fax as to say:— 


1 G..*, r-«.i <:»*■ 

[i95»l * K- B *1®: Ai 

V. Goodtn^on, [X954l aQ B *iS; 
promH« may b« »evere<l. »ee iH^a. PP 333 "'/f. 

• A.bb«ii.r, P„ncf!,t (»“ “»•). P- 
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It may be that this statement is too wide in view of the more 
expanded meaning that has been given to the term “ public 
policy ” since Lord Eldon’s day, or it may be that relief will be 
granted only where one patty has been less guilty than the other,^ 
but at any rate it is well established that money paid under a 
marriage brokage contract is recoverable both at common law 
and in equity. This was decided in Hermann v. Charlesworth,^ 
where the facts were as follows:— 

ChailesNvotth agreed that he would introduce gentlemen to Miss 
Hermann with a view to matrimony, m consideration of an im¬ 
mediate payment of £52 and a payment of £250 on the day of the 
marriage. He introduced her to several gentlemen and corresponded 
with others on her behalf, but his efforts were fruitless Miss 
Hermann sued for the return of the was successful. 

Her right at common law rested on the principle that money 
deposited to abide the result of an event is recoverable if the 
event does not happen. No marriage had taken place and there 
had been a total failure of consideration. But quite apart from 
this she was entitled to exploit the wider form of relief granted 
by equity. Sir Rich\rd Hbnn Collins, citing the old case of 
Goldsmith v. Bruning* amongst other authorities, showed that 
equity did not apply the rigid test of total failure of consideration, 
but so disliked contracts of this type that it was prepared to grant 
relief even after the marriage had been solemnired. 

It is difficult to believe that the court would nowadays apply 
a more stringent test than this to a contract In restraint of trade. 
If money paid under a marriage brokage contract is recoverable, 
on what sensible ground can recovery of payments made under 
a contract in restraint of trade be refused ? 

3 . Subsequent trunsactions are not necessarily void.— 
It has already been seen that if a contract as formed is illegal at 
common law, then any transaction which is founded on and 
springs from it is void.® This is not the case \vith the contracts 
under discussion. They arc not illegal nor, indeed, are they void 
in toto. It follows that subsequent contracts are void only so far 
as they are related to that part of the original contract that is 
itself void. Suppose, for instance, that the vendor of a business 
agrees, in terms which are unreasonably wide, not to compete 
wath the purchaser, and that after committing a breach of this 
void undertaking he executes a bond agreeing to pay £1,000 to 
the purchaser by way of reparation. It goes without saying that 
no action will lie on the bond. It is impossible to divorce the 
apparently valid promise of payment from the void restraint. If, 
on the other hand, the title to part of the premises conveyed with 
the business turned out to be defective, and the vendor agreed to 

1 Vauxkatl HriSti Co. v. Spenefr (Earl) (r82t), Jac. 6^, at p. 66. 

B * ^ * C. 660. at pp. 678-0. por Knight 

* (1905I « K. B. 1*3. 

* (1700). 1 Eq Caa. Abr. 89, ft. 

* Supra, p 330. FuVr v. (1854). 3 E. ft B. 64a. 
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compensate the purchaser mth the payment of /i.ooo there 
would be no obstacle to the recovery of this sum. 


A Contract 

foreign law "is Valid, is enforceable in England. —VVe have seen that 


sovcmed by jf •>}' which 


anaUectedby a foreign contract which contravenes what is regarded in England 
hepoUcI" “ essential moral interest is not enforceable by action in this 
country, notwithstanding that it is valid by its proper law.* 
Such is (he case where the principle of morality infringed by the 
contract is in the English view of so compelling a nature that it 
must be maintained at all costs and in all circumstances. In 
other words, certain of the specific rules derived from the doctrine 
of public policy are of universal, not merely domestic, application. 
It would be an exaggeration, however, to assert that the three 
types of contract now being considered offend any principle of 
so commanding a nature. The reason why these particular 
contracts are frowned upon by the law is not that they are essen¬ 
tially reprehensible, but that they conflict with the accepted 
standards of English life. Xf, for instance, the employee of a 
Parisian tradesman were to be sued in England for breach of an 
undertaking never to enter a similar employment anjnvhere in 
France, it would be an affectation of superior virtue for the 
English court to invoke the doarine of public policy and to 
dismiss the action, always assuming, of course, that such an 
undertaking is valid by French law. 

After certain indeterminate decisions,* this view has now 
prevailed, and it has been held h Addison v. Brown^ that a forwgn 
contract of the present class Is unaffected by the English doctrine. 

An American citizen, domiciled in California, agreed to pay his mfe 
a weekly sum by way of maintenance, and it was further agreed ths 
neither party should apply to the Californian court for a vanatio 
of the agreement and that if in subsequent divorw proceeding in 
court should provide for maintenance *' the provisions Cnywe 
control notwithstanding the terms of any such juef^ent. o 
years later the Californian court granted a decree of divorce a 
instance of the husband and incorporated the agreement as pi 
the divorce. 

To an action brought by the wife in England for the recovery of 
arrears of maintenance, it was objected that her claim was no 
sustainable, since the agreement tvas designed to oust the yu 
diction of the Californian court and tvas therefore con 
the English doctrine of public policy. The ' 

It is not the function of the doctrine to dictate to a foreign 
whether an agreement of this kind shall be cnforceab e. 

leaning of 5. Lawful promises may be severable and 
jverance. able.*—Severance means the rejection from a con _^ 

f UtiujilloM (iSSo), 14 Ch 

8 De G, M & G 731 These are mconclusive ' 

case and probably in the second, the Uw wa^ Vnmoare '*• 

• [1954) 2 All E. R 213 ; 119541 ^ 

Benneti. [lo^jl t K. n 2*9: [I95»J » Allfc. K.4I3- . tortoov* 

* The history of this branch of *•?« **’'fen^aceept- 

many of the older decisions and jadicul generaliiati a and W 

able. Its development is fuUy traced m 64 1- Q- W- *3'’' 

L. Q. R.. p. nr (N. S. Jlaisb). 
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fails in toto. If, on the other hand, it goes only to part of the 
consideration—if it is merely subsidiary to the main purpose of 
the contract—severance is permissible. This distinction was 
laid down and applied by the Court of Appeal in Goodinsm v. 
Goodinson.^ 

A contract made between husband and wife, who had already 
Separated, provided, according to the interpretation put upon it by 
the court, that the husband would pay his wife a weekly sum by 
Way of maintenance in consideration that she would indemnify him 
against all debts incurred by her, would not pledge his credit and 
Would not take any matrimonial proceedings against hirn in respect 
of maintenance. 


The last promise thus made fay the wife was void since its ob¬ 
ject was to oust the jurisdiction of the courts, but it was held that 
this did not vitiate the rest of the contract. It was not the only, 
and in the view of the court not the main, consideration furnished 
by the wife. She had also promised to indemnify the husband 
against her debts and not to pledge his credit. With the e.xception 
of the objectionable promise, therefore, the contract stood and the 
wife Was entitled to recover arrears of maintenance.* 

The question whether the scope of an individual promise may 
be reduced without eliminating it in toto has arisen in cases of 
restraint of trade. If a promise not to compete against a masw 
or the vendor of a business is void as being unreasonably wide, 
the promisee may argue that it may and should be reduced fo 
reasonable dimensions and then enforced. 

The predominant principle here is that the court will 
rewrite the promise as expressed by the parties. It will not add 
or alter words and thus frame a promise that the promisor might 
well have made, but did not make,* for that would be to dcstm) 
the “main purport and substance” of what has been 
The parties themselves must have so%vn the seeds 
in the sense that it is possible to construe the promise draued j 
them as divisible into a number of separate and independent pa ' 

If this is the correct construction, then one or more of the par 
may be struck out and yet leave a promise that is substantia j 
same in character as that framed by the parties, though it w ^ 
diminished in e.\tent by the reduction of its sphere ' 

A clear example of a promise that, according to the la^ag 
used by the parties, was divisible in the above sense nas . • 
Green* where the seller of a perfumery business, apparent) 
carried on in London, agreed iWth the purchaser t . 
not carry on a similar business "within the 
Westminster or w'ithin the distance of 6co miles J 
respectively". The promise was he ld m be vahd «o far 


jfiosat 1 Q. D. IIS; ti954l * AU Mtiri-n 

• 745. Lord .Mobiivu. 

» /fliBixsi V Lamo^f. ft92o] 3 K. H SJ’- f.'f/i 

•(1^17). H''t AVV'-Sl'i alv» ' t.Tlr-'l 

, AV«.': Ii.y’.i] 2 .Ml 1 : K 37". 1“/;' * /Xj i k 3 

ip^lIeU jurtncfl. Ifu 3 ! i 

!. L. It. 373. 


,rulC 
C. yi 

V/' 
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related to London and Westminster, but void as to the distance 
of 600 miles. The substantial character of the promise remained 
unimpaired, despite the loss of one of its parts. Again, in 
Nordenfelt v. Maxim Nordenfelt Guns and Ammunition Co.,^ as 
we have already seen, the House of Lords allowed the severance 
of a covenant against competition that was clearly divisible into 
two parts, one reasonable the other not. 

On the other hand, where the promise is indivisible, where it 
cannot be construed as falling into distinct parts, severance is 
ruled out, for to attempt it would inevitably result in an agreement 
different in nature from that made by the parties. In Baker v. 
Hedgecock,- for instance:— 

A foreman cutter entered the service of the plaintiff, a tailor 
carrying on business at 6i High Holbom, and agreed that for a 
period of n.vo years after leaving the employment he would not 
carry on, either on his own account or otherwise, any business what¬ 
soever within a distance of one mile from 61 High Holborn After 
his dismissal he set up as a tailor within too yards of that address. 

The plaintiff admitted that the agreement, since it extended to 
any business whatsoever, was so wide as to be unreasonable, but 
he asked the court “to treat the covenant as divisible and to en¬ 
force it to the extent to which it is reasonable, while declining to 
enforce such part of it as is unreasonable’’.* In refusing this 
request, Chitty, J., illustrated the fallacy of the plaintiff’s argument 
in these words:— 

“Thus, if the covenant were, e g., not to carry on a business in 
any part of the whole world, the court would be asked to uphold 
it by construing it as a covenant not to carry on the business within, 
say, a limit of two miles, which would in effect be making a new 
covenant, not that to which the parties agreed. In Price v. Green 
there were in fact two covenants or one covenant which was capable 
of being construed divisibly.”* 

A comparison of the two leading cases of Aittcood v. Lamont 
and Goldsoll v. Goldman may illustrate the nice problems of dis¬ 
crimination that may arise in this branch of the law. In Attioood 
V. Lamont ^'.— 

A. carried on business as a draper, tailor and general outfitter in 
a shop at Kidderminster which was organized in several different 
departments each with a manager. X., who was head cutter and 
manager of the tailoring department, but who had nothing to do 
with the other departments, agreed that he would not at any time 
either on his oivn account or on behalf of anybody else carry on 
the trades of a tailor, dressmaker, general draper, milliner, hatter, 
haberdasher, gentlemen's ladies’ or children's outfitter at any place 
within ten miles of Kidderminster. 

The question was whether any part of the agreement could be 
enforced. It would have been legitimate to restrain the improper 
use by X. of the knowledge of customers acquired by him in his 
capacity as manager of the tailoring department. But the restraint 
as drafted, since it affected trade in other departments where he 

» Supra, pp. 339-40 See also NichotU v. StreKen (1847). 10 Q. B. 346; 
Goldsoll V. Coldmaft. («9i5l i Ch, 392; Puisman v. Taylor. I1917] x K. B 637, 

» (1888). 39Ch. D. 530. ^ .1 n J/ 

* ibid., ptr counsel, at p. 531. 

* Ibid., at pp 532-3. see also Contirunlal Tyre and Rubber (Creal Britain) 

Co.L/i.v. «MiAJi9i3). 39T. L.R.308. ' 

* [»930] 3 K. B. 371. 
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would not meet customers, admittedly gave A. more than adequate 
protection. It was argued, however, that the agreement ought 
to be severed and limited to the business of a tailor. 

The Divisional Court allowed this severance. It took the ww 
that the agreement constituted “a series of distinct obligations in 
separate and clearly defined divisions,”^ and that it \V3S possible 
to run a blue pencil through all the trades except that of tailoring 
without altering the main "purport and substance"* of what the 
parties had written. The Court of Appeal unanimously reversed 
this decision. It took the view that the parties had made a single 
indivisible agreement the substantial object of which was to pro¬ 
tect the entire business carried on by the employer. Younger, 
L.J., summarized this view as follows:— 


"The learned judges of the Divisional Court, I think, 
view that such severance always was permissible when it could be 
effectively accomplished by the action of a blue pencil. I do not 
agree. The doctrine of severance has not, I think, gone further than 
to make it permissible In a case where the covenant is not «aliy a 
single covenant but h in effect a combination of several 
covenants. In that case and where the severance can be came 
without the addition or alteration of a word, it is permissible, n 
in that case only. Now here, 1 think, there is in tmth u 0 
covenant for the protection of the respondent s enure ^^*‘”*1* ' 
not several covenants for the protection of his several bu • 
The respondent is, on the evidence, not carrying on sevc^ ws 
nesses but one business, and in my opinion this covenant mu 
stand or fall in its unaltered form."* 

In Goldsoll V. CroZiimm*:— 

The defendMit, who carried on a bujiness in If “I™ 
of imitation jewellery, aold hi. business to the plained ^ M 

that for a of ,wo^yea« he wouH n«, 

. • • • Spain, or within twenty-five miles 

' ; . . , r St. Stefans Kirche, Vienna. 

The extension of the restraint to the whole of the Un'Kd Kmgto 
was reasonable, for the plaintrff, who had for 
carried on a similar business in 

customers from advertisements m ^e (.ontract 

circulated throughout the country. It ^ heW t^^ 
could and must be severed in two respe^. « .« the 

the United Kingdom most be removed amoved, 

prohibition against dealing in real jewellery -econdled with 

The question is whether this dectston be 

that in Attwood v. Lamtmt. The crux ^ j the parties 

whether in each of these cases the ® for if so, 

was divisible into a number of separate p » jj^jj^lonable 

jnJy if so, the elimination of one ^ of the contract 

promises would still leave the substantial c clement 

tnehanged. It may perhaps My be absent 

)f divisibility, while present tn Goldsdl v. „t!on of the 

in Attwood I Lament, for in the latter case the tnumerau _ 


* [1920] 2 K. B. 146. »t p. 159 * 

* Ihxd., at p. 156- 

* [i9io] * K. B., at p. 593 - 
*[1915] I Cb. 393. 
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various trades was only a laborious description of the entire 
business carried on by the employer. Since the contract was 
essentially indivisible, it had to stand or fall as originally drafted. 

It may be, however, that the reconciliation of these two Distinction 
decisions is to be found in the fact that the one concerned a service between a 
contract, the other a contract for the sale of a business, for it is tract and one 
now generally accepted that the latter merits a less rigorous treat- tor the sale 
ment than the former. It is only common justice that the pur- ot a business, 
chaser shall be able to reap the benefit of what he has bought, and 
therefore the courts are more astute than they would be in the 
case of a service contract to construe an agreement by the seller 
not to compete as a combination of several distinct promises. 

Such was the distinction adopted by the Court of Appeal in 
Ronbar Enterprises, Ltd. v. Green,^ 

' [1954] 2 All E B 266. [1954] I W L R 815. where the court merely 
expunged two words from what appears to have been an indivisible covenant 
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SECTION I. THE EFFECT OF CONTRACTS MADE 
BY INFANTS. 


Contracts made by infants are governed by the rules of common 
law as altered by the Infants Relief Act, *874. 

The general rule at common law was that a contract made by 
an infant was voidable at hts option. The word “ voidable,” 
however, was used in two different senses. Certain contracts were 
voidable in the sense that they were valid and binding upon him 
unless he repudiated them before, or within a reasonable time 
after, the attainment of his majority. Other contracts were 
voidable in a different sense, i.e. they were not binding upon the 
infant unless ratified by him when he reached 21 years of age. 

Two types of transactions, namely beneficial contracts of 
service and contracts for necessaries, were treated as exceptional. 
The former were regarded as valid. The latter imposed liability 
upon the infant, though whether this was of a contractual nature 
or not was a matter of controversy. 

These common law rules were affected in two important 
particulars by the Infants Relief Act, 1874. 

First, the statute provided that three particular kinds of 
contract should be ” absolutely void,” namely, contracts of loan, 
contracts for goods (other than necessaries) and accounts stated. 

Secondly, it enacted that it should no longer be possible to 
ratify at 21 those contracts which formerly were not binding on 
the infant unless ratified. 

It will be convenient to discuss the different types of trans¬ 
actions in the following order : 

1. ContrSets for necessaries. 

2. Beneficial contracts of service. 

3. Voidable contracts. 

4. Contracts within the Infants Relief Act, 1874. 


Summary of 
the law. 
Prior to 
lofaots 
Relief Act, 
1874. 


Effect of 
the Act. 


Position at 
the present 
day. 


‘ By English law it has long been accepted that an infant is a person who 
has not yet reached the age of twenty-one years. But the Family Law Reform 
Bill, introduced on ist November i^8. proposes to reduce the age of majority 
to eighteen years. 

For a comparative survey of the law, see 15 Mernalional and ComParahve 
Law Quarterly (July, 1966). pp. 780 el seqq. (H. J. Hartwig). 
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I. CONTRACTS FOR NECESSARIES. 

Meaning ol . fro™ the earliest times that an infant 

saS"! j necessaries that have been supplied to him. 

1 he word necessaries is not confined to articles necessary to the 
support of life, but includes articles and services fit to maintain 
the particular person in the station of life in which he moves.* 
So far as concerns goods it has been statutorily defined as meaning 
goods suitable to the condition in life of such infant and to his 
actual requirements at the time of the sale and delivery."* Per- 
haps the best statement of the law, at least as applied to nineteenth 
century conditions, is that given by Alderson, B. 


Goods Dot 

recessanes 

if infant's 

existing 

supply 

sufficient 


*' Things necessary are those without which an individual cannot 
reasonably exist. In the first place, food, raiment, lodging and the 
like. About these there is no doubt. Again, as the proper culti¬ 
vation of the mind is as expedient as the support of the body, 
instruction in art or trade, or intellectual, moral and religious 
information may be a necessary also. Again, as man lives in 
society, the assistance and attendance of othera may be a necessary 
to his well-being. Hence attendance may be the subject of an 
infant’s contract. Then the classes being established, the subject- 
matter and extent of the contract may vary according to the sMte 
and condition of the infant himself. His clothes may be fine or 
coarse according to his rank ; his education may vary according to 
the station he is to fill; and the medicines will depend on the ill¬ 
ness with which he is afflicted, and the extent of his probable means 
when of full age. So again, the nature and extent of the affendance 
will depend on his position in society. . . . But in all **’*®.*,f**L* 
it must first be made out that the class itself is one in which the 
things furnished are essential to the existence and reasonaWe 
advantage and comfort of the infant contractor. Thus, arueles w 
mere luxury are always excluded,* though luxurious articles ot 
utility are in some cases allowed."* V 


Necessaries for the members of a married infant’s farnily are 
on the same footing as necessaries for himself, and "j*. 
established that he is liable on a contract for the burial of is 
wife or children.* ^ . 

To render an infant liable for necessaries it n*,**^* ’ 

not only that the goods are suitable to his station in life, ® . 
that they are suitaWe to his actual requirements at the time 0 

delivery. If he is already sufficiently provided with goods 0 

kind in question, then, even though this fact is not knoun o 
plaintiff, the price is irrecoverable. * 


Thus in a case in 1908. where a Savile Row 
recover £122 19s. 6d. for clothes 

at two guineas each), supplied to an infant evidence 

Cambridge, it was held that the acUon must fail, since the e i ^ 


» Peters v. Fleming (1840). 6 M. & W. 4a. at PP- per Parke. D. 

> Sale of Goods Act, 1803, s a. . to have been 

* " Suppose the son of the richest man m the ..that 

iTVTiii^rl with diamonds and racehorses. 


showed that the defendant was already amply supplied with clothing 
suitable to his position.* 

Whether articles are necessaries is a question of mixed law Mixed law 
and fact.* The preliminary question of law for the court is 
whether in the circumstances the article is capable of being a 
necessary. The onus of establishing this lies on the plaintiff, 
who must prove that the goods are of a description reasonably 
suitable to a person in the station in life of the infant defendant. 

If he fails, the court rules that there is no evidence on which it 
can properly find for him, and judgment is declared in favour of 
the defendant. 

Thus in one case it was held that a pair of je%velled solitaires 
worth £25 and an antique goblet worth fifteen guineas could not 
possibly be regarded as necessaries for an infant possessing an 
income of £500 a year.* There was no case to be submitted to 
the jury. 

If, however, the court decides that the articles are clearly capable 
of being necessaries, as, for instance, clothes or food, it is a 
question of fact whether they are necessaries in the particular 
circumstances. The actual requirements of the infant must be 
assessed, and it must be decided whether he was adequately 
supplied with articles of the kind in question at the time of their 
delivery.* Again, if the article is one which may or may not be 
necessary, such as a watch, an exceptionally expensive coat or a 
pair of binoculars, it must be decided whether it is so in fact 
having regard inter alia to the social standing, profession and 
duties of infant. 

So in Peters v. Fleming* the court decided that prima facie it 
was not unreasonable for an infant undergraduate to have a watch 
and consequently a watch-chain, but they left it to the jury to find 
whether the gold chain supplied to him on credit was of a kind 
reasonably suitable for his requirements. 

In addition to food, clothing and lodging, the following Examples of 
amongst other things, have been held to be necessaries : uniforms •*«cessaries. 
for a member of one of the fighting forces* ; means of conveyance 
required by an infant for the exercise of his calling*; and 
legal advice.® 

A contract for the supply even of goods or services that are Onerous 
clearly suitable to the requirements of an infant is void if it 
contains terms that are harsh and onerous to him.® In one case, posed^upon 
.for instance, a contract by which an infant hired a car for the mfant. 
transport of his luggage was held to be void, since it stipulated 
that he should be absolutely liable for injury to the car whether 


' Nash V. Inman, [1908] 2 K B i 

* Ryder V. Wombwell (1868). L. R. 4 Exch. «. at p. 

* Ryder v. Wombuiell, supra. 

* Nash V. Inman, [1908] 2 K B. i. 

* (1840). 6 M & W. 42. 

* Coates V. UMion (1804). 3 Esp. 15a 

’BM,r w VtnaM t,6So). Fteem. (K. B) 531 (hors.); Clyd, Cytk Co. 
V. Hargreaves (1898), 78 L. T 296 < e 

* Helps V. Clayton (1864). 17 C. B (N. S.) 553. 
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caused by his neglect or not.* 
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^ , .. - In Other words, a contract for 

necessaries wi I not be binding unless it is substantially for the 
benefit of the infant. ■’ 

' A question that is by no means of purely academic interest 
^ what is the basis^ of an infant’s liability for necessaries ? 
Two conflicting theories have been advocated. 

First, he is liable ex contractu just as a contracting party of 
full capacity is liable. ** The plaintiff,” said Buckley, LJ., 
when he sues the defendant for goods supplied during infancy, 
is suing him in contract on the footing that the contract \vas such 
as the infant, notwithstanding infancy, could make.”* 

Secondly, the infant is liable re, not consensu. In other words 
his liability is based, not on contract, but on quasi-contract. He 
is bound, not because he has agreed, but because he has been 
supplied.® 

"The old course of pleading was a count for good* sold and 
delivered, a plea of infanqr, and a replication that the goods were 
necessaries; and then the plaintiff did not necessarily recover the 
price alleged, he recovered a reasonable price for the necessaries. 
That does not imply a consensual contract.*’* 

The question whether an infant is liable on an executory 
contract for necessaries depends upon which of these nvo theories 
is correct. If his obligation arises re and is non-existent in the 
absence of delivery, he clearly cannot be liable for goods not 
actually supplied, and presumably his refusal of them when 
tendered is justifiable. A learned writer on the subject ha 
failed to find a single case where liability has been established in 
the absence of delivery,* and it is probably safe to assume that 
in the case of goods the second theory is correct and that an 
executory contract is unenforceable. 

A further point must be noted. Even if the goods have been 
actually supplied there is an express enactment that he shall pa) * 
reasonable, not necessarily the ojntrael, price ; • and 
who have advocated the contractual basis of an infants Iiabi j 
have said that he is still liable only for a re^onabie^ 

This is a curious admission, for if the basis of 
contractual it is odd that the infant should not be bound y 
price that he has agreed to pay, whether reasonable of . 

It is more difficult to determine the basis of liability i 
the subject-matter is not goods, as for msiance in a 
the hire of lodgings or for education. A case m point is a 
where the facts were these .*— 

infant, whn doirtd to boenme a 


The defendant, an 

billiard player, made » ....... --- - •- , ^orld 

by which the parties agreed to accompany each Jobem 

tour and to play matches together in the pnnapal coun tries. 


contrict with Robora, a 


* FattfeU V. SmelAunt (t9f4h *4 L- J- (K- ^73- 

* Sir lohn .Miles. ,4* L. Q. K-, P- 3*9- 
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Infants. 

expended much time and trouble and incurred certain liabilities in 
the course of making the necessary preparations. A dispute arose 
between the parties and before the tour began Gray repudiated the 
contract. 

Roberts sued for breach of contract and was awarded ;Ci,5oo by 
the court of first instance. The Court of Appeal, in affirming 
this decision, treated the contract as being one for necessaries. 

The doctrine of necessaries, said Cozens-Hardy, M.R., applies 
not merely to bread and cheese and clothes, but also to education, 
a word which in this connection extends to any form of instruc¬ 
tion that is suitable for the particular infant. It had been argued, 
however, that though the defendant would have been liable to 
pay on a quantum meruit for services rendered had he actually 
received the plaintiff’s instruction, yet, since he had repudiated 
the contract while it was still to a large extent executory, he was 
immune from liability. The court would have none of this. 

“I am unable to appreciate,” said Hamilton, LJ., “why a 
contract which is in itself binding, because u is a contract for 
necessaries not qualified by unreasonable terms, can cease to be 
binding merely because it ts executory . . If the contract Is 
binding at all, it must be binding for all such remedies as are 
appropriate to the breach of it.”' 

Unless this decision can be discounted on the ground that Suggested 
the contract had been partly executed, it would seem to create a 
difficult distinction between goods and other types of necessaries comprise 
such as instruction. In the first case the infant is not liable unless education 
Ke has actually received the goods, in the second the fact that 
no instruction has yet been imparted does not release him from 
his obligation. Perhaps the solution lies in separating the con¬ 
tract for education from the category of necessaries It is true 
that Coke included it in the category and that his words have 
been echoed by modem judges. But there is another and inde¬ 
pendent type of valid contract, namely the beneficial contract of 
service, which is wide enough, and certainly more appropriate, to 
include education and other forms of instruction. As we shall see 
m the following section such a contract is binding even though it 
has not been completely executed. It is significant that the 
authorities relied upon by the court in Roberts v. Gray all con¬ 
cerned beneficial contracts of service. 

2. BENEFICIAL CONTRACTS OF SERVICE. 

It has been held from a very early date that an infant 
may bind himself by a contract of apprenticeship or of service, besu^b^an- 
smee it ia to his advantage that he should acquire the means of tiaiiy for the 
earning his livelihood. Such a contract, however, when con- 
strued as a whole, must be substantially for his advantage, if he is 
not to be free to repudiate it.® Primafaae it is valid, but in the 
event of a dispute it is the province of the court® to decide 
whether the agreement when carefully examined in all its terms 

* [1913I 1 K-B at p. 530 YetinW'«W#rv Everard, [1891] aQ B. 369, at 
P 374> Lord Esher said : " The person who sues the infant on his covenant 
tnust show that be did in fact supply him with the necessary education ’’ 

* De Ftaneesco v. Barnum (1890), 45 Ch D 430; Clements v. L. N. Tl'.'"''" 

Ry. [1894I a Q. B. 482 ' 

' Flower v. L. &• N. W. Ry.. [1894] 2 Q. B. 65. 
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was, at the time when it was entered into,^ for his benefit. The 
mere fact that one or more of the stipulations are prejudicial to him 
is not decisive, for some terms not directly beneficial to the sen ant 
must be expected in all service agreements. The court must look 
at the whole contract, must weigh the onerous against the bene¬ 
ficial terms, and then decide whether the balance is in favour of the 
infant. 

“ It must be shown that the contract which he entered into mth 
• the plaintiff company was not merely a contract under which he 


clauses, and only clauses, that are usual and customary in »n em¬ 
ployment of this nature.”* 

Two cases may be contrasted. 

In De Francesco v. Bamum *:— 

A girl, fourteen years old, bound herself by 
to the plaintifffor seven years to be taught stage dancing^ tnd 


that he agreed to give in the event during the 

ofgenerous It was 9^. per night and 6d. for each matm 

first three years, and after that period is. P®*" „-^jroad, and 

matinee. He was entitled to engage her in . j lodging, 

m this event was bound to pay her p- ®infant w« 
He could terminate the contract if, after a fair trial, tne inian 
found unfit for stage dancing. 

It was held by Fry, J., that the provisions of 
unreasonable and unenforceable. The “of the 

the conclusion that the child was at • ,„jnoo ejcept 

plaint.ff. She was to receive no pay and no 
when employed, there was no him to 

plaintiff to find employment for of success, 

terminate the contract and thus J® Wtray Company*' 

In Clements v. London and North-Western J , 

An infant, upon entering the ° insuram»^<cheme and to 

porter, agreed to join the , jniury under the Employet* 

relinquish his right ofjinng for personal inj ry u ^j^ jl,,n 

Liability Act. 1880. scheme more fa compensation 

the Act since it covered "J®" fi,ed a lower scale of 

was payable, though on the other hand « nxc 

compensation. , ,t,- 

[t was held that the agreement m a whole was mam es 
sdvantage of the infant and was hmd.ng. ,hc 

Benefit to the infant, as we "^^ftime there is m> 

validity of this type of (Ending upon an infant 

.eneral principle that any agreement is bmaing p__ 


. Ciafl.n V. t«/.r fr™'” v" l”'’’’ 

a. V .r»*nv,. f.eooi . ch 7*1- - " ' 

aed in an apprenticedup deed). 
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merely because it is for his benefit.* For instance, it has been 
established for over 200 years that a trading contract is not binding 
upon him however much it may be for his benefit.® So in 
Cotvern v. Nield^ it was held that an infant hay and straw dealer 
was not liable to repay the price of a consignment of hay that he 
had failed to deliver, and in a later case that a haulage contractor 
aged twenty was not liable for instalments due under a hire-pur¬ 
chase agreement by which a lorry had been hired to him for use in 
his business.^ The essential fact to appreciate is that, for a 
beneficial agreement to be valid, it must either be a service or 
apprenticeship contract properly so called or at least analo¬ 
gous to such a contract.® In Doyle v. White City Stadium, Ltd.,^ 
for instance, it was held that a contract between an infant boxer 
and the British Boxing Board of Control, under which the infant 
received a licence to box that enabled him to gain proficiency in 
his profession, was so closely connected with a contract of service 
as to be binding. 

If a contract of service is not for the substantial benefit of an 
infant it is voidable, not valid, and it may be rescinded by him 
during his minority or within a reasonable time after the attain¬ 
ment of his majority. 

3. VOIDABLE CONTRACTS. 

We now have to deal with contracts that are voidable in the 
sense that they are valid and binding upon an infant unless he 
repudiates them during infancy or within a reasonable time after 
the attainment of his majority. They are confined to contracts 
by which the infant acquires an interest in some subject-matter 
of a permanent nature, i.e. a subject-matter to which continuous or 
recurring obligations are incident. The principle is that if an 
infant undertakes such a contractual obligation, it “remains until 
he thinks proper to put an end to it”.® 

The most obvious example is a contract made by an infant 
for a lease. An infant is precluded by legislation trom acquiring 
a legal estate in land,® but a lease which purports to convey to him 
a term of years absolute gives him an equitable interest for the 
agreed period ® This is voidable at his option, but while in 
possession he is subject to the liabilities imposed by the contract 

J Martin v Gale (1876), 4 Ch D 42S, at p 431, per Jessel. RI R ; Clements 
c. j ^ ^ • snpra, at p 493, per Kay, L J ; Doyle v fVhtle City 

o/adtMwt [1935^ 1 K B no, at p 131, [1934] All E R Rep 252, at p 262, 
per Sksser, L J. 

* lVhyu:all v Champion (1738) 2 Stra 1083 The remark of McNair, J. 
tn Slade'J A/e/rorfj.it, hw , [1953] 2 Q B T12. at p I15. [1953I 2 All E. R 
330. al p 3^7. IS presumably coohoed to the case of a service contract. 

I’9t2l 2 K B 419 

* Mercantile Union Guarantee Corp.. Ltd V. Balt, [1937] 2 K. B 498; 

[»937l 3 All E. R. I. ® 

‘ Cotfvrn V. Nield fiQr?! 2 K B 419 at p 422 
. [las'll I K B no, [i93i 3 All E. R Rep 252, applied in Chaplin v 
^eshe rrettiin [Publishers) Ltd ,{sg‘iS\Ch ji, tR/ra, p 376. where theCourt of 
Appeal extended the analogy to a contract by a publisher to publish the auto- 
liiography of aninfant 

Goode V //jrrtjon (i82il. 5 B and Aid 147, at p 169,/ire Best. J. 

^ l^w of Property Act. 1925. S 1(6); Settled Land Act, 1925, s. 27 (r). 

Dat'ws V. Beynon-Harrii (1931), 47T. L. R 424; Settled Land Act, 1925, 
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Purchase 
of shares. 


Contract of 
partnership. 


Repudiation 
must be 
Within a 

reasonable 

time. 


and may for instance be successfulty sued for the non-payment 
Of rent. 1 he same pnnaple applies to the acquisition 0/shares. 
An infant purchaser of shares acquires an interest in a subject- 
matter of a pennancnt nature carryfnp with it certain obligations 
that he 13 bound to discharge, provided that they have accrued 
before he repudiates the transaction 2 Thus a plea of infancy will 
not relieve him from liability topayacall,/.^. a demand topayto 
the company what is still due on the shares, if it is made be¬ 
fore repudiation,® but as soon as he repudiates, or as it is often 
termed "rescinds,” the transaction, the interest acquired by him is 
at an end, and with it his liability to pay future calls. 

Much the same principle applies to a partnership. An infant 
partner in a firm is not liable for partnership debts contracted 
during his infancy,^ though he has no right to prevent their 
discharge out of the common assets. On reaching his majori^ 
he may repudiate the partnership contract altogether, but u 
he fails to do so and thus holds himself out as a continuing 
partner, he remains responsible for all debts contracted since he 
came of age.® 

A contract of the class that we are now considering, in order 
to become permanently binding upon an infant, does not require 
ratification by him when he attains his majority. It remains bind¬ 
ing upon him unless he repudiates it within a reasonable time after 
he comes of age.® 

" If he chooses to be inactive, his opportunity »w*y; if he 

chooses to be active the Jaw comes to his sssistance."^ 


Edwards v. 
Carttr. 


Effect of 
rescission 


What is a reasonable time depends of course upon the par* 
ticular circumstances of each case. In Edwards v. Carter, 
for instance:— 


A marriage settlement was executed by which the father of 
intended husband agreed to pay £1500 a year to the 
were to pay it to the husband for hfe and then to the wife ana 1 
of the marriage, TTie intended husband, an infant at the urne 0 
the settlement, executed a deed binding him to vest m tnetw 
all property that he might acquire under the will of his fat e • 
month later he came of age and three and a half Au-na 
became entitled to an interest under his father’s vnll , l. 

year after his father’s death, i.e. about four and a half years 
came of age. he repudiated his agreement. 

It was argued that the rq?udiation was in time, since 
when he signed the agreement, did not realize the exten ° . 
obligation, and could not decide upon his best course 0 
until he knew the extent of bis interest under the will. It w 
however, that his repudiation was too late and was ' r 

Where an infant rescinds a contract of this class or ® . 

service or apprenticeship that is voidable bemuse no en 
him, he no doubt ceases to be liable on all its obliga 10 - 


^ Davtes V. Beynon-Harns. supra, p 373. note g p«ch iK. at PP' 

* North West/rn Railway Co.\. M'Mxckael. (1850). 5 Exch. ir<. 

* CorA and Bandon Ry..Co.-v.Ca3en<ns {1^47). 

* Lofell and Ckrislmas v. Beauehamp, fiSgiJ A. C- 607. at p O”- 

V. Hamson (sSzt), s'R &Ald 147. ts-.ii/.i.. 1_1 

y. Siiber. [1892} a Ch-liifd^Vat 


* North Western J?ai/£M*y 

123^4 

* Loitll 

* c 7 rler v. Silber, [1892] * Ch. « p- ao4. r" -d'^VatJoO: 

. Eduard, V. CarUr, [.S93] A. C. 3«o. « P- f" 

Builen and Leake on Pleading. loth Edo. p 615 

* Supra. 
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those that have already accrued due, but it by no means follows 
that he can recover money paid or property transferred by him 
under the contract. 

Thus if he has paid money to the defendant he cannot recover 
it at common law as being money had and received unless he has 
suffered a total failure of consideration. To succeed, he must 
prove that he has received no part of what he was promised. This 
he was able to do in Corpe v. Overton.^ 

An infant agreed to enter into a partnership with the defendant m 
three months' time and to pay him £1,000 when the partnership deed 
was executed He also made an immediate payment of £ioo as 
security for the fulfilment of his promise He rescinded the contract 
as soon as he came of age and sued for the recovery of the £100. 

The money was held to be recoverable since there had been a total 
failure of consideration. The money had been deposited by the 
plaintiff to secure the due performance of the partnership con¬ 
tract, but at the time when that contract was effectively rescinded 
he had received no consideration for what he had paid.® 

In Holmes v. Blogg,^ however, the test of total failure of con¬ 
sideration was not satisfied. An infant paid a sum of money to a 
lessor as part of the consideration for a lease of premises in which 
he and a partner proposed to carry on their trade. He occupied the 
premises for twelve weeks, but the day after he came of age he 
dissolved the partnership, repudiated the lease and left the 
premises. He failed in his attempt to recover what he had paid. 
There was no total failure of consideration, since he had received 
the very thing he had been promised and for which he had made 
the payment. 

To the same effect is Steinberg v. Scala (Leeds), Ltd.* 

The plaintiff, an infant, applied for shares in a company and paid 
the amounts due on allotment and on the first call. She neither re¬ 
ceived any dividends nor attended any meetings of the company, 
and the shares appear always to have stood at a discount. Eighteen 
months after allotment, while still an infant, she resemded the con¬ 
tract and claimed to recover what she had paid. 

Her claim failed. The company, by allotting the shares, had done 
all that it had bargained to do by way of consideration for her 
payment. 

Some of the expressions used by the judges in the relevant 
Cases on this matter appear at first sight to make the right of re- 
cove^ turn upon whether or not the infant has derived any sub¬ 
stantial benefit from the contract. This is misleading. In the 
words of Younger, L.J.: “The question is not: Has the infant 
derived any real advantage? But the question is: Has the con¬ 
sideration wholly failed?”® Thus in Steinberg's Case, since the 
infant had obtained the very consideration for which she had bar¬ 
gained, it was irrelevant that what she had obtained might be 
valueless. 

! (*833). 10 Bing 252, 

Sletnberg v. Scala {Leeds] Ltd , [19231 2 Ch 452, at p 461, per Lord 
stemdaie, M A. 

MiSiS), 8 Taunt 508. 

I1923I 2 Ch. 452: ovcrrulinz Hamilton v. Vaughan-Shernn Eleclncal 
Engineer,„g Qo . [1894] 3 Ch. 589 

oletnberg v. Sco/a {Leeds), Lid., supra, at-p. 465.^ 
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C.T<os Rucli I'dxemdt v. Curler^ jilmw tlwt a disposition by an 
infarn of any form of property, tv hctlicr realty or personalty, is not 
finally ami c»nclii«i\ciy binding; upon him. "'J'hcre is a total 
alxolijtc rltsahilify in an infant that hy no manner of coftteyance 
can he tlttpo^c «»f hi 4 inlicrit.tncc."* Me may either confirm or 
rescind it <«i the attainment of his m.ijorily. If he exercises his 
riKltl of rescission, his disposition, hitherto valid until avoided, 
nnu fiecotnrs retrospectively void ab initio. In principle this re- 
tpiircs tlic restoration of the sUitxit quo ante—z giving back and a 
t.iking back on Imth sides—and it has long been understood that the 
infant is entitled to recover the property that he has transferred.* 
'Ilns general principle, which allou-s an infant to recover what 
he has ifansfcrrct! t»y a completed disposition, has been somewhat 
disttirhcil l»y the decision of tlic Court of Appeal in Chaplin v. 
/,erAr Frnzin {Puhlitlier) Ltd.* where the facts were as follows: 

'Hie plaintitT*. an infant anJ hii adult w>fr. rntered intoa wotract 
«ith the defondants liy «hicli the latter apreed to publish the aut^ 
hincraphy of the infant svluch was to lx- written by 
based on information furnished by the plaintiffs. . 

Bppfo\ed the final pace proofj on July 2i*t, and the leRil nsb 
cop>riRht was assumed in wntme to the defendants. Adwre 
tn\-a!tirs of £f>oo svrrr paid to the pbintiffs, who also knew t 
defendants had contracted with llurU parties for the foreign p 

cation of the s'Otk. .,i,*«fnund 

On Aucuit a6tU the plaintiffs repudiated 
tliat the Umk contained libellous matter and attributed tot 
Mews that he did not hold. They an «d«t 

junction restraining the piihhcaiion of ihe _ -ofthis 

restormc the copyricht to them. They conceded tha . P , 
equitable rehef. they were obliged to repay the {Jter- 

ceised I’endmc the trial of the action, they moved for an 
locutory injunction to present publication. ^ 

T/ic Court of Appeal was tinantmous 5 

was analogous to a sets ice contract, which, benefit 

valid and not voidable if it is suhst.inliaJIy for 

The majority. difTcring in this respect from Lord 

hcld tliat the test of substantial benefit w as s-ijisfied. c 

tract, viewed at the time of its making, j ^nd there 

make a start in life as an author, fhe contract 

w’as no roo m for the grant of equitable relict. _____ 

S;.*.. (. 74 , 1 . 3 A.W 0,3, 

See also In He r>M»cifrrtw v^wrfrrw* s S«o- Soettfy 

Pft Cotton, hj . liurnoby v^uttMp tU.trmmry 

28 Ch. V. 410. at p. 4 * 4 . Frfn , np. 84M. 

* Williams, IViufw <&" Ptnehater (4th Ednj, TP •» 

authonties arc collected r u -joj For comments on this case, sf 

* [19(36] Ch 71, [1965] 3 All C. R 704 ror c ^ ^ 17-19 

82 L Q R . PP 47»-5 Mummery): Camb L J.. AP* 

{D: E. C. Yale) _ 

* ' b«l 
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It would seem that this finding ^^'as sufficient to dispose of the 
case and that it was superfluous to consider whether the assign¬ 
ment of the copyright precluded its recovery by the infant. The 
court, however, canvassed the matter, and again there was a dif¬ 
ference of opinion. Danckwerts and Winn, L.JJ., held that, even 
had the contract been voidable, its rescission by the infant could 
not divest the copyright that had been vested in the publishers. 
Lord Denning took the opposite view, remarking that “the law is 
not so absurd as to hold that a contract to make a disposition is 
voidable, and that the disposition itself is not,”^ The majority did 
not examine the established principles relating to an infant’s right 
of restitution, but were content to accept the authorities cited by 
counsel for the publishers, namely Vnletitini v. Canali* Steinberg 
V. Scala {Leeds) Ltd.^ and Pearce v. Brain* which were concerned 
with void not voidable contracts and with the concept of total 
failure of consideration. 

It is suggested that if this part of the decision in the Chaplin 
Case is to be supported it must be based upon the impossibility of 
restitutio in integrum. The infant was prepared to restore the 
royalty payments, but he could not undo the contracts which to his 
knowledge the defendants had made with foreign publishers.* 


4. CONTRACTS WITHIN THE INFANTS’ RELIEF 
ACT, 1874 

(1) Contracts declared absolutely void by the Act.— 

The first section of the Act provides as follows:— 

All contracts, whether by specialty or by simple contract, 
henceforth entered into by infants 
for the repayment of money lent or to be lent, or 
for goods supplied or to be supplied (other than necessaries), and 
all accounts stated with infants, 
shall be " absolutely void.” 

Under this section, all loans of money made to an infant are 
irrecoverable; and any mortgage of land or goods executed 
by^ him as security for the repayment of money lent is absolutely 
void.® A loan is irrecoverable even though its object is to enable 
the infant to purchase necessaries. If, however, the money lent 
tor this purpose is actually spent upon the purchase of the 
necessaries the lender is subrogated to the rights of the seller 
and is allowed in equity the same right of recovery that the seller 
would have possessed had he not been paid.’ Moreover it has 
been the rule since at least 1691* that an infant is not liable upon a 


(1966] Ch., at p 90, [1965) 3 All E. R, at p 770 
^ (1SS9), 24 Q B D i66, infra, p 379 
^ U923] 2 Ch 452, p 375 

j [1929] 2KB 310, tnfra, p 379 

appeal to the House of Lords was granted, but the action was 
ttled The infant withdrew his repudiation of the contract, and it was 


Benefit BvildiMR Society, [1902] i 
meiiient Benefit Building Society v 


n? Society (1869), 5 Ch App 309. at 
360. 

160. 
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negotiable instrument in any circumstances. An infant, for in¬ 
stance, who has accepted a bill of exchange in favour of a trades¬ 
man in payment for necessaries supplied, cannot be sued upon it 
either by the tradesman or by dn indorsee of the bill.* “This is no 
hardship upon the person who supplies necessaries to an infant, for 
he is entitled to sue the infant upon the original contract.”* 
More accurately he may sue in quasi-contract for the value of 
goods supplied.® 

The Betting and Loans (Infants) Act, 1892, extends the pro¬ 
tection enjoyed by infant borrowers. It provides that an agreement 
by a person of full age to repay money lent to him during his in¬ 
fancy, together with any negotiable instrument given for the 
purpose of rendering the agreement effective, shall be absolute!) 
void.* 

The expression “ contract for goods supplied ” includes, not 
only the sale, but also the exchange, of goods.® 

An account stated is an admission by A. that a sum certain 
is due from him to B. Such an admission was at one t*™* 
garded as raising an implied promise to pay the amount stated, u 
it was always the rule at common law that an infant coul 
thereby bind himself,* even though the items of account consis t 
of necessaries.’ In the modem law, however, an f count sutM 
is only prima facie evidence of a debt which may be re ^ 
contrary evidence, and therefore its inclusion in the 
declared by the Act to be void is almost superfluous. 

The Art, it will be noticed, provides that the "S j, 
contracts mentioned shaU be “absolutely ^ rise 

might be inferred that they are complete nullities ^ 
neither to rights nor to liabilities in so.caIIeii 

however, two grounds upon which we may say i 

of- 

inflmcy isa pers.^1 

can take advantage but the infant him^lf, bound.” 

at common law that the other contracting p y . ,he 

Despite the wording of the Act, it ^ , „ further, it i> 

profession that the position has not been Icjislaiure was 

not without significance that the however, 

to relieve infants, not tradesmen. An -- 


> Fe SoUvhoff. Es pawU Marerelt. [r890 * Q* 
4i6.^/rL<T>e3.L.J. 

* Infra, p. 6io. 

•Pearee v. Brain. 

* " - a • — O' • ^ ^ ^ ^ 

I aSa: (IMol • -'ll E K. 3„»S- 

Q. R.. pp- 99-*o»* 
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maintain an action for specific performance, since this remedy 
cannot be granted against him.^ 

Secondly, it would seem logical that money paid for goods by Money paid 
an infant under an absolutely void contract ought to be recover- Jj^e<!ov°rabi( 
able by him as being money had and received to his use. unless con- 
Property received under a void transaction cannot as a rule be sideration 
retained. This is not so, however, in the case of an infant’s 
contract. The rule is that money or goods delivered by an 
infant to the other party to a void contract is recoverable only 
if there has been a total failure of consideration. 

Thus in Valentmi v. Canalih — 


An infant took a lease of a house and agreed to buy the furniture 
for £io 2. He paid £68 on account, but after occupying the house 
and enjoying the use of the funuture for some months he re¬ 
pudiated the contract and claimed to recover the £68 
It was held that, though he was not liable on his executory 
promise to pay the balance of the sum due, the fact that he had 
received part of the consideration precluded him from recovering 
the ^68. The same principle was applied in Pearce v Brain^ to a 
contract for the exchange of chattels. An infant exchanged his 
motor-cycle for a second-hand car belonging to the defendant, 
both vehicles being valued at The car broke down after 

being driven for seventy miles. The contract was void under the 
first section of the Act, but the infant was not allowed to enforce 
the return of the cycle. He could not show a complete failure of 
consideration. 

On the other hand, the decision of Oliver, J., in Coutts ^ Co. Guarantee of 
V. Brotone^Lecky* favours the view that a contract falling within 
the section is completely devoid of effect. In that case it was held n void, 
that, since a loan made to an infant by way of overdraft is void, a 
guarantee of the loan must also be void. The essence of a guaran¬ 
tee is that there should be a debt due from the principal debtor, 
and, to quote the words of the learned judge, “ there is no debt 
here, for the Act of 1874 says so 

The question whether the words “ absolutely void ” are to be Does 
taken literally is thus far from settled. It is a question that can 
be tested in a practical form by asking whether the delivery on fnfantbuyer? 
credit by a tradesman to an infant buyer of goods that are not 
necessaries passes the property to the infant. If the contract of 
sale is absolutely void, the logical inference is that the ownership 
remains unchanged, and that the tradesman should therefore be' 
able to recover the value of the goods in an action of trover or 
detinue. As bet^veen the infant and tradesman, however, the 
doubt can never be resolved, for, as we shall see, it is established 
by an independent rule that an infant is not answerable ex delicto 


V. BoUand (1828), 4 Russ. 298, infra, p. 567 
(i88q).24Q B.D 166 S<v 73L Q.R. pp *o»-5;74L.Q.R.. pp. 101-3 
C> 9 J 9 ] 2KB 310, [1929] All E. R. Rep. 627. 

^ _ C‘ 947 ] K. B 104; [1940] 2 All E. R. 207 See 24 Mod. L Rev p. 648 (M. 
runoston). 
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infancy, or upon any ratification made after full age of any promise 
or contract made during infancy, whether there shall or shall not 
be any new consideration for such prombe or ratification after full 
age. 

This section applies to all contracts made by an infant except 
contracts for necessaries, for beneficial service and for the acquisi¬ 
tion of some interest in property of a permanent character. It 
was argued in Coxhead v. MuUxs * that the section applied only to 
the ratification of the three contracts specihcally declared void by 
the first section, but the court repudiated the suggestion and held 
that a promise to marry was incapable of ratification. 

The distinction drawn in the section between a promise to Ratification 
pay any debt and a ratification of any promise or contract is 
perplexing, and it has been suggested that the draftsman was from new 
influenced by the old system of pleading under which a “ debt ” promise, 
was enforced by indebitatus assumpsit but a contract by assumpsit, 
and thus it would be inappropriate to speak of ratifying a debt.* 

Another and perhaps more likely explanation is that the word 
“ such " was inadvertently omitted before the words “ promise 
or contract,” and colour is lent to this by the speech of Viscount 
Middleton during the second reading of the bill in the House 
of Lords. He explained that the object of the section was to 
stop the practice by which moneylenders made a loan to an infant 
at an exorbitant rate of interest, put no pressure upon him until 
he attained his majority, but then tempted him by some small 
additional advance to make himself responsible for principal and 
interest that had accrued during infanqr. Viscount Middleton 
then said:— 


” The second clause of this bill would prevent a man from being 
sued at law upon any promise made after full age to pay any debt 
contracted during infancy, or upon any ratification of any tuck 
contract, whether there should or should not have been any new 
consideration for such ratification.’ 


However, the section as it now stands enacts two things;— 
First, that a fresh promise made after full age shall not render 
actionable a debt contracted during infancy ; 

Secondly, that no ratification after full age of any contract 
made during infancy shall be a ground of action.* 

It follows, therefore, and has been decided, that a new 
promise supported by a fresh consideration, made by an infant 
after his majority to the same effect as one that he made during 
infancy, is im^alid if it relates to a debt but is valid if it concerns 
a promise to perform any other obligation.* An example is a 
promise to marry. This leads to a somewhat subtle distinction 
8 ®^" pen ratification and a fresh and independent promise. 
“Ratification” is not the same as “ promise,”* A ratification refers 
to the past, and is merely an intentional recognition and confirma¬ 
tion of a previous promise,’ but a fresh promise is something 


* («878). 3 C. P. P. 439 
Jyt-Q R. pp 209-10. 

liansard. vol 219 13rd series), col. 1668. 

418 V. n*errdU (18S0], 5 C. P. I>. 410, p*r Lord Coleridge, at pp. 

• DilcAdm V. U*o»Ta« (jSSo). 5 C. P. D. 410. 

1 DUnt (1854). 10 Exeb. 306, per Parke. D , at p. 3x0. 

Ditekim v, li’ceraU, supra, per Liodley. J„ at pp. 4x3-13. 
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more than a resuscitation of the past—something more than mere 
repetition. If, for instance, an infant makes a promise to marry 
and after coining of age continues to treat himself y an enpg 
person, his conduct is at the most a ratifouon of 
Ld does not render him liable;' but if 
afresh, as by asking his fiancie to fix the wedding J 

saving to her " now 1 may and will marry you as soon m possibly 
SThale obtained my faLr’s consent,”' 'here is evince from 
which a new and independent promise may !>= 

It will be seen from the wording of this ^ m d«ff h 
pretation, like that of the first section, is void 

would seem, however, that the effert The 

in the sense which Utvyers normally | my, it b 

SECTION n. delictual UABILITY OF 
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for defamation, trespass is not^^^^ 

a tort directly connected with X to enforce such a 
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been committed had no contract been made. Why was the 
wrongful jumping in a different legal category from the wrongful 
riding ? What is the test which determines whether the conduct 
of the infant is a tort independent of the contract and therefore 
actionable ? The answer would appear to be that an infant is 
liable in tort only if the wrongful act that he has done is one of 
a kind not contemplated by the contract.* If he hires a horse 
for riding, the act contemplated by the contract is riding, and 
he cannot be liable however immoderately he may ride ; but on 
the other hand, the hire of a horse only for riding does not con¬ 
template the act of jumping. The same test serves to distinguish 
two more recent cases. In Fatocett v. Smethurst^ an infant hired 
a car for the specific purpose of fetching his luggage from Cairn 
Ryan Station, and when he got to the latter place he drove further 
away to Ballantrae. It was held that he was not liable in tort for an 
accident that occurred during the further drive. In the words of 
Atkin, J. :— 

“Nothing that was done on that further journey made the de¬ 
fendant an independent tortfeasor. , . . The extended journey was 
of the same nature as the original one, and the defendant did no 
more than drive the car further than was intended.” 

But in Ballett v. Mingay? an action of detinue succeeded 
against an infant for the return of certain articles which he had 
borrowed from the respondent and which he had without authority 
lent to a friend. 

“On looking at the evidence,” said Lord Greenb, M.R., “it 
seems to me that, when properly construed, the terms of the haiU 
ment of these articles to the infant appellant did not permit hun to 
part With their possession at all. If it was the bargain that he 
might part with them, it was for the infant to establish that fact, 
and It seems to me that he has failed to do so. On that basis the 
action of the appellant in parting with the goods was one which 
fell outside the contract altogether and that fact brings the case 
within the case ... of Burnard v. Haggis ” 

Whether the act that the infant has done must be taken to be 
within the contemplation of the parties may perhaps depend upon 
the nature of the subject-matter. In Ballett v. Mingay this 
consisted of an amplifier and a microphone, articles that a lender 
would naturally expect a borrower to retain in his own possession, 
but the decision might have been different had the infant parted 
temporarily with a bicycle that he had hired from the plaintiff. 


SECTION III. THE EQUITABLE DOCTRINE OF 
RESTITUTION. 


We have just seen that at common law an infant is not liable 
in deceit if he induces another to contract with him by making 
some false representation, as for example that he has reached the 
age of majority. If, for instance, he obtains money or non- 
necessary goods from another by such a misrepresentation, 


* This was the view of the late Sir Frcdenck I^Uoclc (Contracts. 12th Edo 
p 63) It was adopted by Kennedy, L.J., in Lethe (E.). lid v SktiU, [1914] 
3 K. B. 607. at p 620 and confirmed by Atkin. J., in Faa<ett v. Smethunt 
(191.4). 84 Jr 3 ^(K B) 473: andby the Conrt of Appeal in lialltttv Mtngay, 


[19131 K. B aSi; [ 1943 ! » All E. K. 143 
‘( 19 I 4 I. 84 L J (K.B)473 
* t» 943 ] K. B. aSt ; [1943) x AU E. R. 
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he cannot be sued either on the express contract, or for monc 
had and received, or, since the fraud is connected with th 
contract, in tort.* But since it should be obvious that " infant 
are no more entitled than adults to gain benefits to themselve 
by fraud,equity has developed a principle which requirei 
benefits to be disgorged, if they are still in the possession of thi 
fraudulent infant. 

The limits of this doctrine of restitution are somewhat ill- 
defined, There are three types of case to which it may be relevant. 

First, the infant obtains goods by fraud and remains in 
possession of them. Here there is no doubt that the doctrine 
applies and that an order for restitution will be made.* 

Secondly, the infant obtains goods by fraud but ceases to 
possess them. If the doctrine is limited to the restitution of the 
very goods obtained, it follows that it cannot be invoked in this 
case, for to make the infant liable to repay the value of the goods, 
or even to restore another article for which they have been ex¬ 
changed, would in effect be to enforce a contract declared void by 
statute. The authorities would seem to establish that the 
doctrine is so limited. As A. T. Lawfemcb, J. said in R. Lme, 
Lid. V. Sheillf "if when the action is brought both the property 
and the proceeds are gone, I can see no ground upon which a 
court of equity could have founded its jurisdiction .' In the 
same case Lord Somner stated the position as follows*: 

'* I think that the whole current of decisions down to *9i3> *P*** 
from dicta which are inconclusive, went to show that wh 
infant obtained an advantage by falsely representing him e 
of full age equity required him to restore his ill-gotten .. 
release the party deceived from obligations or acts in . ujjj, 

the fraud,* but scrupulously stopped short . .vtn 

a contractual obligation entered into while he was an * ' 

by means of a fraud. . . . Restitution stopped where tepaym 

The reason why Lord Sumner confined this review jjj 

the discussions prior to 1913 was that in that year Lush, J** . ’ 

Stocks V, imoftP that an infant who had 
misrepresenting his age and had later sold them w’as .. 
for th? proceeds of Jc. U is ^xtremely difficuU to 
decision either with the principles laid down .. . • 

Appeal in R. Leslie, Ltd. v. Skeill or with what ‘XVthe 
case.* Lush, J.. reiied chie fly upon a decision m - 

■ . w) L„ih. ia. V. “ f 


SMk.T <iS59). 1 D« c. * (o “t 

• ^ hearsuffirnt 


12 Ch. D. 67<. 

«[1914] 3 K. B. 607, atp. 6 * 7 - 
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breach by paying the money over again. Co*y v. 
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Lords Justices held, though with reluctance, that a loan obtained 
by an infant who had misrepresented his age was provable as a 
debt in his subsequent bankruptcy.*^ It is now admitted, however, 
that this decision merely expresses a rule of bankruptcy law, not a 
principle of general application rdevant to such facts as arose in 
Stocks V. Wilson.^ Moreover, the question in the 1858 case was 
not whether the lender had a personal claim against the infant, but 
whether, in competition with other creditors, he could claim a 
share of the assets that had been surrendered to the trustee in 
bankruptcy.^ 

Thirdly, the infant obttins a loan of money by fraud. The 
contrast stressed by Lord SuNtNER between restitution and repay¬ 
ment necessarily excludes the doctrine in this case, for the very 
essence of a loan of money is that the borrower shall repay the 
equivalent amount, not that he shall restore the identical coins. 
Thus it was held in Leslie v. Sheill * that an infant could not be 
compelled to restore a loan of £400 which he had obtained by a 
fraudulent misstatement of his age, for to do so would constitute 
in effect an enforcement of the contract, not an application 
of the doctrine of restitution. If, of course, the very coins or 
notes obtained by the infant were identifiable and if they were 
still in his possession, a highly improbable case, the doctrine 
could no doubt be invoked. 

‘« King, Ex parti Unity Joint Stock Mutual Banking Association 
(x 858).3 DeG I T.63 ' 

I I^sUt V. Shtill, (1914] 3 K. B. 607. at pp 6 * 4 , 618. 

* Ihii., atp. 6i6. 

* 5upfa. 
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CHAPTER II 


CORPORATIONS 

Two important matters that require consideration in • 

with corporations are the doctrine of ultra vires and the form in 

which their contracts must be made. 


(A) THE DOCTRINE OF ULTRA VIRES. 

It is essential, of course, that a contracting party should be a 
person recognized as such by the law. Persons in law, however, 
are not conhncd to individual men and women. If two or more 
persons form themselves into an association for the purpose of 
some concerted enterprise, as happens, for example, upon the 
formation of a club, a trade union, a partnership or a trading 
company, the association is in some cases regarded by the law 
as an independent person, i.e. as a legal entity called a “ cor¬ 
poration,” separate from the men and women of whom it consists, 
but in other cases it is denied a separate personality and Is called 
an unincorporate association. Whether an association falls into 
one class or the other depends upon whether it has been in¬ 
corporated by the State. 

Independent juristic personality can only be conferred upon an 
association, according to English law, by some act on the part of 
the State, represented either by the Crown in the exercise of its 
prerogative rights, or by the sovereign power of Parliament.” * 


An unincorporatc association, such as a club, is not a competent 
contracting party. If a contract is made on its behalf no indi¬ 
vidual member can be sued upon it except the person who 
actually made it and any other members who authorized him 
to do so.* 

The main classification of corporations is into aggregate and 
sole. A corporation aggregate is a body of several persons united 
together into one society which, since it may be maintained by a 
constant succession of members, has the capacity of perpetual 
existence. Examples are the mayor and corporation of a city 
and a trading company incorporated under the Companies Act, 
1948. A corporation sole consists of a single person occupying 
a particular office and each and several of the persons in perpetuity 
who succeed him in that office, such as a bishop or the vicar of 
a parish. 

” The law therefore has wisely ordained that the parson, quatenus 
parson, shall never die, by m^ng him and his succKsors a cor¬ 
poration. By which means all the original rights of the parsonag 
are preserved entire to the successor; for the present _in<mm n 
and his predecessor who lived seven centuries ago are in 
and the same person; and what was given to the one was gi 
to the other also.” • ____— 


* Stephen’s Coinmentanes. igth Edn . Vol I. P 3*9 

•Brodlev Egg Farm. iJd. v. Clifford. [1943] 2 All 37®’ Jcj 

ecial status of a trade union, see Bonsor v. MusiCtans Unton. ir95'>J 
C. 104 fig 55 ] 3 All E R. 518 
» Blackstone’s Commentanei VoL i, p. 470. 
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The consent of the Crown, thus necessary to the creation of 
a corporation, may either be express or implied. It is express in 
the case of chartered and statutory corporations. The Cro^vn 
has a prerogative right to incorporate any number of persons by 
charter, and it is to this method that some of the older trading 
companies such as the Hudson’s Bay Company and the P. & O. 
Steam Navigation Company, owe their existence. Incorporation 
by statute may take two lorms The members of an association, 
whether united for trade or for some other purpose, may form 
themselves into a corporation by obtaining a special Act of 
Parliament; or alternatively, if united for trading purposes and 
if not less than seven in number, they may comply with the 
general conditions laid down in the Companies Act, 1948, and 
obtain registration as a limited liability company. The consent 
of the Crown to incorporation is implied in the case both of 
common law and of prescriptive corporations. An example of 
the former is an ecclesiastic^ corporation sole such as a bishop 
or a parson. A prescriptive corporation is a body of persons 
which has been treated as a corporation from time immemorial 
but which cannot produce a charter of incorporation. The 
existence of a charter is presumed by the law, and such a body 
enjoys the same rights as a chartered company. 

The doctrine of ultra vires ordains that a expressly 
corporation can exercise only those powers which are suiutory 
or implicitly conferred by the statute itself. It does not apply 
to corporations created by charter. In the words of Bowen, L.J. : 

At common law a corporation created by the King's charter 
has prime facie the power to do with its property sll such acts as 
an ordinary person can do, and to bind itself to such contracts as 
an ordinary person can bind himself to.” * 

But in the case of statutory corporations the position is different. 
Here, as the same learned judge inskts :— 

” What you have to do is to find out what this statutory creature 
is and what it is meant to do; and to find out what this statutory 
creature is you must look at the statute only, because there, and 
there only, is found the definition of this new creature.” • 

A trading company, for instance, incorporated under the 
Companies Act is required to have articles of association (which 
regulate matters of internal administration), and also a memo¬ 
randum of association. The memorandum is the charter which 
defines the statutory creature by stating the objects of its existence, 
the scope of its operations and the extent of its powers. A 
company so created can pursue only those objects set out in the 
memorandum. Its area of corporate activity is thereby restricted, 
so that if, for instance, it is authorized to run tramways, it is not 
entitled to run omnibuses. It may exercise and only exercise the 
powers set out in the memorandum and such powers as are reason¬ 
ably incidental to or consequential upon the operations that it is 
authorized to perform. Evciything else is ultra vires and void.* 
Thus a contract which relates to some object not defiiied either 
expressly or by implication in the memorandum k void, and 

* UVnlsw* (Barontss) v, Biter Dee Cc (>887). 36Cb. D.674. noteatp.685. 

* Ibid. For tbe Itnutej scope of the doetnoe. see 63 L. Q. R. p. 66. 

* A.-G. r. Great Eastern By. Ca. (l8Se), 5 App. Cat. 473, at p. 478. 
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CHAPTER n 


CORPORATIONS 

Two important matters that require consideration in connection 
with corporations are the doctrine of ultra vires and the fonn in 
which their contracts must be made. 


(A) THE DOCTRINE OF VVTRA VIRES. 

essentiaJ, of course, that a contracting- party shouid be a 
porate asso- Person recognjzed as such by the law. Persons in law, however, 
ciations. are not confined to individual men and women. If two or more 
persons form themselves into an association for the purpose of 
some concerted enterprise, as happens, for example, upon the 
formation of a club, a trade union, a partnership or a trading 
company, the association is in some cases regarded by the law 
as an independent person, i.e. as a legal entity called a '* cor¬ 
poration,” separate from the men and women of whom it consists, 
but in other cases it is denied a separate personality and is called 
an unincorporate association. Whether an association falls into 
one class or the other depends upon whether it has been in¬ 
corporated by the State. 

“ Independent juristic personality can only be conferred upon an 
association, according to English law, by some act on the part of 
the State, represented either by the Crown in the exercise of ita 
prerogative rights, or by the sovereign power of Parliament." * 


An unincorporate association, such as a club, is not a competent 
contracting party. If a contract is made on its behalf no indi¬ 
vidual member can be sued upon it except the person who 
actually made it and any other members who authorized him 
to do so.* 

» The main classification of corporations is into aggregate and 
sole. A corporation aggregate is a body of several persons united 
together into one society which, since it may be maintained by a 
constant succession of members, has the capacity of perpetual 
existence. Examples are the mayor and corporation of a city 
and a trading company incorporated under the Companies Act, 
1948. A Corporation sole consists of a single person occupying 
a particular office and each and several of the persons in perpetuity 
who succeed him in that office, such as a bishop or the vicar of 
a parish. 

“ The law therefore has wisely ordained that the parson, 
parson, shall never die, by making him and his successors a 
poration. By which means all the original rights of the paiso ^ 
are preserved entire to the successor; for ^e present tnevm 
and his predecessor who lived seven centuncs a^ are in 1 , 

and the same person ; and what was given to the one was g 
to the other also."* ___ - - 
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The consent of the Crown, thus necessary to the creation of 
a corporation, may either be express or implied. It is express in 
the case of chartered and statutory corporations. The Crown 
has a prerogative right to incorporate any number of persons by 
charter, and it is to this method that some of the older trading 
companies such as the Hudson’s Bay Company and the P. & O. 
Steam Navigation Company, owe their existence. Incorporation 
by statute may take two forms The members of an association, 
whether united for trade or for some other purpose, may form 
themselves into a corporation by obtaining a special Act of 
Parliament; or alternatively, if united for trading purposes and 
if not less than seven in number, they may comply with the 
general conditions laid down in the Companies Act, 1948, and 
obtain registration as a limited liability company. The consent 
of the Crown to incorporation is implied in the case both of 
common law and of prescriptive corporations. An example of 
the former is an ecclesiastic^ corporation sole such as a bishop 
or a parson. A prescriptive corporation is a body of persons 
which has been treated as a corporation from time immemorial 
but which cannot produce a charter of incorporation. The 
existence of a charter is presumed by the law, and such a body 
enjoys the same rights as a chartered company. 

The doctrine of ultra vires ordains that a expressly 
corporation can exercise only those powers which are statutory 
or implicitly conferred by the statute itself. It does not apply 
to corporations created by charter. In the words of Bowen, L J. : 

“ At common law a corporation created by the King’s charter 
has prime facie the power to do with its property all such acts as 
an ordinary person can do, and to bind itself to such contracts as 
an ordinary person can bind himself to.” * 

But in the case of statutory corporations the position is different. 
Here, as the same learned judge insists:— 

” What you have to do is to find out what this statutory creature 
is and what it is meant to do; and to find out what this statutory 
creature is you must look at the statute only, because there, and 
there only, is found the definition of this new creature.” • 

A trading company, for instance, incorporated under the 
Companies Act is required to have articles of association (which 
regulate matters of internal administration), and also a memo’ 
random of association. The memorandum is the charter which 
defines the statutory creature by stating the objects of its existence, 
the scope of its operations and the extent of its powers. A 
company so created can pursue only those objects set out in the 
memorandum. Its area of corporate activity is thereby restricted, 
so that if, for instance, it is authorized to run tramways, it is not 
entitled to run omnibuses. It may exercise and only exercise the 
powers set out in the memorandum and such powers as are reason¬ 
ably incidental to or consequential upon the operations tliat it is 
authorized to perform. Everything else is ultra tires and void.* 
Tims a contract which relates to some object not defined either 
expressly or by implication in the memorandum 'S void, and 

* (fiarfftuii) V. Rtrer Dee Co (1887), 36 Ch. D. 67*. note at p. 685. 

■ v*i hmifed scope of the doctnne. see 63 L. Q. R. p. 66. 

V. Great Eastern Ry. Co. (iSSo). 3 App. C*», 473, «t p. 478. 
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there are no poastble means by which it can be validated, 
not even by the unanimous vote of alj the corporators. A judg¬ 
ment, for instance, given against the company with its consent for 
the amount due under the contract is of no avail, for “it cannot be 
of more validity than the invalid contract upon which it was 
founded^” The locus classicus in this matter is Ashbury Raihay 
Carriage Company v. Richest — 


Ashbury 
Railway 
Carriage Cc. 
V. Rtcht. 


The objects of the appellant company, as stated in the memo¬ 
randum of association, were ** to make, sell or lend on hire, railway 
carriages and waf^ns, and all kinds of railway plant, httings, 
machinery and rolling stock ; to carry on the business of mechanical 
engineers and general contractors; to purchase, lease and sell 
mines, minerals, land and buildings; to purchase and sell as 
merchants, timber, coal, metals or other materials, and to buy and 
sell any such materials on commission or as agents.” 

The directors agreed to assign to a Deigtan company a concession 
which they had bought for the construction of a railway in Belgium. 
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It was held that this agreement, since it related to the construction 
of a railway, a subject-matter not included in the memorandum, 
was ultra vires^ and that not even the subsequent assent of the 
whole body of shareholders could make it binding. Therefore, an 
action brought by the Belgian company to recover damages for 
breach of the contract necessarily failed. 

This doctrine, however, has been debilitated almost to the 
point of extinction by the decision of the Court of Appeal in Sell 
Houses, Ltd. v. City Wall Properties Ltd.^ In that case, the com¬ 
pany was authorized inter alia to carry on any other trade or 
business which in the opinion of the directors might be carried on 
advantageously in connexion with or ancillary to its main business 
of developing housing estates. The court held that to make the 
opinion of the directors the criterion of whether a new business 
was intro vires was legitimate, provided that it was reached in good 
faith. Thus the protection which the doctrine of ultra vires has 
hitherto afforded to prospective shareholders and to creditors is 
greatly weakened. Reliance can no longer be placed upon an ob¬ 
jective inspection of the memorandum of association, for the 
directors may embark upon a new venture that has no apparent 
connexion with the main business of the company. 

Although it has thus long been held that a corporation can 
plead the defence of ultra vires when sued for breach of contract, 
opinions differ as to whether the defence is open to the other party 
to the contract if he is defendant to the action. It would seem on 
principle that it should be available to him, for “since the effect of 
the ultra vires doctrine is to render the contract void and not 
merely voidable or unenforceable, and since this is insisted 
the extent that neither judgment by consent nor ratification fay 


* Great Narth-lf'est Central Railway v CharfeMs. [iB ^3 A, C- IH- Pj 
144 j adopted In re Jon Beaufortt [lamion). Ltd., I1953) Cb- * 3 *! [* 953 J 

^ L. R. 7 H. U 65s. As to the right ai a company to 

Itoua payments, sea Parke v.^aUyHtws Ltd. [iseaj Cb. 9*7; 1 ^ 96*1 * Aa £• 

^^^*[1966} a Q. B. 656, £1966) 2 AME. ». 674 ; ^ 9 ' 

(P. V, B.); ag Mod. L. Rev., pp. 673-A (K. XV. Wedderburn). 
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all the shareholders can render it valid, it should follow that 
neither party is able to enforce the contract”.^ 

(B) FORM REQUIRED FOR CORPORATE CONTRACTS. 

I. Contracts made before the Corporate Bodies’ 

Contracts Act, i960. 

The rule at common law is that the contract of a corporation Seal requii' 
is not enforceable unless it is made under seal. “ The seal is 
required as authenticating the concurrence of the whole body 
corporate”.* 

This rule, however, is subject to three exceptions of so com- Exceptions 
prehensive a nature that it has long ceased to affect trading, as 
distinct from non-trading corporations. 

First, a corporation may be empowered by the terms of its (>) Use of s« 
constitution to enter into simple contracts. The outstanding ^*^by*coi 
example of this occurs in the case of companies incorporated poration’s 
under the Companies Act, 1948, for it is expressly provided constitutioi 
that any contract, which if made between private persons would 
require writing, may be made on behalf of the company in 
writing signed by any person acting under its authority, express 
or implied^ and that any contract which would be valid if made 
orally by private persons may be made orally on behalf of the 
company by such an agent.* Similar provisions are contained in 
the Companies Clauses Consolidation Act, 1845,* and these are 
normally adopted where a company is incorporated by special 
Act of Parliament. 

Secondly, if it is of paramount convenience, so great as to (“) 
amount almost to a necessity, that a corporation should make ^quent** 
certain classes of contracts without using its seal, then such occurrence 
contracts, even though unsealed, are valid.* The business 
operations of a corporation would be unreasonably impeded 
if routine contracts of frequent occurrence or trifling importance 
were to require the formality of a seal. Thus in one leading case 
it was held that the general rule which requires the use of a 
seal did not apply to a contract for the supply of gas by a gas 
company. • Lord Denman said:— 

“ Wherever to.hold the rule applicable would occasion very great 
inconvenience, or tend to defeat the very object for which the 
corporation was created, the exception has prevailed ; hence the 
retainer by parol of an inferior servant, the doing of acts very 
frequently recurring or too insignificant to be worth the trouble 
of affixing the common seal, are established exceptions : on the 
same principle stands the power of accepting bills of exchange, and 
issuing promissory notes, by companies incorporated for the 
purposes of trade, with the rights and liabilities consequent there¬ 
on.”^ 

^ In Bell Houses, Ltd -v.City Wall Praperttes, supra, the Court of Appeal did 
not have to consider the question, since they held the contract to be tnira vires, 
reversing in this respect the decision of Mocatta. J The latter examined the 
authorities and held that a defendant can avail himself of the plea of ultra vires: 
see 24 Mod. L Rev , p. 718 {M. P. Fnrmston), from which the words quoted 
above are taken. 

• Mayor of Ludlow v. Charlton (1840), 6 H. ft W. 815, at p. 823 per curiam. 

• Companies Act, 1948. s. 32. 

• S. 97. 

Church v. Imperial Cos Light and Coke Co. {X837}, 6 Ad. ft El. 846. 

• Ibid, 

’ Ibid., at p. 86x. 
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Part V, Capadty of Forties. 

“ “nfract, B-hcther of great or of littk magnitude, may 
compaov niadc wthout a deed, provided that it is incidental to the 

within the objects and purposes for which the trading company has been 
mcprporatcd.J It is essentia! that the contract should be within 
the scope of the company’s constitution. Thus it has been held 
that a company^ incorporated for the working of collieries may 
make a valid simple contract for the erection of a pumping 
engine,* but that a company which was restricted by its constitu¬ 
tion to dealing in copper could not make a valid contract for the 
supply of iron rails.* 

Non-tradiog Thus, trading corporations have long been virtually 
corpontioo. pj-ggjj the necessity to use a seal. But a non-trading 
corporation that has not been incorporated under the 
• Companies Act or under a private Act can at common Jaw 
invoke only two relajtatlons of the rule requiring it to contract 
under seal. 

First, where the contract is of frequent occurrence or triGing 
importance. Secondly, where a contract that is incidental to the 
purposes for which the corporation exists has been duly performed 
by one of the parties. In this case an action lies against the other 
party for breach of an implied promise to pay for the benefit 
requested and received.* It follows that an execut9ry contract is 
not enforceable at common law cither by or against a non¬ 
trading corporation unless it is under seal.* 


Corporate 
Bodies’ 
CoQtracts 
Act. i960. 


z . Contracts made apitr the Corporate Bodies’ 
Contracts Act, i960. 

The Law Reform Committee in its 8ih report, after stressing 
the difficulties that have arisen in practice from these common 
law rules, recommended that the provisions of the section 32 of 
the Companies Act, 1948,* should be extended to corporate 
bodies generally.' It coiJd see no reason or principle why the 
aufhcnridty of an act by a corporation should be treated in any 
different manner as regards third parties from an act done on 
behalf of a natural person. 

■ ■ • ’ .-n ni-r<rtn, thC 

. , . - • , . ..... r . M. br 

. ■ ■ . . . ■ ■ ding 

. . . . • . . ' ■ »etrt 

' . • . - • . . ■ and 

those required to prove the authenticity oi any ouiei aci.’ ' 


Effect has now been given to the recommendation by the Corporate 
Bodies’ Contracts Act, i960.* As regards the formal validity of a con¬ 
tract,therefore,“any body corporate, wherever incorporated, is in 
the same position as 3 natural person. If the law requires a natural 


» South of Inland Colliery Co. v. WoddU (1868J. L. R. 3 C. P. 463. 

* Ibid. 

» Copper Mint**'Co. V. Fo* {x»3t). n.rfW,«v 

* Clarke v. Cuekfieid Union (1833), a* L. J. (Q- B.) 349; Laviofi v. Btllencay 

turaJ Disiriet Couneil. * K B. 77 ** . _ , r n n 

* A. R. Wright fS- Son. IM. rr. Xom/ord Sorouih Counal, Wbli * Q- 

Cr 95613 All E. R. 7S3. 

* Supra, p. 389. 

’ Could. 6 s3. 
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person to contract by deed (as in the case of a gratuitous promise), 
or in writing signed by the parties to be charged therewith (as in 
the case of a contract of guarantee), these requirements must be 
observed by the artificial person. Otherwise, a contract made 
orally on its behalf by any person acting under its authority, 
express or implied, is valid in point of form.^ The same rules 
apply to the variation or discharge of its contracts.^ These statu¬ 
tory provisions do not prevent corporations from requiring, as a 
matter of internal management, that certain of their contracts 
shall be made only under seal.* 

The Act, however, applies only to contracts made after July 
29th, i960, and therefore cases may still arise in which the common 
law rules will be applicable. 


* Corporate Bodies' Contracts Act, 1960, a. i (i\ (aj. 

* Jbirf., s. I (3). 

* Ibid. s. I (4). 
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PERSONS MENTALLY DISORDERED 
AND DRUNKARDS 

Mental disorder.—The word “lunatic” has been used since at 
least the i6th century to describe a person who becomes insane 
after birth, but it was discarded by the legislature in 1930 in 
favour of “person of unsound mind,"^ a term that was not 
statutorily defined. This in turn has been replaced by “person 
mentally disordered” or more shortly “mental patient,” and mental 
disorder is exhaustively defined.* This definition relates to the 
treatment and care of mental patients and to the administration of 
their proper^, but it does not affect the question of their con¬ 
tractual capacity,* This remains subject to the rules formulated 
by the courts. 

If a genuine consent were necessary to the formation of every 
agreement it would follow that a mental patient could not make a 
valid contract. Here as elsewhere, however, the necessity of 
interpreting conduct by its effect upon reasonable persons has 
forbidden so simple a proposition. The Jaw on the subject has 
varied, but the modern rules are clear. 

The first question in all cases is whether the party at the time 
of contracting was suffering from such a degree of mental dis¬ 
ability that he was incapable of understanding the nature of the 
contract.* If so, the contract is not void but voidable at the mental 
patient’s option, provided that his mental disability was known or 
ought to have been known by the other contracting party.® The 
burden of proving this knowledge lies upon the person mentally 
disordered.* If, however, the contract was made by him during 
a lucid interval, it is binding upon him notwithstanding that his 
disability was known to the other party.’ 

Again, it is immaterial that the mental disability is known to 
the other party, if necessaries are supplied to a person mentally 
disordered or to his wife, suitable to the position in fife in 
which he moves, for in this case an implied obligation arises to pay 
for them out of his property. * The obligation does not arise unless 
it was the intention of the person supplying the necessaries that he 
should be repaid. He must intend, not to play the r 61 e of a bene¬ 
factor, but to constitute himself a creditor.* 


1 Mental Treatment Act, 1930. 

* Slental HeaJth Act, 1959, s. 4. 

* Halsbury’s Laws of England, vol *9. paras. 79*~3- 

* BourAlon V. (1873). L.R -3 P. D-64. at P- 7 *- . 

*MoUon V. Cantfcus {1848J. 3 E*cb. 487; affd. 1849!. 

Imperial Loan Co. v, Slone. [1892) i Q. a 599* Glass Co.. Ud. v. Jubb 

{1925). 134L.T. 36. 

» £f/v. Warren (t8o4).9 Ve9.6o5. & 

* Re Rhodes (1890). 44 Cb. D. 94: Read v. Ugard (sSsi). 6 Each. 63»- 

* Re Rhodes, snpta. 
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As regards the supply of necessary goods, this obligation to 
pay is converted by the Sale of Goods Act, 1893 into a statutory 
obligation to pay a reasonable price. S. 2 provides that:— 

Where necessaries are sold end delivered to a person who by 
reason of mental incapacity or drunkenness is incompetent to 
contract, he must pay a reasonable price therefor. 

Jurisdiction to manage the property and affairs of a mental 
patient is now conferred by Part VlII of the Mental Health Act, 

1959, upon “the judge,” i,e. certain nominated judges of the Chan¬ 
cery Division and also the master and deputy master of the Court 
of Protection. The jurisdiction is exercbable when the judge is 
satisfied that a person is incapable by reason of mental disability of 
managing his property and affairs,^ and it is of the widest nature. 

It includes the power to make contracts for the benefit of the 
patient and also to carry out a contract already made by him.® 

Drunkenness.—It is generally said, both by judges* and by Drunken- 
textbook writers, that the contractual capacity of a drunken person 
is the same as that of one who is mentally afflicted, but the 
decisions are few and not too satisfactory. The effect of Gore v. 

Giiron,* as qualified by Matthews v. Baxter,^ would seem to be 
that if A., when he contracts with B., is in such a state of drunken¬ 
ness as not to know what he is doing, and if this fact is appreciated 
by B., then the contract is voidable at the instance of A. It may, 
for instance, be ratified by him when he regains sobriety. It 
would appear, therefore, that a contract with a person so seriously 
afflicted must always be voidable, for unlike the case of insanity 
it is almost inconceivable that the extent of his intoxication can 
be unknown to the other party. 

A drunken person to whom necessaries are sold and delivered Necessanes 
is under the same liability to pay a reasonable price for them as 
is an infant or an insane person.® 


Power of the 
judge to 
make 
contracts 
for mental 
patients. 


* The former procedure under which after a formal inquiry ("inquisition”), 

a person could be declared to be of unsound mind ("lunatic so found"), and a 
person appointed (the "committee") to manage his person and property has 
been abolishe*^ • it—». v. -- . _ 

* Ibid, s 588 

* MoUon , ■ . . , •, « 

* (184SK 1 i '.i. ,v v. .,n 

* (•^TS). D. R. 8 Exch. 132. 

* Sale of Goods Act, 1893, s. 2 
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The contractual incapacity of a married woman, which for so 
long was one of the outstanding features of the common law, is 
now of little more than historical interest, for the Law Reform 
(Married Women and Tortfeasors) Act, 1935, has conferred upon 
her the same capacity as is possessed by any other normal person. 

At common law a married woman, subject to a few unim¬ 
portant exceptions, bad no contractual capacity. Her contracts 
were void. For one thing she had no separate personality, since 
she and her husband were one; for another, the effect of marriage, 
broadly speaking, was to transfer to her husband everything that 
she possessed or acquired so that she was left wdth little that could 
form the subject-matter of a contract. 

This rule, however, was greatly modified upon the introduc¬ 
tion of the equitable doctrine of the separate estate, according 
to which any property that was given to a married woman for 
her separate use ^vas treated in equity as being under her ex¬ 
clusive control. If property was given to her not simply, but 
by words which indicated either expressly or implicitly that she 
was to enjoy it for her sole and separate use, a practice which 
was always adopted in the case of marriage settlements, equity 
removed it from the control of her husband by regarding him 
as a trustee, and conferred upon the \vife full powers of enjoy¬ 
ment and disposition. One effect of this doctrine was to confer 
upon a married woman a limited capacity to contract. Any 
contract made with reference to her separate property was en¬ 
forceable in the sense that the property could be seiaed to satisfy 
the liability. It was a purely proprietary liability. No liability 
whatsoever attached to her personally, and she could not for 
instance be made bankrupt or committed to prison. Moreover 
she could not render her property liable unless she possessed it 
at the time of making the contract. 

The scope of these binding contracts was much enlarged by 
the Married Women’s Property Acts of 1870 and 1882, which 
introduced statutory separate estate by extending the equitable 
doctrine to all property belonging to married women irrespectively 
of whether ic had been expressly given to them for thar sepzrste 
use. The Act of 1882 provided in effect that ;— 


(а) If a woman married on or after January ist, 1883, all her 

property, no matter when acquired, ahouid be her eeparale 
property. 

(б) If a woman married before 1883, everything that she acquired 

after 1882 should be her separate property, bat what she 
had acquired before 1883 should remain subject to common 
law principJes, unless indeed, by the use of approf^te 
language, it had been made her separate property m equity* 

•nie Act also provided that a married woman should be capable 
of entering into and rendering herself liable in respect of an 
394 
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to the extent of her separate property on any contract, and of 
suing and being sued in contract. It still remained the rule 
however, that her contractual liability was solely of a proprietary 
nature, and also that she could not incur this liability unless she 
had separate property at the time of the contract. 

The next stage came with the Married Women’s Property Mamed 
Act, 1893, which provided that every contract entered into by 
a married woman, othenvise than as agent, should bind her Act; 1893. 
separate estate whether she possessed any at the time of the 
contract or not. No alteration, however, was made in the nature 
of the liability, which still remained proprietary, not personal. 

Moreover the Act expressly provided, in accordance with a Doctnne of 
principle that had obtained since Lord Thurlow’s day, that even restraint 
this proprietary liability should not exist in respect of separate pation!" * 
property which at the time of the contract was subject to a 
restraint upon anticipation. A restraint upon anticipation was 
designed to prevent a married woman from making an improvi¬ 
dent disposition of her separate property—a folly which she 
might commit under the influence of an extravagant husband. 

It came into being if a clause were inserted in a grant of property 
to a woman indicating that she was not to possess the power of 
anticipation or alienation. The effect of such a clause was to 
render void any disposition or contract by which she purported 
to alienate or to charge the property. Thus in the case of money, 
she was entitled to take the income as it fell due, but not to sell 
the capital or to subject it to any kind of future liability. 

A restraint affected a woman only while she was married.^ 

If imposed on a single woman, it could be disregarded by her, 
but it became effective if she married without having disposed 
of the property.* If a married woman became a widow the 
restraint was rendered ineffective, but it revived if she remarried 
while still in possession of the property.® 

A restraint upon anticipation had a serious effect upon the How con- 
contractual liability of a married woman. No property belonging 
to her which at the time of the contract was subject to a restraint afiectS by 
could be made available to satisfy any liability or obligation arising restraint 
out of the contract.® The vital moment was the moment when 
the contract was made. If at that time income arising from the 
restrained property was due to or had been paid to her, it was 
at her free disposal and, if still in her possession, could be attached 
to satisfy any judgment that might later be obtained against her 
in respect of the contract. But any income which became due 
to her at any time after the making of the contract could not be 
attached in satisfaction of the judgment. In Wood v. Lewis ® for 
instance:— 

A. agreed to pay £250 upon each quarter day to B. upon trust 
for a married woman during her lifetime, such sums to be for her 
Separate use without power of andetpation. Later the woman 
accepted a bill of exchange, and on December agth, 1913, judgment 
was recovered against her for the amount of the biU. On De- 
_cember 24th A. had paid to B. the aum of £250 that was due on 

^Stogdon V. Lee, [1891] t Q. B. 661. 

* 'TuIUH V. Armstrong (1840). 4 My, & Cr. 377, 

* Uawkes V. Hubback (1870), L. R, li Eq. 5. 

Barnett v. Howard, [1900] z Q. B. 784; Wood v. Lewis [1914] 3 K. B. 73 

* Supra. 
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the following day. 111* holder of the biU daimed that he w«, 
Si held by th« judgment debt by attaching the aum of^ayo 


The claim failed, ^ At the time when the woman made the 
contract fay accepting the bill the money due to her on any 
future quarter day was subject to the restraint, and therefore it 
could not be seized to satisfy a contract made earlier. The 
was not free at the date of the contract, and the fact that it was 
free at the date of the judgment was immaterial. 

proprietary emancipation of married 
' women was reached with the passing of the Law Reform (Married 

Women Tortfeasors) Act» 1935. In its first section this 
Act provides that a married woman shall— 

(c) be capable of acquiring, holding and disposing of any property ; 
and 

(i) be capable of rendering herself, and being rendered, liable in 
respect of any tort, contract, debt or obligation ; and 

(c) be capable of suing and being sued, either in tort or in contract 

or otherwise; and 

(d) be aubject to the law relating to bankruptcy and to the enforce¬ 

ment of judgments and orders, 
in all respects as if she were a fema sole. 

Effect of the Thus the old law has been altered in two respects, for not 

piopmtory ^ ^ married woman on the same footing as any other person 

rights with regard to the ownership of property, but what is much more 
important she is now personedly liable on her contracts. 

The change in her proprietary capacity is little more than a 
change in terminology, for married women alive to-day, whose 
husbands are still alive, will all have been married after 1882, 
and in their case, as we have seen, the Act of i88a provided that 
everything belonging to riiem should be their separate property. 
The position is the same now except that the expression 
“ separate property ” is no longer used. Everything belonging 
to them is their own piopeity. 

Effect of the The alteration in the contractual capacity of a married woman 
is of greater importance. Her liability for breach of contract is no 
longer proprietary, but personal, as in the case of other parties. 
She may be made bankrupt or be committed to prison for the 
non-payment of a judgment debt, and a judgment given against 
her in an action for breach of contract no longer directs that the 
sum adjudged shall be payable only out of her separate estate. 

The final change that the legislature has made in the pro¬ 
prietary position of the married woman is the total abolition of 
the restraint upon anticipation. This has been effected in two 
stages. 

The Law Reform (Married Women and Tortfeasors) Act, 
1933,1 provided that it should no longer be possible to attach to 
the enjoyment of any property by a woman any restriction upon 
anticipation or alienation wluch could not be attached to the 
enjoyment of the property by a man. 'Hiis Act, however, 
expressly preserved restraints imposed by an instrument exteu to 
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before January ist, 1936,* or by a will executed before that date 
if the testator died before 1946.* After the termination of war 
in 1945, it was felt that these continuing restraints, which had 
been imposed in more stable and prosperous days, bore with 
undue severity upon married women, since they would often 
find it difficult to meet the increasing burden of taxation if pro¬ 
hibited from drawing on capital. The Married Women (Restraint 
upon Anticipation) Act, 1949, has therefore abolished the excep¬ 
tions contained in the Act of 1935. It provides that:— 

No restriction upon antidpatton or alienation attached, or pur¬ 
ported to be attached, to the enjoyment of any property by a woman 
which could not have been attached to the enjoyment of that 
property by a man shall be of any effect after December 16th, 1949, 
whatever may be ffie date of the instrument that imposed the 
restraint.* 

The Married Women’s Property Act, 1964, though not concerned 
with capacity, deserves a mention. Its object is to reverse the 
rule that a acts as the agent of her husband when laying out 
the housekeeping money received from him, the consequence of 
which is that any savings effected by her belong to him. The Act 
now provides that:— 

“If any question arises as to the nght of a husband or wife to 
money derived from any allowance made by the husband for the 
expenses of the matrimonial home or for similar purposes, or to any 
property acquired out of such money, the money or property shall, 
in the absence of any agreement between them to the contrary, be 
treated as belonging to &e husband and wife in equal shares."* 


* S. a (x), proviso. 

• S. a 13) Co. 

• S. t. 

* Mamed Women’s Property Act. 1964, s t See 27 Mod L Rev, pp. 
378-80 ( 0 . M. Stone) The Act gives effect to the recommendation of the 
Royal Commision on Mainage and Divorce; see Cmd 9678 (1956) paras. 699- 
701. 
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The parties to a valid contract obtain and incur reciprocal 
rights and obligations. Are these rights and obligations confined 
to the contracting parties or may they be extended to persons 
who took no share in the formation of the contract ? Several 
hypotheses require consideration. Thus the parties may wish, 
at the very inception of their contract and by the inherent pressure 
of its terms, to confer benefits or to impose restrictions upon 
strangers. Or by virtue of the doctrine of agency, third parties 
may be able to sue or to be sued upon the contract. Or the parties 
may wish, at some date after the formation of the contract, to 
transfer to others rights and liabilities originally operating as 
between themselves. Again, the question arises whether the 
rights and obligations are transferable by operation of law, as 
for instance where one of the partis dies before the contract is 
discharged. 
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SECTION I. THE DOCTRINE OF PRIVITY 
OF CONTRACT. 

Contract In the middle of the nineteenth century the common law 
the pLties^ judges reached a decisive conclusion upon the scope of a contract. 

No one, they declared, may be entitled to or bound by the terms 
of a contract to which he is not an original party.^ The principle 
is still the determining factor m the common law, but it must be 
received with reservations. ' 

Law un- In the first place, the prindple was not accepted as universally 

xVtheentu^ earlier common law. In the Middle Ages the actions 

of Debt and Account had been available to third parties who 
wished to reap the benefit of an arrangement made by others on 
their behalf,* and, after the evolution of Assumpsit, these mediaval 
recollections continued for some time to disturb the logical 
application of sterner principles. But in the middle of the 
nineteenth century the judges re-affirmed the idea of bargain as 
the foundation of English contract, and they not unnaturally 
drew the inference that only the parties to the bargain, themselves 
incurring reciprocal obligations, should enjoy reciprocal rights. 
Nor was it thought just to subject strangers to liabilities which 
they had had no hand in framing. 

Agency In the second place, an exception to this rule, admitted in the 

provides an fl^sj jjajf of eighteenth century, when the rule itself was 
exception. obscure, has since maintained its ground. If A. has made a 
contract with B., C. may intervene and take A.'s place if he can 
show that A. was acting throughout as his agent, and it is irrelevant 
that B. entered into the contract in ignorance of this fact. This 
right of intervention, known usually as the doctrine of the Undis¬ 
closed Principal, has, indeed, been attacked on the very ^und 
that it offends the common law doctrine of privity. But criticism 
has been fruitless, and theundisclosed principal is a well-established 
character in the modem law of agency.* 

»Pn« T. Easton (1833) 4 B. * Ad. 433; TmeddU r. AMnsom (l«6l). 

I B. 4 S. 393- 

* See supra, pp. 6 and 14. 

* See infra, pp. 440-443. The cnticism will be found in Ames. Lectures 1 
Legal History, pp. 453-^3- 
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In the third place, the rule is essentially a creature of the 
common law. Equity, as may well be imagined, tends to take a 
less rigid view of the boundaries of contract and has sought to 
transcend them. Its approach, however, has been unusually 
timid and, as will be seen, its tentative or at least fitful experiments 
have met with doubtful success. 

Finally, the doctrine of privity, while a natural if not inevitable 
inference from a strict theory of contract, has clashed with the 
needs and concepts of the land law. A lease, for instance, is a 
contract, but it creates rights of property that cannot be kept 
within contractual bounds. If A. lets land to B., the lease will 
contain mutual rights and duties—^to pay the rent, to keep the 
premises in repair and many other obligations. As between the 
parties themselves there is privity of contract; but if either 
transfers his interest to a stranger, convenience demands that he 
in his turn shall take the benefit and the burden of the original 
covenants. The need was felt and a partial remedy devised as 
long ago as the sixteenth century, and Ae modern position is the 
result of the combined efforts of common law and statute.^ The 
situation created by a lease is but one example of the inadequacy 
of contract to resolve the intricacies of the land law. Similar 
problems are raised when a freeholder sells his land and wishes 
to.restrict its use not only by the purchaser but by anyone to 
whom it may be transferred.’ Yet another illustration is offered 
by the modern case of Smith and Snipet Hall Farm, Ltd. v. River 
Douglat Catchment Board.^ 

By a contract under seal made in 1938 the defendants a^eed 
with eleven owners of land adjoining a certain stream to improve 
its banks and to “ maintain for all time the work when completed.*’ 
The landowners agreed to pay a proportion of the cost. In 1940 
one of the landowners conveyed her land to Smith, the first plaintiff, 
and in 1944 Smith leased it to Snipes Hall Farm, 'Ltd., the second 
plaintiff. In 1946, owing to the defendants’ negligence, the banks 
burst and the land was flooded. 

Both plaintiffs were strangers to the contract. But the Court 
of Appeal held that the covenants undertaken by the defendants 
affected the use and value of the land, that they were intended 
from the outset to benefit anyone to whom the land might be 
transferred and that the defendants were liable. 

The conflict between the law of contract and the law of land 
has thus been won by the latter. But outside the land law the 
doctrine of privity, though often criticized and sometimes 
niodified, is still received as a fundamental assumption of the 
common law. Its consequences must now be examined under 
heads: the attempt to confer benefits upon strangers and the 
attempt to impose liabilities upon them. 
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" Some of the old decisions,” said Wichtman, ** appear 
to support the proposition that a stranger to the consideration of 
a contract may maintain an action upon it, if he stands in such a 
near relationship to the party from whom the consideration pro¬ 
ceeds, that he may be considered a party to the consideration. . . . 
But there is no modem case in which the proposition has been 
supported On the contrary, it is now established that no stranger 
to the consideration can take advantage of a contract, although 
made for his benefit.*’ 

The learned judge, by basing his decision on the rule that 
consideration must move from the promisee, emphasised the 
English identification of contract and bargain. But it has already 
been observed that this rule is itself an insular reflection of the 
general assumption that contract, as a juristic concept, is the 
intimate if not the exclusive relationship between the parties who 
have made it.* The Roman Law, innocent of consideration, 
declared that a third party could neither be liable nor entitled 
under a contract. In France the Civil Code formulated the 
doctrine of “relativity": “contracts have effect only between the 
contracting parties.” It is, however, easier to proclaim a principle 
than to maintain it. Even the Roman Law was forced to admit 
exceptions, and the French law, by developing another article of 
the Code which allowed certain “stipulations pour autrui,” has 
tom a wide breach in its doctrine.® 

In England the doctrine of privity, proclaimed in the nine¬ 
teenth century, was re-afflrmed by the House of Lords in 1915. 
In Dunlop v. Self ridge,^ 

The pUintitTs sold a number of their tyres to Dew & Co., described 
as "motor accessory factors,” on the terms that Dew & Co would 
not re-sell them below certain scheduled prices and that, in the 
event of a sale to trade customers, they would extract from the 
latter a similar undertaking. Dew fk Co. sold the tyres to Selfndge, 
who agreed to observe the restrictions and to pay to Messrs. Dunlop 
the sum of £5 for each tyre sold in breach of this agreement. 
Selfridge in fact supplied tyres to two of their own customers 
below the listed price. 

As between Dew and Selfridge this act was undoubtedly a breach 
of contract for which damages could have been recovered. But 
the action was brought, not by Dew, but by Messrs. Dunlop, who 
sued to recover two sums of 3^5 each as liquidated damages and 
asked for an injunction to restrain further breaches of agreement. 
They were met by the objection that they were not parties to the 
contract and had furnished no consideration for the defendants’ 
promise. The objection, indeed, was obvious, and plaintiffs’ 
counsel, not daring to contest it, sought to evade its application 
by pleading that their clients were in the position of undisclosed 


* X B. & S.. at p. 397. 

* Supra, p. 65; and see Price v. Easton (18331,4 B. & Ad. 433. 

* See BucWland and McNair. Roman Law and Common Law, and Eda,. 

??" Amos and Walton, introduetton to French Lav, pp. I7^4‘ 

yo the present position in France, Pro! Lawson remarks in hi* d Contmon 
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redress a particular gricvar>ce. Husband and wife have thus, in 
reversal of the common law rule, been enabled to take out life 
insurance policies in favour of each other or of their children ; 
third parties have been allowed, in certain circumstances, to sue 
on marine or fire insurance policies, or on the policies covering 
road accidents required by the provisions of the Road Traffic Act, 
1930.^ But these statutes are only so many isolated exceptions to 
the general rule of the common law, rendering its operation 
uncertain, but not impairing its ultimate validity; and, as social 
or economic necessity invites some new extension of the principle 
of insurance, so the rule may once more disappoint the reasonable 
expectation of the parties. 

The course of international trade in the twentieth century 
has offered a new challenge to the traditional mechanism of the 
law. The exporter has found himself confronted with peculiar 
difficulties. He may be dealing with a buyer whose credit is 
doubtful, or at least unknown; he may be faced with the possibility 
of sharp fluctuations in the rate of exdrange between the formation 
of the contract and the date of payment; and, even if free from 
these peculiar anxieties, neither he nor the buyer may wish to see 
their capital frozen during the time which must necessarily elapse 
before the goods, despatched from the place of manufacture, can 
be sold by the buyer in hts own market.* To meet these 
difficulties it has become usual to finance international trade by 
what are called Bankers’ Commerdal Credits. From the lawyer’s 
point of view, and reduced to its simplest terms, the device 
involves three separate transactions. 

(1) A clause is inserted in the initial contract of sale, whereby 
the seller requires payment in a particular manner. The buyer 
IS to ask his bank to open a credit in the seller’s favour, which 
shall remain irrevocable for a given time. 

(2) The buyer makes an agreement with his bank, whereby 
the bank undertakes to open such a credit in return for the 
buyer's promise to reimburse the bank, to pay a small commission, 
and to give the bank a lien over the shipping documents. 

. (3) The buyer’s bank notifies the seller that it has opened an 

irrevocable credit in his favour, to be drawn on as soon as the 
Seller presents the shipping documents. 

It is upon the third of these transactions that, at least in 
academic circles, doubts have arisen. What is the legal position 
^ the seller, should the bank refuse to honour its promise ? 
He could sue the buyer on the original contract of sale, though 
this would be to abandon the credit scheme. But, if he sued 


See s n of the Mamed Women’s Property Act. x88a ; s. 14 (2) of the 
^lanne Insurance Act. iqo6; s 47 (l) of the Law of Property Act. 1025; 
530 of the Road Traffic Act, 1930. For Irish legislation, see a note by Mr. F E. 
^wnck m n Mod. L Rev., pp. 9S-9. An interesting instance of statutory 
intewention IS offered by section 3 of the Occupiers Liability Act. I957. which 
enables a third party to take advantage of beneficial terms in a contract made 
y an occupier, but prevents the occupier from relying, to the third party’s 
aetnment, on any exemption clause. 
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the bank, he might be met by the objection that he is not a 
party to the contract by which the banker has agreed to pay the 
value of the goods. TTie buyer, indeed, has given consideration 
in his^ own agreement with the bank, but to this contract the 
seller is not a party. The seller, in other words, might simply 
be^ described as a stranger, attempting to avail himself of 
a. JUS quasiium iertio. No bank, it is believed, has yet taken the 
objection, preferring its honourable to its legal obligations. But, 
as the Law Revision Committee pointed out, the liquidator 
of a bank might well be obliged to raise technical defences, and 
it is in any case undesirable that established business practice 
should lack clear legal sanction.^ 

Thus the doctrine of privity, while not an irrational inference 
from the nature of contract in general and of English contract in 
particular, has in its incidence worked injustice and proved 
inadequate to modern needs. Parliament, when it has inter¬ 
vened, has offered only spasmodic and occasional relief. In 
these circumstances it is not surprising that many and various 
attempts have been made to induce the courts to sanction evasions 
of the doctrine; and business men, though they might be expected 
to welcome the notion of bargain upon which it rests, have been 
especially urgent in seeking to avoid it. They have, indeed, met 
with a considerable measure of success. It has already been 
observed that the undisclosed principal emerged in the eighteenth 
century as one who could sue on a contract made by others,* 
and in the vast and varied sphere of insurance it is a commonplace 
that a policy may avail for the benefit of persons who have not 
themselves effected it.* By the rules governing negotiable 
instruments, moreover, it has long been established—first by 
the custom of the Law Merchant, then by judicial decision and 
finally by statute*—that a third party may sue on a bill of exchange 
or a cheque. The usages of trade and commerce have thus done 
something to modify Uie rigour of the common law doctrine. 
Nor is their force exhausted. It is still true that, if it is clear 
in any particular case that a commercial practice exists in favour 
of third party rights and that all concerned in the litigation have 
based their relations upon it, the court will do what it can to 
support and sanction it.* It may well prove that the problem o 
Bankers’ Commercial Credits will be solved along these lines and 
that, when the courts are faced with the necessity of decision, they 
will recognize the existence of a custom of trade binding a banker 
as soon as he has communicated to the seller the terms or an 
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irrevocable credit. This realistic approach is at least encouraged 
by the dicta of Lord Jenkins in Mahs v. British Imex Industries, 

Ltd. in 1958 and of Lord Denning in United Dominions Trust Ltd. 

V. Kirkxoood in 1966.' 

Business men have thus prevailed on the judges to relax in “odi 
their favour the rigid rule of Privity; and they may hope to en- 
courage further relaxation in the future. But outside the commer- ^ctnne* 
cial world few, if any, exceptions have been allowed at common o* construe 
law.* Litigants have therefore invoked the assistance of Equity. As 
early as 1753 Lord Hardwicke indicated the possibilities of the 
trust. He was prepared, in a case where A. promised B to pay 
money to C., to regard B. as trustee for C. of the benefit of the 
contract.® In 1817 Sir William Grant affirmed the suggestion 
in the case of Gregory and Parker v. Williams.^ 

Parker owed money both to Gregory and to Williams. He 
agreed with Williams to assign to him the whole of his property, 
if Williams would pay the debt due to Gregory. The property 
was duly assigned, but Williams failed to implement his promise. 

Gregory and Parker filed a bill in equity to compel performance of 
the promise, and succeeded. Sir William Grant held that Parker 
must be regarded as trustee for Gregory, and that the latter 
derived an equitable right through the mediation of Parker's 
agreement.” .\fter the Judicature Act, 1873 , the propriety of this 
wvice was affirmed and its use sanctioned in any division of the 
High Court. In the words of Lush, L.J., in Lloyd's v. Harper,^ 

“ It is an established rule that, where a contract is made with A. 
for the benefit of B., A. can sue on the contract for the benefit of B. 
and recover all that B. could have recovered if the contract had 
been made with B. himself.” 

Implicit in this statement is the conclusion that if A. fails in his 
duty, B., the beneficiary under the implied trust, may successfully 
maintain an action to which A. and the other contracting party 
we joint defendants. 

One particular application of this equitable doctrine became a Waiford't 
commonplace of commercial procedure and was recognized as 
binding and effective by the House of Lords in Wolford's Case in 

1919*® 


Walford, as broker, had negotiated a charter-party between the 
Owners of the S.S. Flore and the Lubricating and Fuel Oils Co. Ltd. 
oy a clause in the charter-party the owners promised the charterers 
to pay Walford a commission of 3 per cent, on the estimated gross 
Amount of hire. Walford brought an action against the owners 
to obtain this commission. 


^ Imex Indusirtes. Ltd., [1958] a Q B 127. at p 129: 

^ ^ ^ P ^^3' t/mfed Domtntons Trust, Ltd v Ktr^uvod, 

® ■* 3 ^: [>9663 I All E. R 968. at p 980 Lord Chorley has ex- 
pp 24^”^ prospects of such a custom in his Gtlbart Lectures on Banking (i 967), 
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The chartercre were not made parties to the action, but, when 
Walford applied to join them as such, the owners agreed to raise 
no objection, and the action proceeded as if they had in fact been 
joined. The House of Lords affirmed judgment in Walford’s 
favour. Lord Birkenhead said : 

“ A charter-party is, of course, a contract between ownen and 
charterers ^ and it is elementary that, so far as the brokers are con¬ 
cerned, It is res inter alios acta ; but the parties in the present case, 
by an interlocutory and sensible arrangement, have agreed that the 
matter shall be dealt with as if the charterers were co-plaintiffs.*’ 

He then cited the previous decisions and declared that 

" in such cases charterers can sue as trustees on behalf of the broker." 

Su^ decisions indicate the possibilities of the trust in evading 
the rigidity of the common Jaw rule. At first sight it appears to 
be an effective means of evasion. It is useful to re-call Mait¬ 
land’s definition: 

" Where a person has rights which he is bound to ercrrise on 
behalf of another or for the accomplishment of some particular 
purpose, he is said to have those rights in trust for another or for 
that purpose, and he is called a trustee.”* 


It is true that the subject-matter of a trust is normally some 
tangible property, such as land or goods, or a definite sum of 
money, and that, if the conception is to be applied in the present 
context, it is necessary to speak of the “ trust of a promise.” But 
Maitland’s definition Is wide enough to include such a phrase, 
and, on the assumption that the judges are finally resolved to 
avoid the limitations of the common law, the macWnery.would 
seem to be simple and adequate. The third party may ask the 
contracting party to sue as trustee, and, in the event of a refusal, 
may himself sue and join the ** trustee ” as co-defendant. It JS 
equally available whether the third party is an original creditor, for 
whose advantage a new method of payment has been devised, oris 
a gratuitous beneficiary; and it may be used even if the contract, 
on which the action is brought, is under seal.* 

But, despite its promising appearance and the positive terms 
in which it has occasionally been acclaimed, the device has m 
practice proved a disappointing and unreliable instrurwn, 
employed and rejected on no very obvious principle. 
pairs of cases may serve to illustrate the bewildering diversity o 
judicial opinion. In Re flavell, Murray v. Flavell,^ 
partnership articles provided that the executors of a 
partner should be entitled to receive out of the net profits ay i 
sum to be paid to his widow for her own benefit. 

It was held that the executors became trustees for the 
virtue of this contract, and that she was entitled to 
agreed share of the profits. In Re Schebman, Official Recetv 
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Cargo Superintendents {London)^ Ltd. and Schebsman,^ on the 
other hand, 

S. was employed by two companies. By a contract made between 
him and them, one of the companies agreed in certain eventualities 
to pay £5,500 to his widow and daughter. 

It was held that the contract did not create a trust in favour of 
the widow and daughter. Du Parcq, L.J., said*:— 

“ It is true that, by the use possibly of unguarded language, a 
person may create a trust, as Monsieur Jourdain talked prose, 
without knowing it, but unless an intention to create a trust is 

clearly •’ •- ..j. i.i,.- . 

of the c 
indicati 

present case both parties (and certainly the debtor) intended to 
keep alive their common law right to vary conscnsually the terms of 
the obligation undertaken by the company, and if circumstances 
had changed in the debtor’s lifetime injustice might have been done 
by holding that a trust had been created and that those terms were 
accordingly unalterable.” 

In Royal Exchange Assurance v. Hope,^ 

a policy of life insurance provided that the insurers would pay to the 
insured or his assigns the sum of £1,000 if he died before July 31, 
1926. The insured assigned the benefit of the policy to the 
defendant and gave written notice of the assignment to the insurers. 
The policy was later extended, on the payment of an additional 
premium, for a further three months, but the benefit of the extension 
was not assigned to the defendant. 

On the death of the insured it was held by Tomlin, J., and 
affirmed by the Court of Appeal, that the extension of the policy 
had been designed for the benefit of the defendant, that a trust 
had been created in her favour and that she was entitled to the 
insurance money. In Gandy v. Gandy on the other hand, 

a Separation deed was executed by husband, wife and trustees, 
whereby the husband covenanted, inter alia, to pay to the trustees 
all expenses for the maintenance and education of his daughters. 
When the youngest daughter re.'iched the age of sixteen, the husband 
tefvkStd pay any moit money on her brtiaW. The daughter waa 
not a party to the deed, and the trustees would not allow their 
names to be used as plaintiffs in an action against the husband. 
She therefore sued as cestui <jue trust and joined the trustees as 
co.defendants. 

The Court of Appeal decided that the requisite intention to create 
a benefit by way of trust had not been proved, and they dismissed 
her action. Fry, L.J., pointed out that the trustees were required 
to e.xercise discretion as to the maintenance and education of the 
children, and continued*: 

” The covenant is not a simple covenant to pay a sum of money 
for the benefit of those children, but is a covenant contingent upon 


„• [* 943 ] 2 AU E. R. 76S. See also Re SlapUtcn.Drelkertcn. 
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to do so, from surrendering the policy and receiving back a 
proportionate part of the premium which he had paid.”^ 

Any attempt to reconcile these decisions seems doomed to 
failure. It is true that the overriding necessity is to prove an 
intention to create a trust and that the discovery of intent is 
always an elusive process. But the search would not seem to 
have been prosecuted with conspicuous enthusiasm. The truth 
seems to be, as Lord Wright has suggested, that the trust is, 
in the context, a “ cumbrous fiction,*’* and, if so, its discovery may 
well be a matter of difficulty. The judges, at least, have prepared 
for themselves a variety of reasons or excuses for not finding it. At 
one time they will stress the heavy burden of proof imposed on 
the party seeking to use the doctrine.* At another they will 
emphasize the need for both “ trustee ” and third party to 
remain purely passive instruments, the former to pass and the 
latter to receive the benefit of the contract, so that the existence of 
active duties will put either out of court.^ In yet another mood 
they will stress the fundamental inconsistency between the concept 
of Trust and the concept of Contract. A trust, once it is 
constituted, is irrevocable without the beneficiary’s consent; a 
contract may be altered or discharged by the agreement of the 
contracting parties, irrespective of the wishes of the beneficiary.® 
It is hard to resist the conclusion of a learned writer that “ the 
way in which the Court will decide a novel case is almost 
completely unpredictable.”® The fate that has overtaken this 
once promising equitable adventure points the moral of Lord 
Lindley’s warning that ” care must be taken not to treat a fiction 
as a fact.”’ When in the eighteenth century Lord Hardwicke sug¬ 
gested the machinery of the trust to aid third parties, he invented 
a fiction fraught with great possibilities. To treat it as a fact is 
to forget its purpose and to impair if not to destroy its value. 

Since the retreat of Equity a further attempt to cut if not to 
unloose the technical knots has been made by a bold essay in 
statutory interpretation. By s. 56 (i) of the Law of Property 
Act, 1925, it is declared that: 

” * person may take an immediate or other interest in land or other 
property, or the benefit of any condition, right of entry, covenant 
or agreement over or respecting land or other property, although he 
may not be named as a party to the conveyance or other insiniment.” 

This section replaced s. 5 of the Real Property Act, 1845, which 
Itself abolished a common law rule that no person could take 
advantage of a covenant in a deed unless he was a party to that 


M1959] 2 Q. B at p. 241: [1959] a All E. R. at p. 531. 

* W L- Q R.. p. 203 

Vandepitle v. Preferred Acc\dtni tnsurar\e4 Corporaiicm of Neve 
a. C. 70; [1932] All E R- Rep- 5 * 7 - 
Jo'd., at pp. 81 and 533. respectively, and Gandy v. Candy (1885). 30 

P p 411. 

V. ffttjsf//. Ngjg] , All E. R. 525. P- S 3 *- 

GlanviUe WUliams in 7 Mod. L. Rev, *23 ^ ^ 


A- 

Lindl 

Failu 

quasi 
tbs b, 

• 

it as ■ . 


Difficulty of 

reconciling 

decisions. 


S. 56 of the 
Law of 
Property 
Act, 1925. 



*oftsmS^""^«on. iV ■""“'on « "’"«io*. 

’Wthout ^owse/f ^y" "-ecouTf ‘'®°Wmo?7“ 

^oj/w/*;. j_ .^\,^tfeCo than 


Law of Property Act. 415 

“ I am not prepared to hold that a. 56 has created such an enor¬ 
mous change in the law of contract as would be involved in that 
proposition.” 

The contention was examined with especial care in 1947 in Re 
Miller's Agreement, Uniacke v. A.-G.^‘. 

X., Y. and Z. were partners, X. retired in TQ42, and, by a deed 
then made between himself on the one side and Y and Z. on the 
other, Y. and Z. covenanted to pay, as from X.’s death, certain 
annuities to X.’s three dauRhters. On X.’s death the Inland 
Revenue claimed that the daughters were bable to pay death duties 
in respect of the annuities. 

The death duties were payable only if the daughters had received 
“ beneficial interests ” on their father’s death. Wynn-Parry, J., 
held that a " beneficial interest ” must mean an interest in 
property which would be protected either at law or in equity. 
Did the deed of 1942 give them such an interest ? The learned 
judge held that it did not. The daughters were certainly strangers 
to the covenant and could not enforce it at common law; and, 
following the decision in Re Schebsman, Ex parte Official Receiver, 
Trustee v. Cargo Superintendents {London), Ltd. and Schebsman,* 
he was not prepared to infer that the deed had created a trust in 
their favour. There remained the argument based on s. 56 (i) 
of the Law of Property Act, and this, too, was unavailing. After 
reviewing the case law that had already accumulated upon the 
question, Wynn-Parry, J., concluded:*— 

” There exists s considerable body of judicial opinion showing 
that the courts have been constrained to limit the scope of the 
section. 1 think it emerges from these cases that the section has 
not the effect of cresting rights but only of assisung the protection 
of rights shown to exist.” 

The section has now been examined and interpreted by the House 
of Lords in the case of Beswick v. Bestoick.* 

Peter Beswick was a coal merchant. In March, 1962, he contracted 
to sell the business to hts nephew John in consideration (i) 


widow £s for one week and refused to pay any more. The widow 
brought an action against John in which she claimed £175 as arrears 
of the annuity and asked for specific performance of the contract. 
She sued (a) as administratrix of Peter’s estate, (6) in her personal 
capacity. 

The Court of Appeal held unanimously that she was entitled, as 
administratrix, to an order forspecific performance. Lord Denning 
and Lord Justice Danckvverts also held that she could succeed in 
her personal capacity under s. 56 (i) of the Law of Property Act, 
1925.^ The defendant appealed to the House of Lords. The 
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equal logic to forbid the contracting parties to enforce obligations 
against a stranger. It has long been an axiom of the common law 
that a contract between A. and B. cannot impose a liability 
upon C. 

This rule, however, was found to be so inconvenient in the Restrictive 
case of contracts concerning land that counter-measures had to 
be devised to meet it. It has already been seen that, where a 
lease was concerned, such measures originated at an early date fn* 
the common law itself and were subsequently extended by statute.^ 

A second modification is due entirely to equity, and it did not 
emerge until 1848, when the case of Tulk v. Moxhay^ was decided. 

The problem in that case was this: will a restrictive covenant, 
voluntarily accepted by the purchaser of land as part of the 
contract of sale, bind persons who later acquire the land ? The 
facts of the case itself afford a simple illustration. 

The plaintiff, the owner of several plota of land in Leicester 
Square, sold the garden in the centre to one Elms, who agreed not 
to build upon it but to preserve it m its existing condition. After 
a number of conveyances the garden was sold to the defendant 
Moxhay, who, though he knew of the restriction, proposed to Duild. 

The plaimiff, accepting his inability at common law to recover 
damages from one who was not a party to the contract, sought an 
injunction against the erection of ihc proposed buildings. 

The injunction was granted. The deebive factor in the view of 
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^ Thus was established the doctrine that a restnetive covenant, 
binding a purchaser not to perform certain acts of ownership 
upon the land bought, may be enforced, not only against him 
as the contracting party, but also against third parties who later 
acquire the land. It 1 $ undesirable in a general book on contracts 
to specify the conditions upon which enforcement depends, but 
It Is essential to observe that the liability of the third party soon 
ceased to be based exclusively on notice. There has been a 
radical development in the doctrine initiated by Tulk v. Moxhay, 
and it has been established since the latter years of the nineteenth 
century that something more than mere notice by the third 
party of the existence of the covenant is necessary to render 
. ^ liable. ^ In particular it is essential that the covenantee, 
original vendor, should have retained other land in the 
neighbourhood for the benefit and protection of which the 
^ covenant was taken. If an owner sells only a portion 

j his property, the selling value of what he retains will often 
®preciate unless restrictions are placed upon the enjoyment of 


1 ' Sold, and it is only where the covenantee has retained 
a of being benefited In thb way that equity will enforce 


a r^rictive covenant against a third party.® 

the question nnw aricM *h5« ermitable rioctrinc may Can t w 


v- ‘luestion now arises whether thb equitable doctrine may 
“PP'-'d where the subject-n--<• --- - 


me bUDjcct-matter of the contract is property ex* 

— er tha n land. The relevant cases and statutes suggest that there tend to other 

‘ipf'c’P *(1848). 2 Ph. 774 . 

fto, [1903] * Ch 539 and London County Counc* 

• l*9i4J 3 K. B. 642. 
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are t\vo different situations which require, or at least have received, 
different treatment.^ 

(1) Attempts to enforce against third parties restrictions upon 
the use of goods. 

(2) Attempts to enforce against third parties restrictions upon 
the price at which goods may be re-sold. 

*irhese situations wU be considered separately. 

I. ResTBrcTioss upon Use. 

It was a restriction upon use that the court enforced in the 
parent case of Tu/k v. Moxh(xy\ and within a few years of this 
decision the propriety of a similar restriction was canvassed and, 
though without enthusiasm, envisaged in the case of a ship. In 
De Mottos V. Gihson in 1858,* 

A. chartered & ship from X. During the currency of the charter- 
party X. mortgaged the ship to B., who knew at the time that this 
charter-party existed, A. alleged that B. now threatened, as 
mortgagee, to sell the ship in disregard of his contract rights and 
he applied for an interlocutory injunction fo restrain B. from 
doing so. 

The course of the proceedings is intriguing and significant. The 
application was refused by Vice-Chancellor Wood, but allowed 
on appeal by Kniciit Bruce and Turner, L.JJ. Knight 
Bruce, L.J., proffered a general principle with equal lade of 
diffidence and of authori^t.* 

Reason and Justsee seem to prescribe that, at least as a general 
rule, where a man by gift or purchase acquires property from 
another, with knowledge of a previous contract lawfully and lot 
valuable consideration made by him with a third penon to^ use 
and employ the property for a particular purpose in a specified 
manner, the acquirer shall not, to the material damage of the thi^ 
person, in opposition to the contract and inconsistently with it, 
use and employ the property in a manner not allowable to the 
giver or sci/er.” 

Turner, LJ., was careful not to be involved in «o comprehensive 
a principle. He would not go further than to gr^t an inter¬ 
locutory injunction “ unul the hearing of the cause ” because 
of the “ difficult and important questions to be tried at the 
hearing.” The case then tv’cnt back to Wood, V.C., for the 
cause to be heard; and he ruled that, on the facts before him, 

• • This ruling was upheld by me 

• and the plaintifTs appUca- 

■ sFORD emphasized, hoivever, 
that his dedsion tvas based on the finding ffiat the defendant 
had not in fact interfered with the performance of the 
party. Had he done $0, an injunction nught well have been 

^Hve years later the same court was faced with similar facts 
in Mtssageries Impenales Co. v. Doines.^ 

«This dlitlnctloa wju Ukeo by rrof«*or la I- 0 - H.. rv**. a* V- i*' 

* 4 De C. & J. 

* lh*J. »» P- »*»• 

* ftWjl. ? I- T, 763. 
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The pUintifT had chartered a ship from X. During the currency 
of the charter X. sold the ship to the defendant who knew at the 
time of the existence of the charter but declined to allow the ship 
to fulfil the charter obligations. 

Wood, V.C., now felt constrained by the observations of his 
brothers in the superior courts and, against his better judgment, 
granted the injunction for which the plaintiff asked. 

For the next fifty years the sweeping assertion of Lord Justic^ 

Knight Bruce was cited from time to time by counsel at a loss 
for more precise authority. But, as the proceedings in De Mottos 
V. Gibson show, it was the most oblique of obiter dicta; and in 
1914 the Court of Appeal refused to accept it as offering a 
catholic principle upon which it was safe to depend. 

** Notwithstanding what was said by Knight Bruce, L.J., in 
De Mattat v. Gt6ion, it is not true as a general proposition that a 
purchaser of property with notice of a restrictive covenant affecting 
the property is bound by the covenant."^ 

Thus the matter rested until In 1926 the case of the Lord ThtStratk- 
Strathcona S.S. Co. v. Dominion Coal Co. came before the 
Judicial Committee of the Privy Council.* 

B., the owner of the steamer l.ord Straikeona, chartered her to A. 
on the terms that, for a period of years, A.should be free to use her 
on the St. Lawrence river for the summer season and should sur> 
render her to B. in November of each year. During the currency 
of the charter«party, but while the ship was in B's possession, 

B. sold and delivered her to C.. who in turn re>soId her to O. 

D., though he knew of the charter-party, refused to deliver the ship 
to A. for the summer season. 

A. obtained an injunction against D. in the Courts of Nova Scotia 
restraining him from using the ship in any way inconsistent with 
the charter-party, and D.’s appeal to the Privy Council was 
dismissed. 

It is certainly possible to sympathize with the result of the 
case, but not so easy to clothe it with sound reasoning. The 
Privy Council quoted with approval the familiar words of 
Knight Bruce, L.J., and, adopting them, decided in effect that 
the defendant in the case before them was caught by the rule in 
Tulk V. Moxhay. He had bought a ship wi^ notice that she 
was affected by a restrictive covenant in favour of the plaintiff 
and he was therefore, in their view, in the same position as if 
he had bought an estate in land with notice of a similar restriction. 

It must be remembered, however, that in the years that had 
elapsed since the case of De Mottos v. Gibson the rule in Tulk 
v. Moxhay had been radically developed by the courts and had 
ceased to be based solely upon notice. A restrictive covenant 
imposed on land could no longer be enforced against later 
purchasers unless the original covenantee had retained a pro¬ 
prietary interest in other land for the benefit of which the covenant 
was taken. Where was the proprietary interest in the Strathcona 
case ? The Privy Council ' recognized the necessity for its 
existence, but they can scarcely be said to have found it in the 
facts before them. They could only assert that A. enjoyed an 

\ London County Council v. Allen, [19x4] 3 K. B. 642. at p. 658. 

* [1926] A. C. 108. 
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doctrine of Tulk v. Moxhay and therefore under the Strathcona 
case %\'as the grant of an injunction. No damages or money 
compensation could be obtained. 

Of the different reasons offered by the learned Judge to avoid 
the application of the Strathcona case, even assuming it to be 
good law, the absence of actual knowledge of the plaintiffs’ 
rights would hardly seem conclusive. It is true that in commercial, 
matters the doctrine of constructive notice is not welcomed. 5^. 
it is surely a facet of the equity upon which Tulk v. Moxhay 
depends and therefore relevant in the present context. The 
other reasons, however, are more than adequate to ensure the 
defeat of the plaintiffs’ claim. In the result, the propriety of the 
Strathcona case, though not authoritatively denied, has been 
severely shaken; and it seems at least clear that it cannot in any 
event be applied outside the limited range of ships and their 
charters.* * 


2. Restrictions upon Price. 

An attempt to enforce a price restriction against a third party 
was made in 1904 in the case of Toddy v. Sterious.* 

The plaintiffs, who were manufacturers of ** Myrtle Grove ” 
tobacco, sought to prevent retailers from selling it below a minimum 
price. They atuched to each packet a printed sheet, stating that 
the tobacco was sold on the express condition that retail dealers 
do not sell U below the prices above set forth ” and adding that 
" acceptance of the goods will be deemed a contract between the 
purchaser and Messrs. Taddy & Co. that he will observe these 
stipulations. In the case of a purchase by a retail dealer through 
a wholesale dealer, the latter shall be deemed to be the agent of 
Taddy & Co." The plaintiffs sold tobacco under these conditions 
to Messrs. Nutter, wholesale dealers, who re-sold it to the defendants, 
retail tobacconists. The defendants, though they had notice of 
the conditions, re-sold below the minimum price. 

The plaintiffs sued in the Chancery Division for a declaration 
that the defendants were bound by the conditions. They put 
their case on two grounds. First, they maintained that the 
printed sheet constituted a contract between themselves and the 
deferidants and that Messrs. Nutter were their agents. The court 
dismissed this attempt to create a contract by ultimatum. There 
was in truth no contract beUvecn Taddy and Sterious, Messrs. 
Nutter were not Taddy’s agents, and no unilateral declaration, 
however peremptory, could alter the legal position. Secondly, 
the plaintiffs invited the court to extend to them the protection 
of the rule in Tulk v. Moxhay, The invitation was summarily 
rejected. In the words of Swinfen Eady, J.:— 

Conditions of this kind do not run with goods and cannot be 
imposed^ upon them. Subsequent purchasers, therefore, do not 
take subject to any conditions which the court can enforce ” 

Another att empt to pnfarrp n price restriction against a third 
later in the same year, was met by thg C otift of Appeal^ 

same uncompromising retusaL^ ' - - 


* Possibly in the analogous case of aircraft 

. 354. 

McCruther v. Pitcher, [1904] 2 Ch. 306. 
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As such a term is thus declared to be void, it is obvious that it can¬ 
not be enforced by the supplier cither against his own dealer or 
against any third party to the contract: there is, indeed, nothing to 
enforce. But s. i (i) of the Resale Prices Act docs not apply either 
in the unlikely event of a term providing for a maximum price or 
where, under s. 5 of this Act, the Restrictive Practices Court 
exempts from the operation of s. 1 any particular class of go^ds*. 
The scope of s. 25 (i) of the Restrictive Trade Practices Act, 195M 
is therefore now confined to these two exceptional instances.^ 


* See supra, p. 296. The three coses previously mentioned in this chapter, 
Toddy V. Slerious, MeGrutker v. Pitcher and Dunlop v. Sel/ridge, must now be 
read m the light of the Acts of 1956 and 1964. 
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Secondly, when acted upon by the agent, it leads to the 
creation of privity of contract bct\vecn the principal and the third 
party. A contract made with a third party by the agent in the 
exercise of his authority is enforceable both by and against the 
principal. Thus the English doctrine is that an agent may make 
a contract for his principal which has the same consequences as 
if the latter had made it himself. In other words the general 
rule is not only that the principal acquires rights and liabilill^, 
but also that the agent drops out and ceases to be a party to the’ 
contract. To this extent, therefore, the fundamental rule that 
a person cannot be affected, cither beneficially or adversely, by a 
contract to which he is not a party, is considerably diminished 
in its area of operation. The significance of this doctrine is 
apparent if it is compared with the rule of Roman law upon the 
subject.^ 

The question sometimes arises whether a man has acted as an 
agent or as an independent contractor in his own interest. The 
latter is a person who is his own master in the sense that he is em¬ 
ployed to bring about a given result in his own manner and not 
according to orders given to him from time to time by his employer. 
Thus it is obvious that a retailer A., who in response to an order 
from a customer B., buys goods from a wholesaler C. and then re¬ 
sells them to B, is acting as an independent contractor. He is a 
middleman, not the agent of D. 

But in other situations it may be a difficult matter to decide 
whether a person is acting as agent or as independent contractor. 
What, for example Is the position in the case of a hire-purchase 
transaction where a dealer sells goods to a finance company which 
then lets them out on hire to the hire-purchaser ? Is the dealer the 
agent ofthe finance company? The Hire-Purchase Act, 1964, pro¬ 
vides that he shall be deemed the agent of the company (c) as re¬ 
gards any representations concerning the goods made by him in the 
course of negotiations with the hirer to induce or promote the 
agreement, (6) for the purpose of receiving notice that the offer to 
enter the agreement is withdrawn, (c) for the purpose of receiving 
notice that the agreement is rescinded.* But the question whether 
the dealer is to be regarded in general as the agent of the finance 
company remains unsettled. Two views have been expressed. On 
the one hand, Pearson, L.J., in his judgment in Financings, Ltd, 
V. Stimson^ denied that any general rule could be laid down, and 
repeated the denial in Mercantile Credit Co., Ltd. v. Hamblin.* 

“There is no rule of law that in a hire-purchase transaction the 
dealer never is, or always is, acting as agent for the finance company 
or as agent for the customer. In a Epical hire-purchase transaction 
the dealer is a party in his own right, selling his car to the finance 
company, and he is acting primarily on his own behalf and not as 
general agent for either of the other two parties. There is no need 
to attribute to him an agency in order to account for his participation 
m the transaction. Nevertheless the dealer is to some extent an 
intermediary between the customer and the ^ance company, and 


* See Moyle, JntUtuUt of Justtnian, excursus IX Lee, EUmtnts of Roman 
i-ow pp. 351-7. 

* Hire-Purchase Act, 1064. ss. 10 and xi; see also Hire-Purchase Act, 
*965, 8 12 (2) and (3). 

* [1962] 3 All E. U. 386: [1962] I W. L. IL 1184. 

* [1965] 2 Q. B. 242, at p 269; £1964] 3 AU E. R. 592, at pp. 600-r. 
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he may well have in a particular case some ad hoc agencies to do 
particular things on beh^f of one or the other or it may be both of 
these t\vo parties.” 

On the other hand, Lord Denning and Donovan, L.J., in Finan¬ 
cing, Ltd V. Stimson considered the dealer in fact and in law to be 
the agent for many purposes of the finance company. ^ 

In Branzvkite v. Worcester Works Finance^ the House of Lords 
ffiscussed the general position of the dealer. The discussion was 
not strictly necessary to the decision of the case, and divergent 
views were expressed. Lord Morris and Lord Upjohn® approved 
the opinion given by Pearson, L.J., in Mercantile Credit Co. Ltd. 
V. Hamblin. Lord Wilbbrforce, with the concurrence of Lord 
Reid, supported the opposing opinion of Lord Denning and 
Donovan, L.J., in Financings, Ltd. v. Stimson, and set the question 
against the mercantile background of hire-purchase transactions.* 

“Such questions as arise of the vicarious responsibility of finance 
companies for acts or defaults of dealers cannot be resolved without 
reference to the general mercantile structure within which they arise. 


purchase from the dealer and then separately, ot obtaining imsiite- 
from an outside source, the identity or even existence of the finance 
company or bank which is going to provide the money is a matter to 
[the customers) of indifference; they look to the dealer, or his 
representative, as the person who fixes the payment terms and makes 
all the necessary arrangements. . . . If this is so, a general responsibi¬ 
lity of the finance company for the acts, receipts and omissions of tM 
dealer in relation to the proposed transaction of hire-purchase ought 
* • ' '• -“■'"•-rion, built up 

il responsibi- 
:ular circum¬ 
stances rather than to be posiuvely establistieu in tach individual 
case.” 

Until 3 final choice between these views is authoritatively made by 
the House of Lords it is submitted that the presumption of agenty 
favoured by Lord Denning, Lord Justice Donovan and Lord 
WiLBERFORCE is, in the latter’s words more consistent with 
“mercantile reality” and is to be preferred. 

Scope o/ Of the two aspects of agency, only the second concerns a book 

maS'"' purporting to deal with the general principles of contract law. W 
shall, therefore, consider the formation and termination of agency 
and also the position of third parties \\dth whom the agent contracts, 
but shall omit all reference to the rights and liabilities of the princi¬ 
pal and agent inter se. 


SECTION II. FORiVIATION OF AGENCY. 


The relationship of prindpal and agent may anse m any one 
of five ways : by express appointment, by virtue of the doctrine 
of estoppel, by the subsequent ratification by the P^^cipal otji 
contract made on his bcbaU without any authorization from him. 


» 3 AJl E. R- 386; 11962) 

* [19681 3 All E. R. 104. 

* [196S] 3 AH E. R. 104. at pp. 

* JlrtJ. at pp. tsts. 


I W. U It. 1184. 
(13 and 113 
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by implication of law in cases where it is urgently necessary that 
one man should act on behalf of another, and by presumption of 
law in the case of cohabitation. 

(1) Express Appointment. 

Except in one case no formality, such as writing, is required Informal 
for the valid appointment of an agent. An oral appointmenttis 
effective. This is so even though the contract which the ageht ficient. 
is authorized to make is one that is required by law to be evidenced 
by writing, such as a contract to buy or to take a lease of land. 

Thus if an agent appointed orally signs a contract in his own 
name for the purchase of land, the principal can give parol 
evidence to show the existence of the agency, and can then 
enforce the contract against either the agent or the vendor. ^ 

The one exception is where the authority of the agent is to Authority 
execute a deed on behalf of the principal, in which case the agency 
itself must be created by deed. The agent, in other words, must must be 
be given a power of attorney. Instances of transactions for which 
a deed is necessary are conveyances of land, leases exceeding 
three years, and the transfer of a share in a British ship. So if an 
agent is authorized to execute a conveyance of land to a purchaser, 
he must be appointed by deed, but this is not necessary if his 
authority is merely to enter into a contract for the sale of the land. 

(2) Agency by Estoppel. 

The subject of agency by estoppel may be introduced by a 
quotation from Lord Cranworth :— 

“ No one can become the agent of another person except by the 
will of that person. His will may be manifested in writing, or 
orally or simply by placmc another in a situation jn which according 
to the ordinary rules of law, or perhaps it would be more correct 
to say, according to the ordinary usages of mankind, that other is 
understood to represent and act for the person who has so placed 
him. . . . This proposition, however, is not at variance with the 
doctrine that where one has so acted as from his conduct to lead 
another to believe that he has appointed someone to act as his 
agent, and knows that that other person is about to act on that 
belief, then, unless he interposes, he will in general be estopped 
from disputing the agency, though in fact no agency really 
existed . . . Another proposition to be kept constantly in view 
is, that the burden of proof is on the person dealing with anyone 
as an agent, through whom he seeks to chaise another as principal. 

He must show that the agency did exist, and that the agent had 
the authority he assumed to exercise, or otherwise that the principal 
IS estopped from disputing it.”* 

While, therefore, a person cannot be bound as principal by a 
contract made without his authority, yet if the proved result of eflective 
nis conduct is that A. appears to be hb agent and makes a contract as agency 
with a third person who relies on that appearance, he may be 
estopped from denying the existence of the authority. An 
apparent or ostensible agency is as effective as an agency de- 
hberately created. Appearance and reality are one. 

If, for instance, a member of a partnership retires without 

-- ■■ - -- by estoppel 

‘ Htard V. Ptlley (1869), 4 Ch. App 548 
•Po/« V. leaiA ^I863). 33 L J Ch 155, at pp. 161-2 
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formance.^ There can, however, be no ratification unless the 
offer has been unconditionally accepted, for, unless and until this 
is proved, no contract exists to be ratified. If A.’s acceptance on 
May 2nd was not absolute, but was expressly made subject to 
ratification by P., there would be no complete contract until P. 
ratified, and a revocation by X. before that date would be 
effective.* 

The pre-requisites of ratification are as follows :— 

First, the person who makes the contract must profess at the 
time of making it to be acting on behalf of, and intending to 
bind, the person who subsequently ratifies the contract.^ 
Ordinarily, the person making the contract will be required to 
name his professed principal, but it has been said to be sufficient 
if the principal, though not named, is “ capable of being ascer¬ 
tained ” at the time of the contract,* an expression which is 
presumably employed here to mean “ identifiable.” So under¬ 
stood, it would cover, for instance, the case of a person contracting 
" on behalf of my brother.”® It is not, however, sufficient that 
the person contracting should merely indicate that he is acting as 
agent without more. He must name, or otherwise sufficiently 
identify, the person for whom he professes to act. A Jortiorit if 
he makes no allusion to agency, but gives the appearance of 
contracting in his own right, the contract cannot later be adopted 
by another for whom in truth he intended to act. This primaiy 
requirement, that an agent should be obliged to advertise his 
intention, though now well established, is scarcely consistent 
with the earlier and equally well established doctrine of the 
undisclosed principal, under which a principal can enforce a 
contract made by an agent with his authority even though the 
existence of the agency was not disclosed to the other contracting 
party. The doctrine of ratification may be anomalous, but it is 
difficult to appreciate why it should not apply to an agency 
which is not only unauthorized, but also undisclosed, if an 
undisclosed principal can avail himself of an authorized act. In 


^Bollon Paritiers v. Lamberl {1889). 4I Ch. D. 295- This case, tlwugh 
approvedmi. . . . • • 

944. [1966]!' 

»"a«ce. note A 


^ntemporary prc-occupation with the idea of consensus It is true that the 
cnect of the decision is to impose a liability upon X. if P. so wishw, 

le-ix-,-i.»n _.x • .1 _ .n.j—i -was also doubted by the 

1900] A. C 577. 58^ 
fifg ^ Co ej 

C. i; [19631 3 All E. R. 

j/i. ». c. 

* KeishUy, Maxsted &. Co v. Durant, [ipoij A. C. 240; Imperial Danlt oj 
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Ktighley, Maxuid&Co. v. Durant,' hard James, in repudiatinE 
this suggestion, said:— 

** To estahlish that a man’s thoughts unexpressed and unrecorded 
can form the basis of a contract so as to bind other persons and 
make them h'aWe on a contract they never made with persons they 
never heard of seems a somewhat difficult task.” 


It is, however, a dt^culty that has been readily surmounted by 
the/aw in its evo/ution of the doctrifleof theundisclosed principal. 
In the Keighley^ Hlaxsted case;— 

A. was authorized by P. to buy wheat at 44s. 3d. a quarter on s 
joint account for himself and P. Wheat was unobtainable at this 
price, and therefore in excess of his authority he agreed to buy 
from X. at 44s. 6d. a quarter. Though he intended to purchase on 
the joint account, A. contracted in his own name and did not dis¬ 
close the agency to X. The next day P. ratified the purchase 
at the unauthorized price, but ultimately he and A. failed to take 
delivery. 


An action brought by X. against P. for breach of contract 
failed on the ground that the purchase had not been professedly 
made on his beha/f. Apparently ignoring the doctrine of the 
undisclosed principal. Lord Macnaghten remarked that “ obliga¬ 
tions are not to be created by, or founded upon, undisclosed 
intentions.” 

The second condition of ratification is that at the time when 
the contract was made the agent must have had a competent 
principal.* This condition is not satisfied, for instance, if he 
purported to act on behalf of an alien enemy.® Nor is it satisfied 
if he purponed to contract on behalf of a principal who at the 
time of the contract lacked legal personality, for rights and 
obligations cannot attach to a non*cxistent person. The point 
becomes important in the case of contracts made on behalf of a 
company projected but not yet formed. 

If, for instance, it is proposed to form * motor garage company 
provided that a certain plot of land can be obtained, and A., put* 
porting to act on behalf of the projected company, makes a control 
for the purchase of the land, the contract cannot be ratified by the 
company upon its formation. 

The proper course to adopt in the case of such a potential 
company is to provide that if the company is not registered by a 
certain date the contract shall be null and void, but that if it is so 
registered there shall be a transfer to it of the contractual 
rights and liabilities. 

Whether a person who contracts on behalf of a_ non-existent 
principal is himself liable depends upon the circumstances. 
The fact that the principal when he comes into^ existence is no 
liable does not necessarily mean that the agent is in all cases an 
effective party to the contract. As 'vas said in an Australian case- 
“The fundamental question in et'ery case must be what the parties 
intended or must be fairly understood to have intended. 


> kSS V, J. R. IC. T. ,7V. Swll V. (iwfl C®?)’ 

^ Boston 'Deep Sea FtsMng lee C., Lid, v. Famham. [,957l 3 A« E. R 

iSl4'"w(1950). So c, L, K. 30V it p. 3,3. 

For a general discussion, see 30 Stwi L Kev., pp 3 a 8 - 33 . (A- U I 
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The agent may so conduct himself as to become a party, and if this 
is the common intention and if it does not contradict any written 
instrument, then, as in Kelner v. Baxter^ the contract is enforce¬ 
able by and against him. But if there is nothing m the circum¬ 
stances to show that he contracted personally, there is no rule 
which converts him automatically into a principal nie^ly bemuse 
at the time of the contract there was nobody else capable of being 
bound.* Thus in one case, a memorandum of a contract for the 
sale of goods by a company was signed by the sellers: 

“Yours faithfully, Leopold Newbome (London), Ltd.," 

after which was written the name Leopold Newborne, On it 
appearing that the company was incapable of being a contra^mg 
party since it had not been registered when the memorandum 
was completed, it was held that Leopold Newborne mrnselt 
could not sue the buyers for non-acceptance of the g>ods, since 
there was nothing to show that he intended himself * 

seller. The only contracting party was the company, and all tha 
Newborne intended to do by the addition of his own name was o 
authenticate the signature of the company.® 

The third essential is that there should be an act capable ot 
ratification. Any contract made by A. professing to act on benali 
of P. is capable of ratification, even though A. acted fraudulently 
and with intent to benefit himself alone,* provided, however, 
that it is a contract which P. could validly have made. A contract 
that is void in its inception cannot be ratified. Thus, as we 
have seen in the case of corporations, the sharcholdere ot a 
company cannot ratify an ultra vires contract made by tne 
directors.® It would seem on prindpic that a forgery is mcapab e 
of ratification not because it is a Icgd nullity, as inde^ it is, n 
because a forger does not profess to act as an agent. The question 
arose in Brook v. Hook:^ 


P.'8 name was forged by A. to a joint and several 
note for £20 purporting to be made by P. and A. m favour 0 . 

In order to save A., P. later signed the following memorandum. 

“ I hold myself responsible for a bill dated November 7th for 
£20 bearing my signature and that of A.“ 


What A. had written in effect was: "Here u P.s signature 
written by himself." He did not say or imply, "I make tins 
note as agent of P." The majority of the court, *h| 
repudiated the suggestion that P. was liable as having raufied the 
contract of November 7th, for as Kelly, C.B., observed m an 
interlocutory remark: " The defendant could not ratify an^act 
which did not profess to be done for him or on his account. 


' (1866). L R. 4 C.P 174 

•Hk" ■ .. 
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(4) Agency op Necessity. 

There is a limited class of case in which, on the ground of 
of ships. urgent necessity, one person may be bound by a contract made 
by pother on his behalf but without his authority. This doctrine, 
which the courts are reluctant to extend,^ probably applies only 
where there is^ already some existing contractual relationship 
between the principal and the person who acts on his behalf, as 
there is for instance between the owner and the master of a ship. 
It is extremely doubtful whether a person can be bound by the 
act of a complete stranger.^ It is well settled, however, that the 
master of a ship is entitled, in cases of accident and emergency, 
to enter into a contract which will bind the owners of the cargo, 
notwithstanding that it transcends his express authority, if it is 
bona fide made in the best interests of the owners concerned.^ 
The same power is possessed by a land carrier in respect of 
perishable goods.* 

A person who seeks to bind a principal on these grounds bears 
the onus of proving that the course adopted by the carrier was 
reasonably necessary in the circumstances, and also that it was 
practically impossible to commum'cate with the cargo owners. 
Mamed A different example of agency of necessity occurs in the case 

acent° ” ^ married woman who is living separately from her husband, 

necessity. without a separation order having been made by a court of 

summary jurisdiction. Whether she can enter into contracts 
which will bind her husband as principal depends in this case 
upon the cause of the separation. The mere fact that she is 
living apart docs not authorize her to pledge her husband’s credit 
by entering into contracts as his agent, but if it is proved that she 
has been compelled to live apart, cither because she hw been 
deserted or ejeacd from her home or because she is justified by 
his conduct in leaving of her own accord, then, until such time as 
she is able to obcain a decree of maintenance from the court, 
she has authority at common law to pledge his credit for neces* 
saries suitable to her station in h'fe,® and authority in equity to 
borrow money within the same limits.* She has no such 
authority, however, if she Is possessed of means of her own, 
whether cash, investments or earnings, which arc reasonably 
adequate for her support.’ 


Presumptive 
nght of 
wife to 
pledge hu^s* 
band’s 
credit for 
household 
necessaries. 


(5) Presumed Acettct in the Case op Cohabitation. 
Marriage does not give the ivife any innate power to bind 
her husband by contracts with third persons, but where ^ 
Jiving tvith him there is a presumption, though no more, t hat she 

» Afuftro V iruifftou [ 1949 ] * K. B. * 95 ^ 1194®! » E. R. ^ * 

*/riara v. £?aemaf> Ban/,, [/©syj a K. B. 754. at p. 471 .per 

* TA* Argos (XS73), U R- 5 P.C. *34; Bctara v. Hmdersiin (1871). l- 

^ MidlandRatltvay. [1913] * K. B. 103, atp. ii2t Sachs v. 

[1948] 2 K. B 23 . 35 J f» 94 «J i All E R, 67. _P , /.ggs), 

• Wxtsenv.Gtosxop{lSSB).*oQ ViT’J^R^sef^rt.oo): 

L. R. 3 Each 63; WitngarUn v. Bngtl. [1047) » ^ ^ 
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at p. >43 

» Btbtr/tld r. Btrtnt, supra. 
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A. The agent has authority and is known to be an agent. 

(i) His principal is named. 

(a) His principal is not named. 

B. The agent has authority in fact but he does not disclose 
the existence of the agency. 

A. (i1 The agent is knovm to be an agent and his principal ts 
named. 

The general rule in this case is traditionally stated as follows 
“The contract is the contract of the principal, 
agent, and prima facie at common law the only P®”®" 
sue is the principal and the only person who can be sued w th. 
principal.’’^ 

NormaUy the agent possesses neither righK > nor 'abilities » 
with regard to third parties. This general rule, however, though 
constantly repeated, is, as we have said, far from innexi c. 
may be excluded by the express intention of the parties, 
the words of WwoHT, J.:— 

“ Also, ana this is very important, in all cases the 
their expreu contract provide that the agent shall ^.rincioal 

liable either concurrently with or to die exclusion of P . 

or that the agent shall be the party to aue either concurrently with 
or to the exclusion of the principal. ’ 

Thus, an agent may sue or be sued upon a 

which he states : “ I for my otvn self contratt,^ though, of o » 

the principal also remains liable and entitled. , j u„ 

So too cases have arisen where a seller, when aske y 
agent to supply goods to a named principal, refuses ° , 

unless the agent assumes sole liability for_ payment. In 
case, of course, the agent makes himself liable if he accep 
condition, and the seller cannot afterwards charge the ’ 

The judges have sometimes explained the position by sayi g 
the seller is held to an election made at a time when he was tree 
to choose between the one party and the other.* 

Further, the intention to make the agent a pa^ may 
inferred as well as expressed, and it b purely a question 
struction in each case, dependent upon the form ana e 
the particular contract and upon the surrounding .J 

whether such an intention is disclosed. In a matter ® ^ . 

tion it is of little profit to compare one decision wim » 

and it must suffice to say that if a man signs a contract m , 

name without any qualification, something very strong , 

On the face of the contract is needed to exclude his 
liabiUty’; but if his signature is qualified by such expressions as 

' Montgomerie v. VritUd Ktngdom SUamskip Astoeiation, [1891] i 0 * 
370, at p. in, r 
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" There is nothing whatever on the contract to show that the 
defendant intended to act otherwise than as broker. No doubt it 
does not absolutely follow from the defendant appearing on the 
contract to be a broker that he is not liable as principal. There 
are two ways in which he might so be made liable : first, intention 
on the face of the contract making the agent liable as well as the 
principal; secondly, usage.” 

Special cases.—Whether the principal has been named or 
not, there are three exceptional cases in each of which the position 
of the agent is determined by special rules. These are where 
the agent executes a deed in his own name; where he puts his 
name to a negotiable instrument; and where there is some relevant 
trade usage. We will take these cases separately.^ 


Contracts under seal.—If an agent makes a contract under 
seal on behalf of another it has long been established that he is 
personally liable and entitled under it, and that the principal has 
neither rights nor obligations.* This is what is called a “ tech¬ 
nical rule," i.e., to quote the words of Martin, B., a rule " which 
is established by authority and precedent, which does not depend 
upon reasoning or argument, but is a fixed established rule to be 
acted upon, and only discussed as regards its application 

It formerly produced this inconvenient result, that a man who 
gave a power of attorney to another in order, for instance, that 
his affairs might be administered during his absence or illness, 
could neither sue nor be sued upon contracts made under its 
authority if they were made by deed. This particular incon¬ 
venience has, however, been removed by legislation * 

The technical rule, however, is subject to this limitation, that 
if the agent enters into a sealed contract as trustee for the principal, 
whether the trust is disclosed on the face of the contract or not, 
and he refuses to enforce it against the other party, then the 
principal, qua beneficiary, may himself enforce any proprietary 
ti^ht to which he is entitled by bringing an action against the 
third party and the agent.* It would seem to follow that in such a 
case the principal is equally liable to be sued by the third party. 


Negotiable instruments.—An agent contracts no personal 
hability under a negotiable instrument in the issue of which he is 
JRiplicated unless he adds his name as a party to it; but if he does 
appear as a party then his liability depends upon whether he signs 
as acceptor or in some other capacity such as drawer or endorser. 

^^ere he appears as acceptor the crucial question is whether 
the bill is drawn on him or not. If it is drawn on him in his own 
name, his acceptance renders him personally liable even though 
e adds words to his signature describing himself as agent. To 
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escape liability he must add words indicating that he is acting in a 
pureiy ministerial capacity.* In one case, for instance, Charles, 
the agent of a company, wrote the following across the face of a 
biW which had been drawn on him, not on the company;— 

“ Accepted for the company, W. Charles. Purser.” 

It was held that he was personally liable.* 

If, however, the bill is not drawn on the agent, his acceptance, 
even though unqualified, does not render him liable,* Thus, 
for instance, if a bill is drawn on a company, the directors incur 
no personal liabn/ey if they write the following on the instrument: 

Accepted. X. and Y., directors of the company.” 

Where an agent draws or endorses a negotiable instrument 
the position is as follows. If he signs his name without any 
qualification he is personally liable.* If he adds a qualification 
there are two classes of cases. A qualification which clearly 
indicates that he is contracting as agent for another, as, for 
example, where he writes: “ For and on behalf of Jones, as 
agent," relieves him of personal liability ;* but an ambiguous 
qualification, which leaves it doubtful whether he is acting in a 
purely representative capacity or not, renders him liable. The 
endorsement, for instance, " X. and Y., Directors,” tvill render 
X. and V. liable^ for the word Directors ” does not necessarily 
show that they were acting as agents, but may equally well have 
been used to explain why dieir names appeared on the bill at all. 


Trade usage.—^The position of an agent as a contracting 
party may be determined by a trade usage. In one we, for 
instance, X. and Y., who were brokers in the Colonial fruit trade, 
signed the following contract:— 

'* We have this day sold for your account to our prindpal. etc. 

(Signed) X. and Y., Brokers. 


The principal, whose name was disclosed before delivery, refused 
to accept the whole of the goods, and an action for non-acceptance 
succeeded against the agent on proof of a custom in the fruit 
trade that a broker was personally liable if the name of his principal 
was not inserted in the written contract.* A custom, however, 
is disregarded if it is inconsistent with the contract.* 

Foreign principal.—One of the trade usages established by 
the law merchant was that a person who contracted as agent for a 
foreign principal was to be regarded as having contracted as prm 
cipal to the exclusion of the foreigner. In iSyj' Blackburn, J*. 
said: 

“Where a foreigner has instructed English merchants ^ ^ 
him, I take it that the usage of trade established for \ 
been that it is understood that the foreign constituent h 


1 DiUs of Exebaoge Act. 1862. s z 6 

• Mart V. CtuirUs (1856) 5 E A B 978- 
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Foreign Principal. 


authorized the merchants to establish privity between him and the 
home supplier. On the other hand, the home supplier, knowing that 
to be the usage, unless there is something in the bargain showing 
the intenuon to be other\tise, docs not trust the foreigner, and so 
does not make the foreigner responsible to him and does not make 
himself responsible to the foreigner.”* 


The law merchant, however, is not immutable, and with the 
vast increase in international trade this particular usage has steadily 
uaned in importance and has now disappeared. As long ago as 
1917, its continued existence tvas doubted by such an experienced 
judge as Bray, J.,® and its final extinction has now been confirmed.® 
In ever)* case, foreign clement or no foreign element, the question 
whether the agent becomes a party to the contract or whether 
privity of contract has been created between his principal and the 
third party must be determined in the light of the intention of the 
parties as disclosed by the terms of the contract and the surround¬ 
ing circumstances. The nationality or domicil of the principal is 
nierely one of those circumstances, and even so it is only of 
minimal importance. The statement of Lord Blackburn no longer 
represents the law.* A case tn which the intention of the parties 
'vas disclosed by the terms of the contract itself was Miller, Gibb S? 
Co. V. Smith and Tyrer, Ltd.^^ where the facts were these:—A 
firm called Smith & Tyrer, Ltd., executed the following instru- 
rnent on behalf of a foreign principal:— 

Contract by which our principals sell through the agency of 
Smith & Tyrer Ltd , wood brokers, Liverpool, and Messrs. Miller, 
Gibh Si Co., of Liverpool, buy, etc. 

(Signed) Bv authority of our principals 
Smith & Tyrer Ltd.. 

Chas. H. Tyrer. managing director. 
bs agents 

, The Court of Appeal had no difficulty in holding that the 
intention was to exclude the personal liability of the agents. 

” It seems to me difhcuU for the parties to have Used clearer 
words to show that the principals were to be liable and the agents 
were not to be liable. . The agents were not professing to 
wntract at all, the principals were; and the agents state expressly 
that they have authority from their principals to sign the contract.’ 

Indeed, to have denied that the agents had acted in a purely 
*^^^®*ntative capacity would have flady contradicted the tenor 
ui the instrument. 


Where agent is in fact principal.—It remains to consider 
^ peculiar situation that may arise where a man, though purporting 
® e an agent, is in fact himself the principal Here there is no 
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doubt that he is personally liable.^ This seems to be common- 
sense. As SCRUTTON, L.J., once remarked: " I am sure it is 
justice. It is probably the law for that reason.*’^ 

Moreover the agent in such a case can himself enforce the 
contract, provided that the supposed principal has not been 
named and also that the terms of the contract show that the 
identity of the party is not material. This was decided in 
Schmaltz v. Avery where the facts were these:— 

A charterparty waa executed between X., the owner of the ship, 
and A., which expressly stated that A. was acting as agent of the 
freighters. It contained these words : "This charterparty, being 
concluded on behalf of another party, it is agreed that all responsi¬ 
bility on the part of A. shall cease as soon as the cargo is shipped.” 
Acmally A. was himself the freighter, and he later brought an 
action against X. 


It was argued that the action would not lie, since X. had relied for 
the fulfilment of the contract upon the undisclosed freighters 
with whom he believed himself to be dealing. This argument 
failed and the action was allowed. It was obvious, in accordance 
with the doctrine of the undisclosed principal, that the freighters, 
if they had actually existed, could have enforced the contract. 
The only question was whether one person can fill the characters 
both of principal and agent, or rather, whether he can repudiate 
that of agent and assume that of principal. It is no doubt tme 
that the identity of the other party is often a matter of vital 
importance, but in this case the court was of opinion that as 
the name of the freighter had never been demanded it was im* 
possible to presume that X. would not have made the contract 
had he known A. to be the principal. 

A person who has contracted as agent cannot, however, 
assume the character of principal if the name of his supposed 
principal has been given.^ 

B. The agent has authority in fact but he does not disclose the 


existence of the agency. 

Where an agent, having authority to contract on behalf of 
another, makes the contract in his own name, concealing the 
fact that he is a mere representative, the doctrine of the un¬ 
disclosed principal comes into play. By this doctrine eimer t e 
agent, or the principal when discovered, may be sued, and cither 
the agent or the principal may sue the other party to thewntrac . 

There is nothing remarkable in this doctrine so far as 
concerns the agent. The existence of an enforceable 
betiveen him and the third party is scarcely deniable, for 
purports to act on his own behalf and the other party f . 

with this apparent state of affairs. At any race it . 

that the contract is enforceable either by* or against the ^ • 
The primary liability that rests upon him as being a paijty 
the contract is not destroyed by the fact that the . 

may be added as a party.^ Parol evidence is admissible^ 

»Jenktnt V. HuUktnson (1849). *3 Q- B- 744. •* P- 73*. ^ 
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introduce a new party, i.e., the principal, but is never admissible 
for the purpose of discharging an apparent party, i.e., the agent. 

^Vhat is more curious about the doctrine is that the principal 
should be allowed to intervene, for at first sight it seems in¬ 
consistent with elementary principles that a person should be 
allowed to enforce a contract that he has not in fact made. On 
the other hand this right of intervention is in many cases both 
just and convenient. If, for instance, the agent of an undisclosed 
seller were to go bankrupt after delivery of the goods but before 
payment of the price, the money, unless it were demandable by 
the seller direct from the buyer, would go to swell the assets 
divisible among the general creditors of the agent. Considerations 
of this nature ultimately produced the rule, though without an\ 
manifest enthusiasm on the part of the business community, that 
a prindpal may disclose his existence and may himself maintain 
an action against the person with whom his agent contracted.* 
Thus, for example, if two or more arrange that one of themselves 
shall buy goods in his own name on their joint behalf, they may 
jointly or severally sue the vendor in the event of a breach of the 
contract.* 

This right of action possessed by the undisclosed principal is, 
however, subject to two limitations 

First, the authority of the agent to act for the principal must 
have existed at the time of the contract, for were the rule otherwise 
person would be free to intervene in the contract of another.* 
Secondly, if the contract, expressly or by implication, shows 
wat it is to be confined in its operation to the parties themselves, 
the possibility of agency is negatived and no one else can intervene 
pnncipal.* Whether this is the intention of the parties is a 
of construction. Thus it has been held that for an agent 
^0 describe himself as “ owner *’* or “ proprietor '** of the subject 
flatter of the contract precludes the principal, whether disclosed 
or not, from suing or being sued. In such a case the other party 
Contracts upon the basis that the person with whom he is dealing 
IS ^ole owner of the subject-matter, and as Lord Haldane once 


Where it is a term of the contract that he should contract as 
owner of that property, you cannot show that another person is the 
real owner."’ 

On^the other hand, the description of a person as “ charterer * * 
r tenant ’’® or "landlord no more negatives the existence 
agency than would the description contracting party.” 
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=>'.'’■•ollary to the right of intervention by an undisclosed 
Cither principal it is well established that when discovered he may be 

pnncipai sued Upon the contract made by his agent.* Nevertheless the 
D^octnne ot party must elect which of these ttvo inconsistent rights he 

election. enforce, for the contract cannot be enforced against both the 

principal and the agent. 


Jf a man is entitled to one of t%vo inconsistent rights it is fitting 
that where with full knowledge he has done an unequivocal act 
showing that he has chosen the one he cannot afterwards pursue the 
other, which after the first choice is by reason of the inconsistency 
no longer his to choose.”* 


Whether the conduct of the third party shows an unequivocal 
election to resort to the agent alone or to the principal alone is a 
question of fact that must be decided in the light of all the relevant 
circumstances. For instance, the initiation by him of proceedings 
against one of the two parties is strong evidence of a final election. 
Yet it is not necessarily conclusive, for further evidence may show 
that the right of action against the other party had not been 
abandoned.® This was the decision reached by the Court of 
Appeal in Clarkson Booker, Ltd. v. Andjel.* 

The plaintiffs supplied air tickets to the value of ,^728. ?*• 
the defendant, a travel agent, with whom, on several occasions in the 
past, they had dealt as prinapal. Later, P. & Co , also operating as 
travel agents, disclosed that the defendant he had in fact acted 
solely as their agent. 

The plaintiffs wrote separate letters to the defendant and to P. & 
Co. threatening proceedings if payment were not made. After 
waiting for some five weeks they issued a writ against P. & Co., but 
on learning nt'o months later that the company was insolvent th^ 
proceeded no further with the action. They then issued a writ 
against the defendant and judgment was given in their favour in 
the court of first instance. The defendant appealed on the ground 
that the plaintiffs, by serving the earlier writ on P. & Co. had 
elected to exonerate him personally from liability. 

It was held that no such election had been made. The thrwt 
to proceed against the defendant had never been withdrawn; his 
position had not been prejudiced by the action against P._& Co., 
and above all it was to him alone that in the past the plaintiffs ha 


always looked for payment. ^ r- i, v 

Had the plaintiffs obtained judgment against P. & Co. they 
would, indeed, have been precluded from suing the defendant, no 
because they had made a final election, but because the Ia'\ 0 
not countenance the co-existence of two judgments in ® 

the same debt or cause of action.® "There shall not be , 

one judgment on one entire debt."* If, for instance, 
party obtains judgment against a defendant who is in fart an S ' 
he cannot sue the principal, even though at the tune of t 


* Austraha. Ltd. v. Burelayi 

Atldn, at p. 30. 


• Ctarkion Booktr, 


r. Ltd. V. Anditl. I1964] * Q P 773 ^ ^ 


All E K. 


• ^Kendall v. llarntUoA (1879). 4 App. Cas. 304. 

• Uammondv.SckofUld.itOqi^sQ U 453. 

J.; Moort V. Flanagan, [iwoj i K. B 9»9. PP- 
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against the defendant he was ignorant of the principal’s existence 
and even though the judgment remans unsatisfied.^ ^ He must 
first get that judgment set aside and then sue the principal.® 

The juridicial basis of the doctrine of the undisclosed principal 
has aroused considerable controversy.® The anomalous feature of 
the doctrine is that it allows “one person to sue another on a con¬ 
tract not really made with the person suing.*’* This patently 
ignores the common law requirement of privity of contract, and 

view of Lord Lindlcy, that “the contract is in truth, although 
not in form, that of the undisclosed principal himself, ’ has found 
few supporters.® 

If, therefore, we look no further than the common law, the rule 
that the undisclosed principal can sue or be sued must find its 
justification in business convenience, though this will not warrant 
the conclusion that privity of contract exists between him and the 
third party. However, it has been suggested by high authority' 
that the doctrine can be rationalized as avoiding circuity of action 
if the aid of equity is invoked, “for the principal could in equity 
compel the agent to lend his name in an action to enforce the con¬ 
tract against the contractor, and would at common law be “^ble to 
indemnify the agent in respect of the performance of the obliga¬ 
tions assumed by the agent under the contract.’’® A learned 
Australian writer has reached much the same conclusion by 
equating the fiduciary position of an agent with the fiduciary 
position of a trustee. ’ 


C. The ^ect of a payment to the agent 
It may happen that either the principal or the t^hird party 
settles with the agent, who, however, by re«on of bankruptcy 
or fraud, fails to pass the money on to the creditor. The question 
then arises whether the payer is liable to pay over again. 1 here 
are two separate cases. , 

First, the principal, having instructed his agent to buy goo s, 
pays the purchase price to the agent, who fails to pay the se er. 

Secondly, the principal instructs his agent to ^ ’ 

the agent sells to a buyer and receives payment from him, but 
does not pay the principal. . . , 

In the first case, the general rule is that the pnncipal re 
“able to the seller, provided at least that the agent was knovra 
by the seller to be acting as an agent.* The seller, however, may 
be Mopped by his conduct from taking advantage of this mie 
, his conduct unequivocally showed that he looked to the ag 
flone for payment and thereby induced the principal, after the dent 
ocame due, to settle with the agent, resort cannot afterwar 

* Kendall v. Hamtllon {1879), 4 App. Cas 504. P 5*4 
, V. Hoai<Aorn« (1888). 52 J P-8o7; „ , , „„ Pro- 

fe.« ^ ^ P- 359. Ames, Lectures on Legal History ,^ HieeiBs. 

Vf^7GoodhartandHaiTison.[ig32lCamb.L J..PP P-F.P.Higgm 

Rev. pp 167-79. 

V Durant. [1901] A. C. 

view has been exposed in [193^] Camb L J.. P [1964) 

2 O V Biickhurst Park Properties [Magnal) Lta.. l y 

Mr. p F. p Higgins in 28 Mod. L Rev., pp p ,14 

•Wdv.lFflt,w(i879). 5 Q B D.io2;afld.(i88o).5Q-B 1^-414 
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had to the principal.^ To gain this immunity the principal 
must show that he was reasonably misled by the seller’s conduct 
mto settling with the agent. ^ If, for instance, the seller takes 
security from the agent and pves him a receipt for the purchase 
price, the principal will be discharged if he settles with the agent 
on the faith of the receipt.* The whole subject was reviewed in 
Irvine v. fPa/ron,® where the facta were these:— 

P. employed A., a broker, to buy oil for him. A. bought from S. 
telling him that he wa* buying for a principal but not disclosing 
the name. The tettna of the sale were that payment ahould be 
made “ by cash on or before delivery,’' but, despite this, S. delivered 
the oil without receiving payment. P., unaware that S. not 
been paid, in good faith paid A. A. became insolvent, whereupon 
S. sued P. It was proved that it was not the invariable custom in 
the oil trade to insist upon pre-payment even where the terms were 
cash on or before delivery. 


It w« argued on behalf of P. that, since he knew that the contract 
provided for payment in cash on or before delivery, he was 
justified in presuming that S. would not have made delive^ 
without receipt of the money. This argument did not prevail. 
The clause in the contract providing for cash on or before delivery 
was not sufficient to raise an estoppel, since S. had a perfect right 
to deliver without requiring pre-payment. Had the invariable 
custom been to exact pre-payment, the conclusion might well have 
been different. 

The question remains whether the rule is different if the seller 
is unaware of the agency and deals with the agent as sole principal. 
If the person who is in fact principal bona fide settles with the 
agent, does he remain liable for the price ? It was decided 
in Heald v. Kenworthy* that even here the general rule applies 
and that failing estoppel the principal may be compelled to make 
a second payment. In that case:— 

An undisclosed principal, who had authorized an agent to 
goods on his behalf, was sued for the price by the seller. Ha 
pleaded tlut within a reasonable time after the sale and not unduly 
early he had bona Jidt paid his agent in full. 

It was held on demurrer that this plea was bad. The general rule 
was stated as follows in the head note:— 


" Where a principal authorizes his agent to pledge his credit, an 
the latter makes a purchase on his behalf and thereby creates a 
debt, the principal is not discharged by payment to the *2®*'*. ’ 
the money is not paid over to the seller, unless the latter by 
conduct makes it unjust that the principal should be sued, 
where the seller by bis words or conduct induces ^be pnnapai 
believe that a settlement has been come to between 
the agent, in consequence of which the principal pa3's the am 
of the debt to the agent.” 

This rule, however, tvas somewhat-rudely disturbed sixteen 
years later by the decision in Armstrong v. Stakes.^ In that case 
P. & Co. employed A. & Co., commission 
sometimes for themselves and sometime* aa 
on their behalf. A. & Co. bought from S.> with whom they^u 

‘ Maejarlant v. GiannatopvSa (*858). 3 H. S N. 860. 

» Wyatt Hertford {Marquu) {180*). a 

* (1879), 5 Q. B. D. roz; aSd- (r88o), 5 Q- B- 4*4 

* (1855). loExcb. 739 

* (J872). L. B. 7 Q. B. 398. 



Effect of Payment to Agent. 


44S 


often had dojlmgs in the past. S. did not inquire whether A. & Co 
"’'.n “"'"B for principals. P. & Co. in accordance 

d ’oxl'og 

day. but the money did not teach S. 

An actioit brought by S. against P. & Co. failed. The court 
Mnsidered that, as P. & Co. had paid A. & Co. at a time when 
b. still gave Kclusive credit to A. & Co., S. could not aftenvards 
claim from P. & Co. On the surface, therefore, Armttrong v, 

AftAri IS a flat reversal of H,aU v. Kemeorthy. Which decision 
represents the modern law ! Was the later distinguished from the 
ewier decision by some form of estoppel ? On the whole it is safer 
pr.v° ^tald V. Kemeorthy. Armstrong v. Stokes was severely 
Miciaed by the Court of Appeal in Irvine v. Watson, where its 
raonsideration at some later date was foreshadowed,' and the 
that A 'f turned in some measure upon the fact 

. Co, Were not normal agents but commission merchants. 
a?ent ® case in which the effect of a settlement with an (ii) Ajjent 

consideration is where the agent, having sold his sale is 
pav til receives payment from the buyer but does not buyef^but 

thtte /*i principal. Whether the buyer is in does oot 

uTtott liable to pay over again depends entirely paypnn- 

monev U authorued to receive the purchase ' 

frnm 1’ P^fsessea this authority, the buyer is discharged 

ntJr? M pfc * liability ; if not the liability remains. The general 
payment V authorized to sell is not authorized to receive 

oavm^fip’ buyer, therefore, who seeks to avoid a double 
Pnwioal’ pfov* that the authority existed in fact. If the 
the m«t * **pre88ly authorized the agent to accept payment, 
either th«f fading this the buyer must prove 

in that tv "® usual and well recognized practice 

authnri^^ icular type of agency, or that the agent had ostensible 
W" "ccive the money.» 

problem^* Tf ®*t-off one debt against another raises a similar Set-off. 
debt to th K ^ ^S^t't authorized to sell goods owes a personal 
price that * H i^tter set this off against the purchase 

this rioht r!*i principal ? The answer is that he enjoys 

priflemaJ fk I t believe by the conduct of the 

The Jaw h ^ k * ®gent is himself the owner of the goods sold. 

I'^ords •— ^ summarized by Martin, B., in the following 

® principal permits an agent to sell as apparent principal 
*W5e sihtaf* * Juterveries, the buyer is entitled to be placed in the 
tt** agenf disclosure of the real principal as if 

the same H*? been the real contracting party, and is entitled to 
Payment whether it be by common law or by statute, 

agent ,v.« aet-oft, as he was entitled to at that lime against the 
. me apparent principal.'** 

arises where the principal has entrusted 
'— _ ‘ " possession of the goods.® In this case the buyer 

**e 28 4^4i at p. 421 For a re-appraisal of the decision. 

Iff**"** 


T'd PP- ^ 77-8 (P. F. P. Higgjns). 

y- ^UTcy H 866 ). 7 B & S 515: ButmeM v. Grant. [1924] 
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is entitled to a set-off if he proves that the agent sold the goods 
in his own name as if they were his own, that he himself bona fide 
believed the agent to be the principal in the transaction, and 
that before he was undeceived in this respect the set-off had 
accrued.* 

It is clear, therefore, that no right of set-off exists if the 
buyer knows the agent to be an agent though ignorant of the 
pnncipal’s identity, or if he knows that the agent sometimes deals 
as agent, sometimes on his own account, but does not trouble to 
ascertain the capacity in which he is acting in the present 
transaction.* 


SECTION IV. UNAUTHORIZED ACTS OF THE 
AGENT. 

A The Position of the Principal. 

It is obvious that the principal is bound by every contract or 
disposition of property made by the agent with his authority. 
The reverse is equally obvious. If a man acts as agent without 
any authority whatsoever, or if an agent exceeds his authonty, 
the principal (apart from ratification), is not liable at all in the 
first case and in the second is not liable for the excess. Thus, if 
the managing committee of a club has no authority to buy goods 
on credit, an order given for wine by one of the members doa 
not bind his colleagues. T*he same rule applies where an agwt js 
adjudicated bankrupt after having disposed of his principal* 
goods contrary to instructions. In this case the principal w J*®* 
reduced to proving in the bankruptcy equally with the other 
creditors, but can recover the whole price if the agent has 
fully sold goods, and can recover in full money or property wmen 
may have passed to the trustee in bankruptty.* A similar ru e 
applied at common law to a wrongful disposition by *** ® 

goods which had been entrusted to him by a principal. i * 
rule, however, and the maxim upon which it was basM— 
dat quod nan habei —has been largely modified by subseque 
legislation.® i. 

Nevertheless, to say that a principal is liable only 
been done within the authority of his agent leaves open the cri i 
question; What is the meaning of “authority" in the ejes o 
law? The meaning is not self-evident, for what has not m 
been authorized may none the less be regarded hy *ne a' 
authorized. The position with regard to this ***®**/*’,“^®^'^ of 
stated and clarified by two modern decisions of the 
’ Appeal.* These show that a distinction must be ^ 

the agent’s actual authority on the one hand, and his app 
ostensible authority on the o ther. ______ 

• Montagu v, Forvood, ffSoJl * 

Finance, Lid. v. H'tlhamson, [19&5I * E. R- 641; [i 9 * 5 l 

• Cooke V Sihelby ItMjj.tiAw. Cas zyi. Ee tsrU Cco^' 

» Taylor v. Flumer liSij). J 51. A S. sbt: Rt Stfocka*. ** F*’ 

(15761. 4 Cb. P »ai , , - , , T, r P at P. 

• Cole V. Norlh Western Bank (1875). L. R. • 35 * 


QUclcburn. J. 

• Jnfia. pp. 448 *l ** 1 - 
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Unauthorised Acts of Agent. 

“An actual authority is a legal relationship between principal and 
agent created by a consensual agreement to which they alone are 

c 

t • . • • . 

between the parties.”^ 

Thus actual authority may be express or implied. May be 

. . . . , express or 

It IS express when it is given by express words, such as where a implied, 
board of directors pass a resolution which authorizes t%vo of their 
number to sign cheques. It is implied when it is inferred from the 
conduct of the parties and the circumstances of the case, such as 
where the board of directors appoint one of their number to be 
managing director. They thereby impliedly authorize him to do all 
such things as fall within the usual scope of that office.”* 

If the agent enters into a contract with a third party within the 
scope of his actual authority the result is to create contractual obli¬ 
gations between the principal and the third party. It is irrelevant 
that the latter was unaware of the existence of the authority, and 
irrelevant even that the agent acted with improper motives with a 
desire solely to promote his own interests.* 

On the other hand, "ostensible or apparent authority is the 
authority of the agent as it appears to others.”* Its operation has au^onty. 
been described as follows by Diplock, LJ- 

apparent or ostensible authority is a legal relationship between 
the prwcipal and the contractor created by a representation, made by 


the agent, operates as an estoppel, preventing the principal from 
asserting that he is not bound by the contract. It is irrelevant 
whether the agent had actual authority to enter into the contract.”* 
f.^P^ted and apparent authority are not mutually exclusive. 

Generally they co-exist and coincide, but either may exist with¬ 
out the other and their respective scopes may be different.”® But 
normally the third party will rely upon the apparent authority of 
the agent, since all that he will know of the actual authority, 

'vhether express or implied, will be what he hears from the princi- 
pal or agent, and that may or may not be true. _ 

The "representation” that creates an apparent authority -r^pfeseii- 
pnerally arises from some conduct on the part of the principal, as tation " 

Or instance where he holds the agent out as entitled to act for him 
•n a busmess capacity. 

“By so doing the principal represents to anyone who becomes 
aware ffiat the agent is so acting that the agent has authority to 
a behalf of the principal into contracts with other persons of the 


at ““ ^ockyer v. Buckhvrst Park Propertus {Magnal). Ltd . supra. 

• respectively, per Diplock. L.J. ^ 

r«spectii^ly Bra>'Aearf, Ltd , supra, at p 583: at pp. 583 and 102, 

‘ \ [1904] 2 K. B 10 . 

at p v. Brayhead. Ltd . [1968] i Q B 549. pf'' Lord Denning. 

at n Lockyer v. Buckhurst Park Properties [Magnat). Ltd., sttpra. 

tand p. 644, respectively 
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kind which an agent so acting in the conduct of the principal’s 
business has usu^y “actual” authority to enter into.”* 

It is impossible to classify precisely and exhaustively the circum¬ 
stances in which a principal is thus liable on the basis of apparent 
authority, but the position may be clarified by examples.* 

Thus, an agent who is employed to conduct a certain business 
transaction is deemed to possess authority to do eveiything 
usually incidental to a business transaction of that type.* In 
Dingle v. Haref for instance, an agent with authority to sell 
artificial manure warranted to the buyer that it contained 30 per 
cent, phosphate of lime. Upon proof that it was usual to give 
a warranty of this nature in the artificial manure trade, it 
held that the principal was liable for its breach, although he had 
not authorized the agent to enter into such an undertaking. 

“ But when the jury “—said Byles, J.—” found that it was usual 
to sell these artificial manures with a warranty, the nice distinction 
as to the extent of the agent’s authority became quite unmalenal. 
An agent to sell has a general authority to do all that is usual ino 
necessary in the course of such employment 
Again, an agent employed as manager of a certain class of 
business, to the conduct of which the drawing of bills of exchat^ 
is normally incidental, is implicitly authorized to draw upon his 
principal.* If it is the usual practice of hotel managers to 
purchase cigars, then purchases 0/ this nature made by ^ 
will bind his principal.' If an estate agent is instructed to nno 
a purchaser for a house, he has ostensible authority to 
deposit from a prospective buyer and to hold it not as a swk^ 
holder, but as agent for his principal. Should the sale not b 
completed, the principal is therefore liable forrepayment. 

Again, an agent employed to act at a definite place, 
a market, has apparent authority to do what persons 
business at that place usually do. In the words of Alders , 

•• A person who deals in a particular niarket must flJr 

according to the custom of that market, and 

to make a contract at a particular place mun be taken as mtena , z 
that the contract may be made according to the usage ^ . 

The Factors Act, 1889, which repealed a 
in 1823,1842 and 1877, amplified further the ,l,j 

authority. The object of these statutes 
effect of unauthorKcd dispositions of goods "X 

and other similar agents in favour of third P'™”* , f .,1^ 
fiA. A principal, for instance, d eliven goods to a factor 


» me., at pp. 503 --t 
epithets appropnate to qoalily 
cither among judges or commentators; 




mean "apparent. 


e has been made io 


- — of which free use t 
' . .*A? A & ar, at p- Jo. UtUrdale. J. 
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instructions that they are not to be disposed of but are to be re¬ 
tained pending further directions. The factor, however, in breach 
of his authority, sells or pledges the goods to a third party who acts 
bona fide and for value. Is the principal to be allowed to rely 
upon the maxim nemo dot quod non habet, and to succeed in an 
action of trover against the third party ? The common law 
doctrine of ostensible ownership, analogous to the doctrine of 
Ostensible agency, could indeed have settled this problem without 
any aid from the legislature, for it was deigned to meet just such 
a case as that proposed above. 

• doctrine is that if the owner of goods sets in such a way as to 
*”duce the belief in a third party that the ownership is vested in X., 
and if in bona fide reliance upon this belief the third party enters into 
some transaction with X, under which he acquires the goods for 
value, the owner is estopped from disputing the validity of the 
transaction. 


^1? cirimmstances the apparent ownership is in the eye of 
the law equivalent to real ownership. Now, since a factor is a 
tner^tile agent whose ordinary course of business is to dispose 
, L. which he is in possession, it is obvious that to 

put him in possession must induce the belief in the business 
community that he enjoys the powers of disposition usually 
xcrcised by this type of agent. The courts, indeed, recognized 
ffooH extent, for they held that if a factor sold the 

ffA ^ j he was in possession his principal was estopped 

to m t Ws authority to sell. They refused, however, 

nrinw* ^ .V, of disposition equally binding upon the 
L if j' "ff*ough the well-established custom was for factors 
j *L^*^*^ goods for disposal to advance money to the 
in V ^ Pledge the goods in order to keep themselves 

persistently held that a pledge, as distinct 
^ti estoppel against the owner so as to 
r a good title on an innocent pledgee. 


P&ctors had 
DO apparent 
authority 
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li. i! doctrine *'— Slid Lord Ellbnborouch— 


Dledp<*^** *he pledger of goods had no authority to 

of * mere factor for sale 5 and yet since the case 

^ ton V. Tash^ that doctrine has never been overturned.*’* 

*0 *tow affords adequate protection , 

acenf<i !f c ° enter into transactions with mercantile ' 

enned by the Act.* Section 2 (i) provides as follows ; \ 

PoMMs^n * Mercantile agent is, with the consent of the owner, in 
Pledffc documents of title to goods, any sale, 

^ the orW* disposition of the goods, made by him when acting 
subiect course of business of a mercantile agent, shall, 

prcsslv .provisions of this Act, be as valid as if he were cx- 


Drewlv "-.Hiuvisions ot tl 
ProvjdedTl!*f"!'‘* 

the Oerson faVJ, 


owner of the goods to make the same; 


faith andV Person t^ng under the disposition acts in good 
*?.not at the time of the disoosition notice that the oerson 


Maki'ne *‘Me of the disposition notice that the person 

This pr • • ’®P®’‘*ion has not authority to make the same. 

—--°^on is extended by a later section to the case where a 

• “ 
^*Thestatutor^p*e (rSra). 15 East, 38, atp. 44. 

of lua bu : "A mercantile agent having in the customary 

ol^* the agent authority either to sell goods, or to consign 

goods *• of sale, or to buy goods, or to raise money on the seennty 

i-actors Act. 1889, s. I (1). 
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buyer, having obtained goods with the consent of the seJJer, bter 
transfers their possession to a person who receives them in good 
faith under a sale, pledge or other disposition. In this event, the 
buyer in making the disposition is placed in the same position by 
the Act as if he were a mercantile agent in possession of the goods 
with the consent of the owner. It is irrelevant that such is not bis 
true description.^ 

Finally, it must be stressed that once '* an agent is clothed 
with^ ostensible authority, no private instructions prevent his acts 
within the scope of that authority from binding his principal.”* 
Limitations in fact imposed upon the powers of the agent and 
ignored by him will not exonerate the principal from liability, 
unless, of course, their existence is knowm to the third party to 
the transaction.® 


B The Position op the Agent. 

If a man contracts as agent without any authority in that 
behalf, the question arises whether he acquires either benefits or 
A acquires labilities under the transaction. 

00 fifhts If With regard to benefits, the rule is that if a man contracts as 
Without agent for a named principal who has given no authority and who 
for contract, the self-styled agent acquires no 

named rights whatsoever, since the solvency of the supposed principal 
may have induced the third party to enter into the transaction/ 
Thus, a purchaser at an auction sale signed a memorandum as 
agent for a named principal, and later sued in his own name to 
recover the deposit. He attempted to give evidence proving that 
he was the principal in the transaction, but the evidence was held 
to be inadmissible.® 

On the other hand, if a man without any precedent authority 
contracts as agent but does not disclose the name of his supposed 
principal, it has been held in Schmaltz v. Avery^ that he is 
entitled Co maintain an action in his own name on the contract. 
Liability of The position with regard to the liability of an unauthonze 
unaut oriso 3ggnt jg clear. It varies according to the state of his belief. 

If he knows that he possesses no authority to act as agen , 
but nevertheless makes a representation to the contrary and m 
consequence causes loss to the party with whom he contracts, 
he may be sued in tort for the deceit.’ . , 

If, on the other hand, he mistakenly though innocently 


pnoeipal 
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principal 
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believes that he possesses authority, he cannot be liable 
for deceit. Nor can he be made liable upon the contract wnic 
he purported to make on behalf of the principal, since this 

» Ibtd. s 9, substantiany reproduced in s S5 (a) 

1893: Newtons of Wembley, Lid. v Wslbatns. [1965] i Q. B. 560. [1904] 3 

* jValiOTia/ Bolivian Navigation Co. v. Wilson (1880), 3 App. Cas 7 

prrL^ Blackburn, at p. 209 ^ 

* Walteau v. Fenuiek, I1893I * Q 3 ^®= e- • / c..r/M ftSsa) L. B 
*Btcherlon v. Burrell (1816). 5 M. 4 S. 383; Fairh* v. Ftnion (rjffo/. 

5 E*. 1^. 

» Bieherton v. Burrell, supra. x. /*.. v Vtreri Brelhifi. 

* (1831). 20 L. J. Q. B 228. foMowed in Harper &■ Co. v Yigtrt p 

rr9o9l 2 K. B. 549. 

» V. Walter (1832). 3 B. ft Ad. II4- 
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not his contract, nor was it regarded as such by the third party. 

Thus in Smout v. Ilbery^ :—• 

boug . • -■■■:. i' ■ 

plain -j . <• 

without the knowledge of the parties, and the plaintiff sued the 
wife to recover the price of goods supplied to her after her authority 
had been revoked by the death of the principal 
The plaintiff sued on the contract of sale but failed, for it was 
clear that both in fact and in intention it was the husband, not 
the wife, who was the buyer. 

A contractual basis upon which the agent himself can be held 
liable was, however, ultimately established in CoUen v. Wright.^ 

In that case:— 

A., describing himself as the agent of P,, agreed in writing to 
lease to the plaintiff a farm which belonged to P. Both the plaintiff 
and A. believed that A. had the authority of P. to make the lease, 
but this in fact was not the case. The plaintiff, having failed in a 
suit for specific performance against P., later sued to recover as 
damages from A.'s executors the costs that he had incurred in the 
suit. 

The action succeeded. The court inferred from the circumstances 
a separate and independent contract by which A. promised that 
he possessed the authority of P. and in consideration of this 
promise the plaintiff agreed to take a lease of the farm. Willes, 

J., in delivering the judgment of the majority of the Exchequer 
Chamber, said:— 

** The obligation arising in such a case is well expressed by saying 
that a person professing to contract as agent for another, impliedly, 
if not expressly, undertakes to, or promises, the person who enters 
into such contract, upon the faith of the professed agent being duly 
authorized, that the authority which he professes to have does in 
point of fact exist. The fact of entering into the transaction with 
the professed agent, as such, is good consideration for the promise." 

The decision, in other words, is an early example—perhaps the 
forerunner—of the so-called " collateral contract which has 
been discussed in an earlier chapter,* though it has frequently 
been regarded as having established a particular doctrine called 
** implied warranty of authority.” This is a misleading descrip¬ 
tion of the reasoning in the case. The court did not imply a 
term or warranty in an already existing contract. It constructed 
a new and independent contract based upon the exchange of 
promises; on the one side that the authority existed and on the 
other that a lease would be taken. 

The doctrine thus propounded in ColUn v. Wright was at v* 
once accepted by the profession and it has since been given wide Wrtgkt 
currency. It is not confined to contracts, but extends to every extends to 
business transaction into which a third party is induced to enter by 
a representation that the person %vith whom he is dealing has 
authori ty from some other person.® As Bramwell, LJ., put it 
*(1842), loM. & w. 1. 

* (*857), 8 E. & B. 647. See Fifoot, Eftgluh Law and Us Background, 

PP- t74-7- 

* [*959] Camb. L, J., p 63. (K. \V. Wedderbtiro). 

Suf^o. p. j4. 

Ftrbank's Executors v. ffumfikreys (1886). iS Q. B D. 54: Starkey v. 

, e/ ^"gland. 11903] A. C, 1 14: V/o Kasnotutrori v. Gutkrie &■ Co. Ijd , 

1 *965] I Lloyd's Rep. x. 
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is in accordance with the contract. If there is an express term 
dealing with the matter, cadit guaestio. If not, all depends upon 
the construction of the contract. The common intention of the 
parties with regard to the power of termination must be ascertained 
in the light of all the admissible evidence. 

“An agreement which is silent about determination will not be 
determinable unless the facts of the case, such os the subject matter 
of the agreement, the nature of the contract or the circumstances in 
which the agreement was made support a finding that the parties 
intended that it should be determinable, but there is in my judgment 
no presumption one way or the other.”* 

In a modem case, for instance:* 

A. was appointed sole selling agent on the North American Con¬ 
tinent of all the products of P. & Co. He agreed to use his best en- 
deax’ours to promote sales in that temtory, to act as general marketing 
consultant for P. & Co, and not to become interested in the sale of 
competitive products. His remuneration was to be a commission 
at the rate of 17I per cent, on orders obtained by him. 

P. & Co. desired to determine the relationship, but A. contended 
that it was terminable only by mutual consent. There could 
be no doubt that the mutual promises constituted a contract 
binding upon both parties. There was express provision for 
the summary termination of the relationship in two particular 
events, but no similar provision to meet other circumstances. 
McNair, J„ construed the contract as being closely analogous to 
one between master and servant and therefore as one that could 
not rationally be regarded as establishing a permanent bond 
between the parties. One party alone could not, indeed, ter¬ 
minate it summarily, but he could terminate it by serving reason¬ 
able notice on the other, that is to say in the instant case, twelve 
months’ notice. 

In many other agency cases, however, the relationship between 
the parties is not on all fours with that existing between master and 
servant. This is generally true of a shipbroker, stockbroker, or 
house agent employed to buy or sell property on a commission 
basis. The mere establishment of such a relationship imposes no 
binding obligation upon either party. This is so, for instance, 
where an owner puts the sale of his property into the hands of an 
estate agent upon commission terms. The agent is not bound to 
do anything. Nor, at the outset, is the principal bound to do 
anything, for his only promise is to pay commission if and when 
the agent has brought about the intended result.® Only then 
does a contractual nexus arise between the parties. Here, in 
fact, is another example of a promise that ripens into a contract 
upon the performance of a specified act, as in the case where a 
reward is offered for the supply of information. Just as such an 
offer may be revoked at any time before the specified act is done, 
so in the present context the property owner may revoke his 
mandate before his obligation to pay matures, ie., at any time 
before the authorized act is performed by the agent.* Thus, a 

* Re Spenborough Urban Diclnct Counctl's Agreement, [1968] Ch 139, at 
P- *47. per Buckley. J., [1967] r All E R 959, at p. 962. 

Martin-Baker Aircraft Co v Canadian Flight Equipment, [1955] 2 Q.B.556. 
Luxor (Eailboume), Ltd. v Cooper, [1Q41I A C 108. at pp 124,141. I53J 
I>94>1. «1E.R 33..! PP 45.53.6. 

Motion V. Michaud (1892). 8 T. L. R. 253; afld , tbid , 447- 
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practice is recognized and accepted. Moreover, it would be almost 
impossible to frame an implied term that would fairly and reason¬ 
ably provide for the varying contingencies that may complicate 
such an agenc}', as for example the habit of entrusting the sale of a 
house to several agents each acting on a commission basis. 

Thus the guiding rule in every case is “that before you find the 
commission payable you must be satisfied that the condition on 
which it is payable has been satisfied.”' The intention of the 
parties as to the exact meaning of the condition must be ascertained 
by construing the actual words by which it is defined in the con¬ 
tract. Broadly speaking the intention which as a matter of proba¬ 
bility the court should impute to the parties is that if no sale in fact 
results from the agent's efforts no commission shall be payable. 
This is the normal expectation of the vendor. Where the condition 
is described in general or ambiguous terms, such is the intention 
that the courts have usually attributed to the parties. * Examples of 
descriptive words that have led to this construction are where the 
agent has agreed to introduce “a purchaser”;* “a person willing 
and able to purchase”;' “a person ready, able and willing to pur¬ 
chase" “a person prepared to enter into a contract to purchase.”* 

Nevertheless, if the condition upon which commission is pay¬ 
able is defined in clear and unambiguous terms, effect will be given 
to it even though for some reason or other the sale turns out to be 
abortive.’ Thus in Mtdgley Estates, Ltd. v. Hand,^ the bargain 
was that commission should be payable as soon as a purchaser 
introduced by the agent “shall have signed a legally binding con¬ 
tract within a period of three months from this date.” The agents 
satisfied this condition and were held to be entitled to their com¬ 
mission notwithstanding the ultimate failure of the sale owing to 
the financial collapse of the purchaser. But if the effect of the 
condition is misrepresented, even innocently, by the agent, it 
cannot be enforced.® 

One clear case in which an authority cannot be unilaterally 
revoked by the principal is where it b coupled with an interest 
held by the agent. If, for instance, a borrower, in consideration 
of a loan, authorizes the lender to receive the rents of Blackacre by ■ 
way of security, the authority remains irrevocable until repayment 
of the loan in full has been effected. 


L. Wtlk\n$on, Ltd. v. Brown, {1966] i All E. R 509; [1966] r W 
L R. ig^, at p 197, per Harman. L.J 

Mtdgley Estates, Ltd v. Hand, [1952] 2 Q B. 432. at pp 435-6. [i95*] 
I All E R. 1394, per Jenkins, L J. 

Jones V. Lowe, [1945] K B 73; [1945] i All E R 194 
Dellafiora v. Lester, [1962] 3 All E. R 393, [1962] i W L R. 1208. 
Dennis Reed, Ltd v. Goody, [1950] 2KB 277, [1950] i All E R 919 
Ackroyd & Sons v. Hasan, [i960] 2 Q, B. 144; [i960] 2 All E R 254. 
A. L. IVilfttMsow Lli V. Brown, [1966] i All E. R. 509; [1966] 1 W. L. 

iW, " “ 

who 
who 
App« 

chase, pp 91 gf seqif. 

Mtdgley Estates, Ltd v. Hand, [1952] 2 Q. B 432, at p. 436. 

\v t applied in Skeggia v CradweU, [1963] 3 All E. R 114: [1963] i 

Denning dissenting This surpnsmg decision was criticized 
oy oaltnon, L.J., in Wtlktnson Ltd v. Bmum, supra, at pp 202-3. 

vJ V. Lloyd D. Georgs &■ Partners, Lid., [1968J 2 All E. R 187; [1968] 

^ W. L. R. 62^. 
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Thw doctrine applies, however, only where the authority is 
creatw in order to protect the interest of the agent; it does not 
extend to a case where the authority has been given for some 
other reason and the interest of the agent arises later. This was 
the issue in Smart v. Sanders,^ where the facts were as follows: 

Gooda were consigned by the principal to a factor for the purpose 
^ being sold. The factor later advanced £3,000 to the principal. 
The principal then countermanded his instructions to sell the goods, 
but nevertheless they were sold by the factor. 

In the action that was subsequently brought against him, the 
factor argued that the authority to sell which he had undoubtedly 
been given had become irrevocable, since in his capacity as lender 
he had acquired an interest in the proceeds of sale. This argument 
did not prevail, TTie authority arose prior to and independently 
of the creation of the interest, and therefore it was not irrevocable 
under the general doctrine, but could become so only if an express 
agreement to that effect were made. Had a contract of loan 
been concluded between the parties by which the factor had been 
put into possession of the goods with authority to sell them and 
to repay himself out of the proceeds, the authority would have 
been irrevocable. 

Such, then, is the position where the principal revokes the 
authority of the agent. The fact that similar rules apply in the 
reverse case where the agent renounces his employment scarcely 
needs elaboration. If the revocation is in breach of contract, 
the principal may successfully institute an action for damages. 


B Termination bt Operation of Law. 


A contract of ageni^ is automaticaJ/y detciroined by thff 
occurrence of some event which renders the continuance of the 
relationship unlawful, as, for example, where the principal 
becomes an alien enemy owing to the outbreak of war. 

The death of the prindpal determines the agency and relieves 
his estate from liability upon contracts made by the agent after 
his death, even though made in the honest belief that he was 
still alive.* On the other hand the agent is liable in such a 
under the doctrine of the independent or “ collateral ’ 

In the case of a power of attorney, however, it has been 
that if the attorney makes any payment or does any art in 
in pursuance of the power, he shall not thereby incur ha nty 
by reason that without his knowledge the principal has died, or 
become bankrupt or has revoked the power. ^___ 


> Sffuft V. Sanders {1848}, 5 C. B. 895. at p. 9x7. 

* j C. B. 895. 

* Hoehster V. De La Tour Ii8s3). 9 E. & B 678 r.„.in A 

*SUvens(»i v. ^*tunfeseUscAa/t /Hr Cartonnagm-IniuHrM. [1918J a. 


* Blades V. Free (1839). 9 B. 4 C. 167. 

* Yonge V, Toynbee, [19x0] X K. B. 215: supra, pp. 430-2. 

* Law of Property Act, 1925, a. 124 {ij. 
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Death of 

The death of the agent likewise determines the agency.^ ^gent. 

A difficult question arises where an agent makes a contract with Mental disa- 
a third party after his principal has become insane. There are only pnnapal*^^ 
two relevant authorities —Drew v. Nunn^ and Yonge v. Toynbee.^ 
InDrewv.Nunnx Drewv 

Nunn 

The defendant, when sane, gave hb wife authority to act for him 
and held her out to the plaintiff, a tradesman, as clothed with that 
authority. He became insane and was confined man asylum. During 
this period, his wife bought goods on credit from the plaintiff who 
was imaware that the defendant had become mentally deranged. 

The defendant recovered his reason and resisted an action to recover 
the price of the goods supplied to his wife. 

Two questions required an answer. 

First, does insanity terminate the authority of the agent ? This 
received an affirmative answer from Brett, L.J., and Bramwell, 

LJ., though Cotton, LJ., felt some doubt. Since the husband 


agent. 

The second question then arose: What is the effect where the 


has done in his capacity as agent. Having held him out in that 
capacity, he has made a representation upon which third parties 
are entitled to act and to continue to act if they have no notice of 
the insanity. In the words of Bramwell, L.J. : 

“Insanity is not a privilege—it is a misfortune which must not be 
allowed to injure innocent persons. It would be productive of 
mischievous consequences if insanity annulled every representation 
made by a person afflicted with it without any notice being given of 
his malady."* 


It is submitted that the decision accords with commonsense and 
with the view that a distinction must be drawn between the 
authority and the power of the agents, i.€. between his authority to 
act for the principal and his power to put his principal in a con¬ 
tractual relationship with third parties. The latter may continue 
after the former has ceased.^ Yonge v. 

But though the rule laid down in Drew v. Nunn may be regard- Toynbee 
ed as satisf"''^''*™' 't .4aA:c:/^n of the Court 

of Appeal ■ . . ' . • • . • , . ■ hichhave 

already be- i , ^ •\’V.Nunn, 

except that the agent was ignorant of his principal’s insanity when 
he contracted with the third party. The court applied the rule in 


*Friwii V. Young. [1897] 2 Ch. 42X. 

4 Q. B. D. 661. 

I * [1910] 1 K. B, 215 

Drew V. Nunn, supra at p 668. 

Powell, The Law of Agency (4th Edn.). pp. 5-6; 48-50 See P. F. P. 
Wireips. I Tasmanian Iaw Review, pp. 569 et seqq., where the distinction is 
tt a mi ned in a most helpful article. 

* [1910} I K. B. 215. 

Supra, p. 452. 
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Collen V. IPrig/it^ and held that the agent was personally liable as 
having impliedly warranted the existence of his authority. The 
application of this rule would seem to be in conflict with the 
decision in Drezo v. Nunn that in similar circumstances the agent is 
still empowered to create a contractual relationship between his 


First, in the action as framed, the principal could not possibly have 
been held liable, since a person under a disability may not defend 
any proceedings except by hrs guardian ad liteni.^ Secondly, and 
this carried great weight with Swinfen Eady, J., the agent was a 
solicitor, an officer of the court upon whom the judiciary and other 
parties to litigation place great reliance. Much confusion would 
ensue “if a solicitor were not to be under any liability to the oppo¬ 
site party for continuing to act without authority in cases where he 
originally possessed one.’’* 

BanVruptcy An agency is terminated by an act of bankruptcy'committed 

of principal jjy. principal, if he is later adjudicated bankrupt upon a 
petition presented within three months after the commission 
of the act. In other words the adjudication relates back to the 
act of bankruptcy, provided that it is followed within three 
months by a successful petition. Despite this general rule, 
however, every act done or contract made by the agent before 
the receiving order is valid m favour of a third person dealing 
with him for value and without notice of an act of bankruptcy, 
and 18 also valid in favour of the agent in the sense that he is 
freed from personal liability if, at the time of acting, he had no 
notice of an available act of bankruptcy.^ 


‘ Supra, p. 451. . , 

* R. S. C Ord. 80. r 2 (t), rrolacingOrd. 16B, r. 2 (I). - 7 

» Ycnge V. Toynbee, [igio] i K. B 215. at p 233. Swmfea Eady. J 
This reasoning did not impress Buckley. L.J . tbtd, at pp. 228-^. ,,o„i 

* Bankruptcy Act, 1914. a. 45. £* p»rt» Snowball. R» Douglas 

7 Ch. App. 534. 

» ElUott V. Turquand (1881). 7 App. Cas. 79. 
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SECTION I, THE ASSIGNMENT OF CONTRACTUAL 
RIGHTS.* 

We have seen that by the general rule of the common law a con- Meaning of 
tract be^een A. and B. cannot confer rights or liabilities upon C. 

It remains to consider whether the right created by a contract can 
be expressly assigned by its owner to a third party. If A. has 
sold goods of the value of fio to B., can he assign to C. the right 
to receive the £10? It is important to appreciate at the outset 
the significance of the word “ assignment.” What we have to 
ascertain is whether C., by virtue merely of the assignment, 
without the collaboration of the assignor and without the consent 
of the debtor, can enforce payment of the debt to himself. In 
short, can an assignee bring an action on his own initiative against 
a recalcitrant debtor? Does an assignment bind the debtor as 
well as the assignor ? 

This topic is generally described as the assignment of choses Meaning of 

.c'llT-'” 

“ Chose in action is a known legal expression used to describe all 
personal rights of property which can only be claimed or enforced 
by action, and not by taldng physical possession.’’* 

It is a term that comprises a large number of proprietary 
rights, such as debts, shares, negotiable instruments, rights 
under a trust, legacies, policies of insurance, bills of lading, 
patents, copyrights and rights of action arising out of tort or 
breach of contract. Many of these have been made assignable 
by statute, as, for instance, policies of life or marine insurance,* 


* See Assignment of debts in England, by I^feasor Bailey, L. Q. R.. Vols. 
48. pp 448. 547. 

1 V. Maitt. [1902] 3 K. B. 437. *t p. 43 °. ChanneU, J. _ 

Holiciesof Assurance Act, 1867 (30 and 31 Viet. c. 144),-vsi Marine 
insurance Act. 1906 (6 Edw. 7. c. 41). ■. 50 (a). ’ 
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(l) The AsStGNABILlTY OP CoNTRACTDAL RIGHTS. 

At common law a ch<Me in action, such as a right arising under 
a contract, cannot be assigned so as to entitle the assignee to sue 
or^ Its recovery in his own name. The assignment gives the 
assignee a right against the assignor personally, but not an 
inaependent nght of action against the debtor. An action for 
roust he brought by or in the name of the assignor, 
this depends upon the willingness of the assignor to lend 
hjs name to the proceedings. The assignee can, of course, 
enforce payment by tatdng a power of attorney authorizing him 
to sue on behalf of the assignor, but in this case he recovers the 
«bt not as assignee, but as directly representing the person of 
the assignor.® The common law rule is subject to two excep¬ 
tions, for from the earliest times it was recognized that the Crown 
rnight make or take an assignment of choses in action ; and with 
the growth of the doctrine of negotiability rights under bills of 
exchange and promissory notes became freely assignable.® 

The notion that a contractual right is incapable of transfer 
represents an archaic and inconvenient view, and it is therefore 
not remarkable that it was soon repudiated by equity. As early 
as the beginning of the seventeenth century the court of chancery 
recognized and enforced the assignment of choses in action 
generally. 


\ At common law a debt was looked upon as a strictly personal 
obligration, and an assignment of it was regarded as a mere assign¬ 
ment of a right to bring an action at law against the debtor. . . • 
But the couru of equity took a different view They admitted the 
title of an assignee of a debt, regarding it as a piece of property, an 
asset capable of being dealt with like any other asset, and treating 
the necessity of an action at law to get it in as a mere incident.”^ 

An equitable assignment, which is a transaction of great im¬ 
portance at the present day, cannot of course transfer the right 
of action at law, but it confers upon the assignee the right^ to 
invoke the aid of equity. Equity considers that as done which 
ought to be done, and, since the parties have agreed that the 
common law right under the contract is the property of the 
assignee, the assignor must allow an action at law to be brought 
in his own name so as to make the transaction effectual. 

“ An assignment . . . operates in equity by way of agreement, 
binding the conscience of the assignor, and $o binding the property 


* Bills of Exchange Act, 1882 (4s and a6 Vict c 61 ); infra, pp 474 

* Copyright Act, 1936 (4 and 5 Eliz. 2, c. 74), s. 36 (t) (3)- Assignment 
mast be written. 

’ Bills of Lading Act, 1855 fz8 and 19 Vict. c. tii), s. r. ^ 

* Companies Act, 1948 fit and la Geo 6, c 38). s. 73 Assipiment tn 
be made m the manner presenbed by the articles of the particular company. 

* I,tasUr V Mxlltr (1791), 4 Term Rep 320, at p. 340- 

* White and Tudor's Leading Cases, Vol. I, p. 97- . - , 

r Fitirey v. Cave. [190SJ 2 K. B. 364, at p. 372, Coiens-Hardy. L~J- 
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from the moment when the contract becomes capable of being 
performed.”* 


No particular form is required to constitute a valid equitable No formal- 
assignment. The transaction upon which the assignee relies 
need not even purport to be an assignment nor use the language eqmtabie*^ 
of an assignment. If the intention of the assignor clearly is that assignment, 
the contractual right shall become the property of the assignee, 
then equity requires him to do all that is necessary to implement 
his intention. The only essential and the only difficulty is to 
ascertain that such is the intention. Lord Macnaohten, speaking 
of an equitable assignment, said:— 

' ” It may be addressed to the debtor. It may be couched in the 

language of command. It may be a courteous request. It may 
us\ime the form of mere permission The language is immaterial 
if the meaning is plain.”* 


Where there is a contract between the owner of a chose in Notice to 
action and another person which shows a clear intention that debtor not 
such person is to have the benefit of the chose, there is without to*plrte« 
more a sufficient assignment in the eye of equity. It follows, the 
therefore, that to perfect the title as between assignor and assignee ^*** 5 °™®®* 
no notice to the debtor is necessary.® The object of notice, as 
we shall see later, is to prevent the debtor from paying the assignor, 
and also to give the assignee priority over other assignees.* 

Our next inquiry is to ascertain the exact effect of an equitable Effect of 
assignment as regards the assignee’s right of action against the assignment 
debtor. Can an equitable assignee always sue the debtor by up^a“two 
bringing an action in his own name ? The answer to this question factors 
depends, first, upon the nature of the right assigned, f.e., whether 
tt is a legal or an equitable chose in action ; secondly, upon the 
nature of the assignment, i.e., whether it is absolute or non¬ 
absolute. 

A legal chose in action is a right that can be enforced by an (,) wTiether 
action at law, as, for example, a debt due under a contract. An the chose 
equitable chose in action is a right that was enforceable before ,3iega°or 
the Judicature Act, 1873, only by a suit in equity. It is a right equtubie 
connected with some form of property, such as trust propertj', 
over which Chancery formerly had exclusive jurisdiction, and 
It 13 exemplified by a legacy or by an interest in a trust fund. 

An absolute assignment is one by which the entire interest (u) WTiether 
of the assignor in the chose in action is for the time being trans- 
ferred Unconditionally to the assignee and placed completely absolute 
under his control. To be absolute it is not necessary, however, or not. 
that the assignment should take the form of an out and out transfer 
wmch deprives the assignor for ever of all further interest in the 
subject-matter. Thus, it is now well settled that a mortgage in 


Mawagh^ v. Official Rtcen'tr (1888), *3 App. Cas 523. at p. 546. 

* Brandi’s Sons &■ Co. v. Dunlop Rubber Co.. [1905] A. C. 454 . P- 462. 
in n 3 ,83. £, 936 ] i W, L. R. 1346. *350: 
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the ordinaiy /orm, t>., an assignment of a chose in action as 
security for advances, with a proviso for redemption and re* 
assignment upon repa3nnent of the loan, is an absolute assignment.* 
In such a case the whole right of the mortgagor in the subject- 
matter passes for the time being to the mortgagee, and the fact 
that there is an express or implied right to re-assignment upon 
redemption does not destroy the absolute character of the transfer. 
In Hughes v. Pump House Hotel Co.* t — 

A building contractor executed a written instrument by which, in 
consideration of his bankers allowing him an overdraft, and by way 
of security to them for all money due or faljmg due in Ac future 
under his account, he assigned to them all moneys due or to become 
due to him under his building contracts. He also empowered the 
bankers to settle all accounts in connection with the buildings and 
to give receipts for money paid for work done by him. 

It was held that the written instrument, since it unconditionally 
assigned for the time being all moneys due or to become due under 
the building contracts, constituted an absolute assignment. 

From absolute assignments must be distinguished, first, 
conditional assignments; secondly, assignments by way of 
charge ; and thirdly, assignments of part of a debt. 

Conditional A conditional assignment is one which is to become operative 
distfn-*”*° cease to be operative upon the happening of an uncertain 

guwbed. event. An example of this occurred in Durham Brothers v. 
Robertson,* where;— 

A firm of builders executed the following document ia favour of 
the plaintiffs : *' Re Building Contract, South Lambeth Rou. 
fn consideration of money advanced bom time to time we hereby 
charge the sum of £i,o8o, which will become doe to us from John 
Robertson on the completion of the above buildings, as aecuncy 
for the advances, and we hereby assign our interest in the above- 
mentioned eum untit (he money tnth added tnterefl be repaid to you, 

It was held that this was merely a conditional assignment. At 
first sight, perhaps, it appears difficult to reconcile this decision 
with that given in Hughes v. Pump House Hotel Co.f but if the 
position of the respective debtors is considered the difference 
between the two cases bewmes appotenh Iri the present case 
the whole sum due from Robertson was not assigned to the 
plaintiffs, but only so much of it as would suffice to repay the 
money actually advanced together with interest.^ The^ document 
stated in effect that when ffiat amount was paid, which wm an 
uncertain event, the interest of the assignee was automatically to 
cease. Thus the debtor, Robertson, became directly concerned 
with the state of accounts between the assignor ^d assignee, 
for he would not be justified under the document m a 

payment to the latter after the money actually lent with uitcrcs 
had been repaid. In Hughes v. Pump House Hotel, on the other 
hand, the debt was in terms transferred completely to tnc 
assignee. There was no limitation of the amount for whicn tn 
assignment should be effective, there was to be no .a^omiuc 
reverter to the assignor upon repa yment of the loan, and tbef o_ 

* Toncred v. Dehgoa Bay and EoJt Afrtea Hy. Co (1889). *3 0 
Httghet V. Pump House Hotel Co. llO®*! a K. B 

* [1902] a K. B. 190. 

* (X898] 2 Q B. 765- 

* Supra. 



Assignment of Choses in Action. 463 


the debtors, until they received notice of redemption and actual 
re-assignment, would be entitled to make payments to the 
assignee without reference to the state of accounts between him 
and the assignor. 

The distinction, then, is this: Where a re-assignment is 
necessary, as it is in the case of an assignment by way of mortgage, 
“ notice of the re-assignment will be given to the original debtor, 
and he will thus know with certainty in whom the legal right to 
sue him is vested. On the other hand, where the assignment is 
conditional, the original debtor is left uncertain as to the person 
to whom the legal right is transferred.”* 

An assignment by way of charge is one which merely entitles 
the assignee to payment out of a particular fund and which, 
unlike the case of a mortgage, does not transfer the fund to him.* 
Thus in Jones v. Humphreys^ :— 

A schoolmaster assigned to a money-lender so much of his salary 
as should be necessary to repay a sum of £22 los. which he had 
already borrowed and any further stuns which he might borrow. 


It was held that this was not an absolute assignment of the 
salary, but a mere security which entitled the money-lender to 
have recourse to the salary according to the state of the school¬ 
master’s indebtedness. 

After considerable conflict of judicial opinion it is now settled 
that the assignment of a definite part of a debt is not an absolute 
assignment.* To be absolute an assignment must transfer the 
chose in action in its entirety. 

We are now in a position to state the effect of an equitable 
assignment upon the right of recovery vested in the assignee. 
The effect may be stated in three rules. 

(a) An absolute assignment of an equitable chose in action 
entitles the assignee to bring an action in his own name against 
the debtor.® If, for instance, A. assigns to B. the whole of his 
beneficial interest in a legacy, B.can sue the executor in his own 
name. The common law prohibition of assignments has, of course, 
applied to a chose that ^vas within the exclusive juris¬ 
diction of equity, and since the absolute character of the transfer 
makes it unnecessary to examine the state of accounts between 
the parties, there is no reason why the assignor should be a 
party to the action. 

(i) The non-absolute assignment of an equitable chose in 
action does not entitle the assignee to sue in his own name, but 
requires him to join the assignor as a party. This joinder of the 
assignor is necessary on practical grounds, for in every case where 


! ij^burner, PriruipUs of Equity (2nd Edn), p 238. 

Tancred v. Delagoa Bay and East Ahtea Ry. Co. (1889). 23 Q. B. D. 
« P *350’ J -5 Burlinson v. Hail (1884). 12 Q. B. D. 347 . 

V 1*902] I K. B. 10. Where there is no intention to assign a debt to X., 
^ certain circamstances be able to maintain an action for money 
f^«ved against the debtor; Shamia v. Joory. [1958] i Q- B. 448; 
^ D ^ ***• *"/'**. P- box. 

* Rt S'n >^ 

Uo., [xQj , , ican. Ltd. 

/. • 143. The 
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an assignment is not absolute, as, for instance, where it is con* 
ditional or by way of charge, the state of accounts between the 
parties is the critical factor. The debtor occupies the position 
of a stakeholder who is willing to pay the person rightfully 
entitled, but as neither he nor the court knows what the exact 
rights of the parties are it is essential that the assignor should 
be a party to the action in order that his interest may be bound. 
Again, if an assignment affects part only of the assignor’s interest, 
the court cannot adjudicate finally without the presence of both 
parties. 

“ The absence of auch parties might result in the debtor being 

subjected to future actions in respect of the same debt, and moreover 

might result in conflicting decisions being arrived at concerning 

such debt.”* 

By the same reasoning the assignor cannot recover the amount 
remaining due to him from the debtor without joining the assignee 
as a party to the action.* 

(e) An assignment, whether absolute or not, of a legal chose 
in action does not entitle the assignee to sue in his own name, 
but requires him to join the assignor as a pa^ to any action he 
may bring for the recovery of the right assigned. The reason 
for this is due to the different views taken by common law and 
equity. A legal chose is one that would be recoverable only m 
a common law court, and since the rule at law was that a con* 
tractual right was incapable of assignment, it followed that m 
court could not allow an assignee to sue in his own name. 1 _ 
solution was for the assignor either to sue personally or to 
in the action brought by the assignee, and the court of ch^ jy 
would compel him to collaborate in this fashion m order 
complete the equitable title that he had transferred. This wum 
necessitate the institution of a suit in chancery as a prelimi y 
to the common law action.* Such, however, is no .longer m 
case, and the modem practice is for assignee to^jom a con 
tumacious assignor as co-defendant \vith the debtor. 

These equitable rules with regard tu the 
in action were adequate except in one respect. Whwe the 
ment related to a legal chose in action the machineiy _ 

was unnecessarily complicated, since ‘*■0 

pelled to initiate chancery proceedings 2 of an 

to sue at law. There is no reason in nature why the 
ordinary debt should, as regards his nght of nVht 

different position from the assignee of conlct 

such as ^share in a trust fund; yet 

between law and equity he was compelled in the fo ^ 

sue in collaboration with the asignor, .| ^ f jboliuon 

sue alone. This was an anachronism which mlled tor 
when the Judicature Act, 1873, The 

of law and equity into the Supreme Court of Judicature. _ 

--_ p o h^wnoce, J. 
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main purpose of this legislation '* was to enable a suitor to obtain 
by one proceeding in one court the same ultimate result as he 
would previously have obtained either by having selected the 
right court, as to which there frequently was a difficulty, or 
after having been to two courts in succession, which in some 
cases he had to do under the old system.”^ In pursuance of 
this policy section 25 (6) of the Act introduced a statutory form 
of assignment which enabled the a^lgnec of a legal chose in 
action to sue in his own name, subject to certain conditions. 
This provision has now been replaced by the Law of Property 
Act, 1925,* in a section which runs as follows :— 

Any absolute assignment by writing under the hand of the assignor 
(not pu^orting to be by way of charge only) of any debt or other 
legal thing in action, of which opress notice in writing has been 

j.u... _.i-—n from whom the assignor 

lebt or thing in action, is 
priority over the nght of 

the assignee) to pass and transfer from the date of such notice:— 

(a) the legal right to such debt or thing in action; 

(i) all legal and other remedies for the same; and 
(e) the power to give a good discharge for the same without the 
concurrence of the assignor. 

'pie phrase in the statute ** debt or other legal thing in action " 

is misleading. l! ‘ 1 . ■ • ’ -:— 

as before the] ; 

choses in aetio\ ■ . . . . • \ • 

It has, however, been interpreted judicially to mean “ all rights 
the assignment of which a court of law or equity would before 
the Act have considered lawful,** and it therefore includes 
equitable as well as legal choses in action.* 

There are three conditions that must be satisfied if an 
assignment is to derive validity from the statute ;— 
it must be absolute ; 
it must be written ; and 
written notice must be given to the debtor. 

If there is a failure to comply with either of the last two 
conditions, or if compliance with the first is impossible, as, for 
instance, where the assignment is conditional or by way of 
chwge, the transaction is not void. It is void as a statutory 
assignment but it still stands as a perfectly good equitable assign¬ 
ment. This means that the assignee of the legal chose in action 
cannot take advantage of the new machinery set up by the Act 
and bring an action in his own name, but must f^l back upon 
the rules governing equitable assignments and join the assignor 
as a party. It is still law that an assignee of a legal chose in 
action, who for some reason or other cannot prove a good statutory 
assignment, must make the assignor either a co-plaintiff or a 
co-defendant to any action that he brings.^ 


▼. Af agtt, [1902] 3 K. B 437, at p. 430, pfr Channell, J. 

rieloria7ni«fan«Co.L/i.rt8o6] A.C.330. atp. 254; 

^<‘v%laixd, [1919] I Ch. 38. at pp. 44-5 -,. 

rt«, Soct$ty, Lid. V. Lend<tn Thtairt ef VaniHtt. Ltd.. 
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'I^e statute has not altered the law in substance. It is 
merely machinery. It does not confer a right of aaion which 
(ud not ewst before, but enables the right of action that has 
always existed to be pursued in a less roundabout fashion.* It 
^ has not made contracts assignable which were not assignable 
in equity before, but it has enabled assigns of assignable contracts 
to sue u^on them ^ in their own names without joining the 
assignor.’ * Again it ** does not forbid or destroy equitable 
assignmente or impair their efficacy in the sJightest degree.”* 

An assignment, whether of a legal or an equitable chose in 
action, which satisfies the requirements of the statute, transfers 
the title by virtue of the statute itself and requires no considera¬ 
tion.* A question, however, that has been much canvassed is 
whether a non-statutory, i.e., an equitable assignment, is effective 
if made for no consideration.* Is a gift of the chose in action 
valid and irrevocable ? TTie answer depends upon a distinction, 
fundamental throughout equity, between a completed and an 
incomplete assignment. 

The equitable assignment of a chose, if completed, even 
though it is unsupported by consideration, is just as effective and 
just as irrevocable as the gift of personal chattels perfected by 
delivery of possession.* It is, indeed, almost superfluous to say 
that “ a person sui juris, acting freely, fajrly and with sufficient 
knowledge, has it in his power to make, in a binding and effectual 
manner, a voluntary gift of any part of bis proper^, whether 
capable or incapable of manual delivery, whether in possession 
or reversion.”^ 

On the other hand it is equally clear that a gratuitous agreement 
to assign a chose in action, like a gratuitous promise to give any 
form of property, is nudum pactum unless made under seal, and 
creates no obligation either legal or equitable. 

. I.1..- ■- !«.... •« a franiaction 


Wfeat coo- 
stitutes a 
completed 
asatyomeot. 

(0 In 

geaeral. 


uncompleted, and s court ol equity wiu nui euiuiwc ■•..p _ 
donor is under no obligation to fulfil. But when the wnsaction 
IS completed, and the donor has created a trust in the object of iw* 
bounty* equity will interfere to enforce it."* 


Thus the question in each case is whether the transaction upon 
which the voluntary assignee relies constitutes a perfect an 
complete assignment or not, and this in turn depends uppn the 
meaning of a completed assignment. The general pnnciple o 
law is that a gift is complete as soon as everything has been oon 
by the donor that, according to the nature of the subject-matter, 


» Rt WtiterUm. Pubhe TrwU* v. Cray. fipiPj a Cb. ««><• »^P V.VWootl 
*TMurst V, AisoexaUd PvrOanJ Ct^nl Manu/aelfrtff (i9«»). 
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is necessary to pass a good title to the donee. A good title is 
vested in the donee if he has been placed in such a position that he 
is free to pursue the appropriate proprietary remedy on his own 
initiative, without the necessity of seeking the further collabora¬ 
tion of the donor. If, for instance, A. delivers a chattel to B. 
with the intention of passing the ownership, he has done all that 
the law requires for Ae transfer of the property in the chattel, 
and it is clear that B. has obtained a title which he can protect by 
an action of trover. But if the donative intention has not been 
fulfilled by delivery of the chattel the gift remains incomplete 
and the intended donee is remediless. He cannot compel the 
donor to fulfil the promise to give. The promise is nudum 
pactum at common law for want of consideration, and it is a 
well established principle of equi^ that the court will not 
perfect an imperfect ^ft—will not constrain a donor to take the 
requisite steps for the transfer of ownership.' 

Applying these principles to the gift, by way of equitable (2) Id the 
assignment, of an existing chose in actioHy all that is necessary is to 
ascertain whether the donee is in a position to pursue the appro- chose m 
priate remedy against the debtor without the necessity of any action, 
further act on the part of the assignor. If so, the gift is complete 
and its efficacy remains undisturbed by the absence of con¬ 
sideration.* \^ether the donee is in this position depends 
upon the nature of the equitable assignment. 

^ equitable assignment is one that does not satisfy the 
requirements of the Law of Property Act.* It may fail in this 
respect for two different reasons 


First, it may be defective in form because not made in 
writing.* Secondly, it may not be absolute. 

To take the first defect, it is now clear that a mere failure (a) Absolute 
to observe the statutory form is immaterial in the present context. 

It does not prevent the assignment from being perfect and com- statutory 
plete^ in the eyes of equity. An absolute assignment of an ro«n 
existing chose in action, whether legal or equitable, is complete 
as soon as the assignor has finally and unequivocally indicated 
Ihat It is henceforth to belong to the assignee. Nothing more is 
necessary. 

This^ has always been true of the equitable chose in action, 
since Ais was a species of property formerly within the exclusive 
of chancery and therefore free from the restrictions 
of the common law. It was not, however, formerly true of the 
egal chose in action. This was recoverable only by an action at 
aw and, since common law did not recognize the assignment of 
^ntractual rights, the assignee, though admitted by equity to 
avc acquired a good title, was inevitably obliged to sue in 
e name of the assignor. To this extent, the collaboration of the 


V. Ellison {1802). 6 Ves. 656. 

9 o>-io 1 * 951 ] Ch 66 g, at p. 677; [1951] i AU E. R 905. a* PP- 
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a If n assignor and assignee. Holt v HtaShttfield Trust, Lid., ( 194*1 
for *• PP- *-5: [1942] I AU E. R. 404. at p. 407. though it is necessary 
oiner reasons, tnfra, p. 469. 



468 


Part VI. Privity of Contract. 
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assignor was necessary to perfect the transaction. But when the 
existing practice was admitted of allowing the assignee to satisfy 
the^ requirement of joinder of parties by merely adding the 
assignor as a defendant,* nothing remained to be done by the 
assignor to complete Ae transaction. At the present day, 
therefore, the absolute assignment of a legal or equitable chose in 
action, though not in the statutory form, is effective despite the 
want of consideration.* 

The second class of equitable assignment is one which is not 
of an absolute character, though it may be in writing as required 
by the statute. In this case the assignment is not yet complete, 
for something still remains to be done to complete the title of the 
assignee. If it is conditional, as when its efficacy depends upon 
the consent of a third party, it remains incomplete until the 
condition is satisfied ;* if it is by way of charge, as in Jones v. 
Humphreys,* nothing definite is due until the state of accounts 
between the assignor and assignee has been finally settled and 
divulged to the debtor. Therefore, the non-absolute assignment 
of a legal or an equitable chose in action is void unless supported 
by consideration. 

Another possible defect, distinct in nature, is that the assign- 
Stur8°chos« ment may relate to future property, such as a ^are of money that 
in action. may fall in on the death intestate of a person now living, or the 
damages that may be recovered in a pending action. In such a 
case what purports to be an assignment is nothing more than w 
agreement to assign, under which even in equity^ nothing »* 
capable of passing until the 8ubject*matter comes into present 
existence. The agreement binds the conscience of the assignor, 
and, if supported by consideration, it binds the subject-matter 
when it comes into existence.® Until this event occurs, however, 
the agreement cannot be converted into a completed assignment, 
for there is nothing definite capable of forming the subject-matter 

i Bowden's {£ M.) Founts Syndicate. Ltd. v. Smith {Hirhert) < 5 * Co. Ir 904 l 
2 Ch. 86, at p. 91. 
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of a transfer.' It follows, therefore, that the donee of a future 
chose m action is remediless. He cannot allege a completed 
assignment, and he cannot enforce a gratuitous promise. 

{2) Rules that Govern Assignments, whether Statutory or 
Equitable. 

(i) Notice. 

Written notice to the debtor or other person from whom the statutory 
right assigned is due is necessary to complete the title of one who assignment, 
clai^ to be a statutory assignee under the Law of Property Act. 
k L which it is received by or on 

behalf of the debtor.® The w’rittcn notice is an essential part of 
me stamtory transfer of the title to the debt and therefore it is 
ineflertive unless strictly accurate—accurate, for instance, as 
regards me date of the assignment and semble as regards the 
amount due from the debtor.® 

On the other hand, notice is not necessary to perfect an 
equitable assignment. Even without notice to the debtor the 
J c of the assignee is complete, not only against the assignor 
personally,* but also against persons who stand in the same 
position as the assignor, as, for instance, his trustee in bank- 
™P^cy, a judgment creditor or a person claiming under a later 
**^*^^®**^ made without consideration.® 

Nevertheless, there are at least two reasons why failure to 
^ignee^**^ seriously prej'udice the title of an equitable 

First, an assignee is bound by any payments which the debtor 
ay inake to the assignor in ignorance of the assignment.® 

it is «tablished by the rule in Dearie v. Half that 
^ must give notice to the debtor in order to secure his 

e against other assignees. An assignee who, at the time when 
anH V'” transaction, has no notice of an earlier assignment 
who himself gives notice of the transaction to the debtor, gains 
nnt*”^ att earlier assignee who has failed to give a like 
fact that he has discovered the existence of the 
P °*'!^®‘SBment at the time when he gives notice is immaterial, 
f, ^^at he had no actual or constructive knowledge of it 
assignment was completed.® 

assign depends upon the nature of the right 

in o *a assigned is an equitable interest in land or 

b persorulty then notice is required by statute to be in writing,® 
in other cases no f ormality is required. The one essential in 

(*888). *3 App Cas. 523. at p. 546- Lord 
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all cases is that the notice should be clear and unambiguous. It 
must expressly or implicitly record the fact of assignment, and 
rnust plainly indicate to the debtor that by virtue of the assignment 
the assignee is entitled to receive the money.* If it merely indicates 
that on grounds of convenience payment should be made to a 
third party as agent of the creditor, the debtor is not liable if he 
pays the creditor direct.* 

(ii) An Assignee takes Sul^eet to Equities. 

An assignee, whether statutory or not, takes subject to all 
equities that have matured at the lime of notice to the debtor. 
This means that the debtor may plead against the assignee all 
defences that he could have pleaded against the assignor at the 
time when he received notice of the assignment. 

'*The authoritiei upon this subject, as to liabilities, show that if 
a man does take an assignment of a chose in action he must take 
his chance as to the exact position in which the party giving it 
stands.*’* 

A simple ilJustrat/on is afforded by Roxburgke v. ;— 

Lord Charles Ker, an army officer, assigned to the Duke of. 
Roxburghe the money that would accrue to him from the sale of 
his commission. This money, amounting to £3.000, was paid on 
December 6th to the credit of his account with his bankers, Messrs. 
Cox, On that date his account was overdrawn to the extent of 
£647. On December f9th the Duke gave notice of the assignment 
to Messrs. Cox. 

It was held that Messrs. Cox could set off the debt of ^(0,1 against 
the right of the Duke to the sum of In the course of his 

judgment, James, L.J., said :— 

“ Now an assignee of a chose in setiou . . . takes subject to all 
rights of set-off and other defences which were available against the 
assignor, subject only to this exception, that after notice of an 
assignment of a chose in action the debtor cannot by payment or 
otherwise do anything to take away or diminish the rights of the 
assignee as they stood at the time of the notice.^ That is the soe 
exception. Therefore the question is, was _ this right of set-o 
existing at the time when the notice was given by the ^“* 5 ® ° 
Roxburghe ? Under the old law the proper course for the L»u 
to take would have been, not to come into a court of equity, 
to use the name of Lord Charles Ker at law. . . In 
set-off could have been pleaded as against the assignor, and 
present mode of procedure that defence is equally available. 

Even unliquidated damages may by way of counter-claim be 
set off by the debtor against the assignee, provided that cy 
flow out of and are inseparably connected with the 
which has created the subject-matter of the assignment, 
if a builder assigns to the plaintiff money that will be ue r 
the defendant upon completion of a building, the defendan y 
set-off against t he claim of the plaintiff any damage cause _ 

> James Talcolt. Lid v John Lewxs 6- Co~Ud.. and North Ameucan^nss 
Co., Ltd , [1940] 3 All E. R 59** 

• Arfl«f/«v‘i«w.fi852).3H.L.Cas 702. *tp 733 . prr Lord St. Leonards 

« (1881), T7 Ch. D 520 

* Government v. Newfoundland Railway Co. (1688), I3 

App. Cas 199, 213. 
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him by the delay or by the defective work of the builder.^ But 
nothing in the nature of a personal claim against the assignor can 
be used to defeat the assignee. Thus in Stoddart v. Union 
Trust, Ltd .^:— 

A. fraudulently induced B. to buy a paper from him for £8oo- 
The right to the £800 was assigned by A. to C., who was ignorant 
of the fraud. When sued by C. for the debt of £800, B. pleaded 
that by reason of the fraud of A. he had sustained damage in excess 
of £800 and that no money was due from him. 

It was held that this claim to damages could not succeed against 
the assignee, C. It is, of course, true that if a contract is voidable 
against the assignor by reason of hb fraud or other misconduct, 
it is equally voidable against the assignee, but in this case the 
debtor, B., did not seek to rescind the contract. He recognized 
the existence of the contract but claimed damages for the deceit 
of the assignor. This, however, was nothing more than to claim 
damages against C, for a fraud of which he was innocent. “ The 
claim for damages is a personal claim against the wrongdoer; 
it is something dehors the contract.”* 


(iii) Rights incapable of assignment. 

The rights that are incapable of assignment include pensions 
and salaries payable out of national funds to public officers, and 
alimony granted to a wife, but the most important examples are 
a bare right of litigation and rights under contracts that involve 
personal skill or confidence. 

_ Any assignment is void if it savours of the tort of maintenance, 
if it amounts to assistance given to one of the parties to an 
^tion by a person who has no legitimate interest in that action. 
This is the basis of the rule that a ‘‘bare right of action” is un¬ 
assignable. What this means is that if all that is assigned is the 
tight to recover unliquidated damages for a breach of contract or 
for a tort, or for waste,* or to set aside a transaction for fraud,® 
the assignment is void. It seeks to transfer nothing more than ‘‘a 
osnle right to bring parties into court.”* 

Nevertheless, a right of action may be validly assigned if it is a 
subsidiary but an essential part of the main subject-matter of the 
assignment. If, for example, A. sells his interest in property or 
IS benefit of a contract to B. he may also assign to B. any right of 
action that is necessary to render the proprietary or contractual 
f'ght effective. The question always is whether the right of action 
incidents attached to the property or contract while in 
. ^ h^nds of the assignor. ’ Parker, J., summed up the authorities 
•n these words: 


The question was whether the subject-matter of the assignment 
"■as, m the view of the court, property with an incidental remedy for 


n K at p 104. prr Kennedy, L..J. 

'' (1833), I Y & a Ex 481. 

>75 ■ Lord Abinger 

StirlmgV'^ortA<rn andCUy RatlCo. [1905] i K B 260. at p. 
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The defendant, a provision merchant, agreed to supply the 
plaintifl', a cake manufacturer, with ail the eggs that he should 
require for manufacturing purposes for one year, there being a 
stipulation that if supplies were maintained the plaintiff would not 
buy eggs elsewhere. At the time ot the contract the plaintiiT had 
three places of business, but four months later he transferred his 
business to the National Bakery Company, to which he purported 
to assign the benefit of his contract with the defendant. 

It was held that the contract was intended to be a personal one, 
and that it could not be assigned against the will of the defendant. 
The eggs were to be supplied as the plaintiff, whose needs 
throughout the year could be estimated at the time of the contract, 
should require; and again, the plaintiff was not to purchase eggs 
elsewhere. This last provision would cease to benefit the de¬ 
fendant, and would, indeed, become meaningless, if the contract 
were assigned to another person.' 


(3) Novation Distinguished from Assignment. 

The assignment of a debt as described in the preceding pages, 
which operates as an effective transfer without the consent or the 
collaboration of the debtor, is distinguishable from novation, a 
transaaion to which the debtor must be a party. 

Novation is a transaction by which, with the consent of all the 
parties concerned, a new contract is substituted for one that 
has already been made. The new contract may be between the 
original parties, e.g., where a written agreement is later incor¬ 
porated in a deed ; or between different parties, e.g., where a new 
person is substituted for the original debtor or creditor.® It is 
this last form, the substitution of one creditor for another, that 
concerns us at the moment. The effectiveness of such a sub¬ 
stitution Was concisely illustrated by Boller, J. 

Suppose A. owes B. £100, and B. owes C. £100, and the three 
^eet, and it is agreed between them that A. shall pay C. the £10® » 
s debt is extinguished, and C. may recover the sum against A. 

In this rase a contract is made between A., B. and C., by which 
he original liability of A. to B. is dbcharged in consideration of 
nis promise to perform the same obligation in favour of C., the 
ether party to the new contract. A transaction of this nature, 
owever, is not effective as a novation unless an intention is 
pearly shown that the debt due from A. to B. is to be extinguished, 
the novation fails for want of consideration.* 

I bus novation, unlike assignment, does not involve the trans- 
property at all, for it comprises, (a) the annulment of 
debt and then (6) the creation of a substituted debt in its place.® 


firct J ^ssoetated Portland Cement Afannfaetnrers (supra), which at 

ETQi.«l .1 difficult to reconcile with the general rule, was decided on the 

terms of the contract, when properly construed, provided for 
Toil Nokes V. Doncaster Amalgamated CoUterxes, Ltd.. [I 94 ®] A. C. 

■Scorfv. . . . , . Lord Sclbome 

Tatloch V 

Livers%dg' . , , 

51 Lli.. {i960] Ch. 

' * PP 84, 86, affirmed, {1961] A. C. 1007; [i960] 2 All E. R. 33 ** 
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(4) Negotiability Distinguished from Assignability. 

A negotiable instrument is like cash in the sense that the 
property m it is acquired by one who takes it bona fide and for 
value. Just as the true owner cannot recover stolen money once 
it has been honestly taken by a tradesman in return /or goods, 
so also the bona fide holder for value obtains a good title to a 
negotiable instmment even though the title of the previous holder 
IS detective. This is one of the cases in which the maxim nemo 
datquod non habet has no application. One who delivers either 
cash or a negotiable instrument can pass a better title than he 
himself possesses. The law on negotiability has passed through 
three historical stages. It began as a body of custom among 
merchants ; it was later incorporated by the courts into the 
common law; it has now been consolidated by the Bills of 
Exchange Act, i88a. 

For an instrument to be negotiable two things must concur; 


First, it must be one which is transferable by delivery by virtue 
either of statute or of the Jaw merchant. 

Secondly, it must be in such a state that nothing more than its 
delivery is required to transfer the right which it contains to a 
transferee. 


We may illustrate these attributes from the case of a cheque. 
According to the usage of bankers as recognized by the courts, 
it has long been established that the mere delivery of a cheque is 
capable of transferring to the deliveree the right to demand the 
amount for which it is drawn. Whether delivery, without more, 
will transfer this right depends, however, upon the state of the 
cheque. If a cheque for /|ioo is made payable to “ Edward Coke 
or bearer ” it is negotiable in the fullest sense of the term, for 
by its very terms its mere delivery to William Blackstone entitles 
the latter to demand fiioo from the bank. The position, however, 
is different if the cheque is made payable to “ Edward Coke 
or order," The words " Edward Coke or order ** mean that the 
bank will pay any person to whom Coke, by a declaration of 
his intention on the back of the instrument, orders payment to 
be made. Before this intention has been declared, however, 
the cheque is not a negotiable instrument, for delivery alone does 
not entitle the deliveree to demand payment. An order, called 
an endorsement, must be added by the payee Coke. If he merely 
signs his own name on the back, he is said to endorse the cheque 
in blank, and the result is that the bank will pay any person who 
tenders the instrument and demands payment. In other words, 
the effect of an endorsement in blank is to render the cheque 
payable to bearer and thus to confer upon the holder for the 
time being a good titlc,^ Coke, however, may specially endorse 
the cheque, i.e., in addition to signing his own name he may 
on the back “ Thomas Littleton or order." The effect of this is 
that the bank will pay Littleton or any person designated by him, 
so that if he merely signs his own name the cheque once more 


> Section 4 ol the Cheques Act. 1957. however, has 
lessity for an endorsement in blank where a cheque payable to oroer » 
ihed at the payee's own bank or credited to bis account there. 
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becomes negotiable. The law has been summed up by Black¬ 
burn, J., in the following words^:— 

“ It may therefore be laid down as a safe rule that where an 
instrument is by the custom of trade transferable, like cash, by 
delivery, and is also capable of bein^ sued upon by the person 
holding it pro tempore^ then it is entitled to the name of a negotiable 
instrument. . . . The person who, by a genuine indorsement, or, 
where it is payable to hearer, by a delivery, becomes a holder, may 
sue in his own name on the contract, and if he is a bona fide holder 
for value, he has a good title notwithstanding any defect of title in 
the party (whether indorser or deliverer) from whom he took it.” 

A cheque remains freely transferable notwithstanding that it is 
crossed “not negotiable.” The effect of the crossing merely is that 
a later holder can acquire no better title than the person from whom 
he took it. Again, the transferability of a cheque is unaffected even 
if crossed “account payee” or “account payee only.” The signifi¬ 
cance of these words is that if the cheque is paid into the account 
of some person other than the payee the bank is put on enquiry.® 
An instrument does not possess the benefit of negotiability 
merely because it contains an undertaking by one of the parties 
to pay a definite sum of money to any holder for the time being. 
To rank as negotiable it must be recognized as such either by 
statute or by the law merchant. Cheques, bills of exchange and 
promissory notes are now negotiable by virtue of the Bills of 
Act, 1882, but there are certain other instruments 
^ich still derive their negotiability from the law merchant, 
lius part of the law is of comparatively recent origin. 

“It 19 neither more nor less than the usages of merchants and 
traders in the different departments of trade, ratified by the decisions 
of courts of law, which, upon such usages being proved before 
them, have adopted them as settled law with a view to the interests 
of trade and the public convenience; the court proceeding herein 
on the well-known principle of law that, with reference to trans¬ 
actions in the different departments of trade, courts of law, in 
effect to the contracts and dealings of the parties, will assume 
mat the latter have dealt with one another on the footing of any 
wstom or usage prevailing generally m the particular department, 
oy this process, what before was usage only, unsanctioned by legal 
Ccision, has become engrafted upon, or incorporated into, the 
common law, and may thus be said to form part of it.”* 

. A custom of the mercantile world by which a certain document 
js treated as negotiable, if proved to be of a sufficiently general 
th adopted by the courts, and it is by this process 

T ^ .to® negotiable instruments has gradually been increased. 

®tormining whether a custom has become so well established 
it *'®cognizabIe by the courts, the length of time for which 
ni *3 of great importance; but in the modern world 

wh'k important factor is the number of transactions of 

is f*” formed the basis, and, if its adoption by merchants 

ori ^nd widespread, the fact that it is of very recent 

does not prevent its judicial recognition.* Among the 
Crouch V. Credit Pnnr,,, T. Tt. 8 O. B. 374 at pp. 
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381-2 Foncter of England (1873), L R. 8 Q. ] _ 
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2 All Ply. Ltd. v Natioi^ Bank (^Australasia. Ltd., [1965I 
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instruments which owe their negotiability to the usage of 
merchants arc Exchequer Bills, certain bonds issued by foreign 
Governments or by English or foreign companies, and debentures 
payable to bearer. 

Negotia* The transfer of a negotiable instrument differs from the 

Sed from assignment of a contractual right in three important respects, 
assignability _ First, since one of the characteristics of a negotiable instrument 
No notice is that the person liable for payment, as for instance, the acceptor 
case of^ ^ exchange or the banker in the case of a cheque, is 

transfer. under a duty to pay the holder for the time being, it follows that 
upon a transfer of the instrument there is no necessity that he 
should be notified by the new holder of the change of ownership. 
Transferee Secondly, unh'ke the assignee of a contractual right, the 

take subject t^^if^sfcree of a negotiable instrument does not take subject to 
to equities equities. A holder for value who takes an instrument without 
notice of any defect in the title of the person who negotiated it 
to him acquires a perfect title. Thus in Miller v, Race ^:— 

On December nth, 1756, the mail coach from London to 
Chipping Norton was robb^ and a bank note that had been posted 
by a London debtor to his creditor in the country was stolen. 
The next day the note was cashed by the plaintiff, who took it in 
the usual course of his business and without any notice that it had 
been stolen. It was held that the plaintiff was entitled to recover 
payment from the Bank of England. 

Extent to Thirdly, the rule that consideration must move from the 

which con- promisee, which as we have seen applies to contracts in general,* 
aece«!tfy A negotiable instrument, for the holder can sue 

for payment without proof that he himself gave value. The only 
essential is that consideration should have been given at some 
time in the history of the instrument. The Bills of Exchange 
Act provides that:— 

Where value has at any time been given for a bill the holder 11 
deemed to be a holder for value as regards the acceptor and all 
parties to the bill who became parties prior to such time, 1 e., pnor 
to the time at which value was given.* 
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If, for instance, A. accepts what is called an accommodatton 
bill in favour of B., i.e., makes himself liable to pay (say) 

B. or to B.’s order without receiving consideration, he is not liable 
without more to pay this amount to B.; but if B. negotiates the 
bill to C. in payment for goods received, C. acquires ® ?.( 

action against A. and B,; and further, if C. makes a gift of the 01 
to D. the latter has a similar right of action against A. and B. 

As regards consideration, there is another respect^ in^ whic 
negotiable instruments are free from a general principle o 
contract law. The general rule requires proof by a plaintm t 
an action for breach of contract that he has given consideration, 
but in the case of a negotiable instrument the consideration 1 
presumed to have been given. The burden is on the efen a 
to prove that none has been given.* u ' 

Moreover, the holder is presumed to hav e taken the insiru- 

1 11758) I Butt. 457. 

*5H<>ra, pp 64-5. 

* MiUs V. Barber (1836), 1 M. A W. 4*5. 
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ment in good faith and without notice of any illegality or other 
defect in the title of the person who negotiated it to him. There 
is this difference, however, between a plea of no consideration 
and a plea of illegality, that, once it has been shown that the 
instrument is vitiated by illegality as between previous parties, 
the burden of proving that he himself took in good faith passes 
to the holder.^ 


SECTION JI. THE ASSIGNMENT OF 
CONTRACTUAL LIABILITIES. 


The question that arises here is whether B, can assign the Burden 0/ 
obligation that rests upon him by virtue of his contract with A. 
to a third person C„ so that the contractual liability is effectively assigned 
transferred from him to C, Can he substitute somebody else for without 
himself as obligor? English law has unhesitatingly answered 
this question in the negative. In the words of Collins, M.R. : 

" It is. I think, quite clear that neither at law nor in equity could 
the burden of a contract be shifted off the shoulders of a contractor 
on to those of another without the consent of the contractec. A 
debtor cannot relieve himself of hts liability to his creditor by 
assigning the burden of the obligation to somebody else ; this can 
only be brought about by the consent of all three, and involves the 
release of the original debtor.*** 

Novation, therefore, is the only method by which the original Burdeo 
obligor can be effectively replaced by another. A., B. and C. must 
make a new contract by which in consideration of A. releasing B. t,oo to which 
from his obligation, C. agrees that he will assume responsibility for creditw is 
1^ performance. This transaction is frequently required u^on * 
the retirement of one of the partners of a firm. B., the retiring 
parser, remains liable at law for partnership debts contracted 
while he was a member of the firm; but if a particular creditor. A.* 
expressly agrees with him and with the remaining members to 
accept the sole liability of the latter for past debts in place of the 
uabilliy of the firm as previously constituted, the right of action 
against B. is extinguished. As is said in the head-note to Lyth v. 

AuU and (Vood^ 


“The acceptance by a creditor of the sole and separate liability 
of one of two or more joint debtors is a good consideration for an 
•greement to discharge all the other debtors from liability.” 


An agreement by a creditor. A., to accept the liability of C. in 
substitution for that of his former debtor, B., need not be express. 
. cceptance may be inferred from his conduct. Whether this 
is justifiable depends, of course, upon the circumstances, 
bus, if a trader knows that a certain partner has retired, but 
evertheless continues to deal with the newly constituted firm, 
in the absence of further rebutting circumstances, 
5 at he regards the existing partners as solely liable.* 


WaMrtl* Pp. 282-4. where the subject is iUustrated by reference to 

igenng contracts. 

2 K (1900). 

,at p. 668 

7 Eitch. 66<) , „ ,, 

5Ch d'j • (1837), 2 M. & W. 484; Bxlborovgh v. Holmes (i87'>h 
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Vicarious 

performance 


Except by novation, then, it is impossible for a debtor, B., to 
make a contract with C., by which he extinguishes his existing 
obligation to A. and assigns it to C. The assignment may well be 
binding^ between himself and C., but it cannot per se deprive A. 
^ his right to proceed against B. as being the contracting party. 
On the other hand, there are many cases in which vicarious per¬ 
formance IS permissible in the sense that the promisee, A., cannot 
object that the work has been done by a third person, provided 
always, of course, that it has been done in accordance with the 
terms of the contract. -1 


“ Much work is contracted for, which it is known can only be 
exeeuted by means of sub-contracts ; much is contracted for as to 
which It is indifferent to the party for whom it is to be done, whether 
it is done by the immediate party to the contract, or by aomeone 
on his behalf/’* 
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performance 
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Do perform¬ 
ance 


If, for instance, B., who has contracted to deliver goods to A. 
or to do work for A., arrange that C. shall perform this obligation, 
then A. is bound to accept C/s act as complete performance, 
if in fact it fulfils all that B. has agreed to do.* A. cannot 
disregard the performance merely because it is not the act of 
B . personally. Quifacit per atium/acit per se. 

The essential fact to appreciate, however, in this case of 
delegated performance is that the debtor, B., who has assigned his 
HabiUty to C., is not relieved from his obligation to ensure due 
performance of his contract with A. B. still remains liable to A., 
and C. cannot be sued by A. for non-performance or for defective 
performance.* The legal effect of the delegation is that A. cannot 
repudiate a performance which satisfies the terms of the contract 
merely because it has not been completed by the original con¬ 
tracting party, B. In other words, the so-called assignment of 
an obligation is not an assignment in the true sense of the tenn, 
since it does not result in the substitution of one debtor for 
another. In the case of rights one creditor may be substituted 
for another, but the principle with regard to obligations is that 
they cannot be “ shifted off the shoulders of a contractor on to 
those of another without the consent of the contractee.”* 

It is not, however, permissible in all cases to delegate the 
task of performance to another person. Each case depends upon 
its own particular circumstances. In the words of l/>rd Greene. 

“ WbethcT or not in *ny given contract performance can 
be carried out by the employment of a aub-contractor, must uepe 
on the proper inference to be drawn from the contract itself n ^ 
tubject-matter of it and other materia! aurrounding circumstances. 

For instance, a contract of carriage may normally be sub-contrarted 
by the carrier, but this tvill not avail the contractor if the su j ^ 
matter of the load is an easy and a frequent target for ' 

Moreover, it is clear that delegation is not permissible i 


' Wasgon Co. v. Lea (fSSo). 5 Q B D. 149. 

*BrxtUk \Vosgo»C<,.v (l«8o). 5 0 B D. *49: v. 

Porlfanrf Cm»nl Manvfaelurers (1900}, Ud., (i 9 ® 3 J A. C. 414, P- > 
Lord Macnaehten- 

*SehmaJingv. ThamUason (1815), 6 Taunt. I 47 - 

* Per Collins M R.. Cited, tupra. p 477. 

» Davxis V Cothrie. I1945J I'All E H. s-tV. SW (Transport). iM - 

• Camham. Hams and EUm. Ltd. v. Alfred IK EUss {Jransp ,. 
ligej} a All E. B- 94 ° (copp**' 
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sonal performance by B., the promisor, is the essence of the con¬ 
tract. If it can be proved that A. relied upon performance by B. 
and by B. only, the inability or unwillingness of B. to perform his 
obligation discharges A. from all liability, even though per¬ 
formance has been completed by a third person in exact accordance 
with the agreed terms.^ Vicarious performance of a personal 
contract is not performance in the eye of the law. It neither 
discharges the debtor nor binds the creditor. If it can be shown 
that A. has contracted with B. because he reposes confidence in 
him, as for example where he relies upon his individual skill, 
competency, judgment, taste or other personal qualifications,* or 
if it is clear that he has some private reason for contracting vvith 
B. and with B. only,* then the inference is that the contract is 
one of a personal nature which does not admit of vicarious 
performance. Thus, it has been held that the personal skill and 
care of the warehouseman is of the essence of a contract for the 
storage of furniture, and that if he employs a sub-contractor he 
does so at his own risk.* A case which goes perhaps to the 
verge of the law is Robson and Sharpe v. Drummond,^ where the 
facts were these:— 


B. agreed to build a carriage and to hire it out to A. for five years 
for a yearly payment of 75 guineas- B. was to keep the carnage in 
repair, to paint it once within the five years and to supply new 
wheels when required. More than two years later B retired from 
business and he purported to assign to his successor, C., all nia 
interest in the contract with A. 


It was held that the contract was personal and that A. was entitled 
to reject the performance offered by C. Although Parke, J. 
^pressed his unhesitating opinion that A. was entitled to the 
benefit of the judgment and taste of B. himself throughout the 
five years, it might perhaps have been objected that, as the carriage 
had been designed and built by B. to the satisfaction of A , the 
only^ detail which in any sense depended upon these personal 
qualifications was the painting. In a later case the Court of 
Appeal refused to apply the principle of this decision to a contract 
hy which B. had agreed to hire out railway wagons to A. and to 
_ ^hem in repair for seven years.* ____ 


* Brutsh Waggon Co. v. Lea (1S80). 5 Q. B. D. M9. at p. I53- 
^ Robson and Sharpe v, Drummond (1831). 7 B. & Ad. 303 
Ballon v.yo«M(i857l. 7 H.&N. 564 w/ra.p 214 

V. Newland<&- Co.. (Burehell (E.). Ud, Third Party), [1950] 

534: [1950] 1 AU E. R. 1072 
‘(>«3t) 7 B & Ad. 303. 

British Waggon Co. v. Lea fj88o), 5 Q. B. D. 149 
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THE INVOLUNTARY ASSIGNMENT 
OF CONTRACTUAL RIGHTS AND 
LIABILITIES 

The automatic assignment by operation of law of contra^al 
rights and liabilities may occur upon the death or bankrup cy 
one of the contracting parties. , , j 

The general rule is that contracts are enforceable by an 
against the executors and administrator of a deceased con 
party. Thus, if A. dies before he has delivered goods or 
work in accordance with his contract, his executors P 
the contract and sue for the agreed price conversely, t ey j 
themselves be sued if they refuse to carry out the j 

Where, however, personal considerations are the foun a 
the contract, as in the case of principal and agent or mas 
servant, the death of either party terminates the —-jive 

if a servant dies his executors are not faced with the a ® 
of performing the service or of paying damages; if t e 
dies the servant is discharged of his service.*^ ,. 

The object of bankruptcy proceedings is to collec 
property of the bankrupt and to divide it for 

creditors. The rule, therefore, is that any right ..gfty 

breach of contract possessed by him which relates to ni3 p P 
and which, if enforced, will swell his assets, -gon to 

in bankruptcy.* Instances are a contract by a third p 
deliver goods or to pay money to the bankrupt. On 
hand, the right to sue for an injuiy to the character, it 
reputation of a bankrupt, though arising from a breach oi c 
does not vest in the trustee.* 

" The right of action docs not pass 
be estimated by immediate reference to pain * iminediate 

in respect to his body, mind or character, and wiinou 
reference to his rights.of property.”* , j 

For instance, in Wibonv. United Counties Bank,’’ atrzdcrtni^ 

the financial side of h«s business to a bank during his a 
military duty in the European war of 1914. He was su 
adjudicated bankrupt owing to the negligent manner 
this contractual duty was performed,and, in an 000 

and the trustee brought against the bank, damages o 
were awarded for the loss to his estate and of i, 7 fS°° . 
injury to his credit and reputation. It w as held that 01 _ _— 

* AfaMAai; V. Broadhurjt (tSji). i Cr. 4 J. 403. U866). 

» Weniwerth v. C«* (1839). 10 Ad. & El 4*: Cooper v. jaem x^.^ ^ 
L. R. 3 Eq 98; Ahmed Angullia btn Hadjee Mohamed 5fli« o jo6. 

Estate and Trust Agenetes (19J7). Ltd . (1938] A. C. 624: {1938) 3 
•Farrwv, (1869). L.R. 4 C P.744- , 

. ” • -. 7. at p. 627;/<«"*’***' 
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Uvo sums the £7,500 belonged personally to the bankrupt as 
representing compensation for damage to his reputation, while 
the £45,000 went to the trustee for the benefit of the creditors. 

If a bankrupt has made a contract for personal services, the Contracts 
question whether his right to sue for its breach remains tvith him 
or passes to his trustee depends upon the date of breach. If the 
breach occurs before the commencement of the bankruptcy, the 
right of action passes to the trustee; if it occurs after this date 
the right of action remains with the bankrupt, subject to the power 
of the trustee to intcr\’ene and to retain out of the sum recovered 
what is not required for the maintenance of the bankrupt and his 
family. Thus the person entitled to recover damages against an 
employer for the wrongful dismissal of the bankrupt varies 
according as the dismissal occurs before or after the bankruptcy.* 


^ Drake v. Beekkam (1843), it M. 4 W. 315 (before bankraptcyK Datley 
V. [1903] 1 K, B. 137 (after bankniptcy). 
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DISCHARGE OF CONTRACT. 

The discharge of a contract means in general that the parties 
are freed from their mutual obligations. The extent of their 
freedom depends^ however, upon the mode of discharge. 

A contract is discharged in four ways. 

(i) By performance. 

If both parties perform their promises the contract is com¬ 
pletely terminated. If one party only performs, he alone is dis¬ 
charged and he acquires a right of action against the other. This 
right of action may itself be discharged by what is called an 
accord and satisfaction, i.e., by a netv agreement under which 
the party in default is relieved from his liability in consideration 
of a promise by him to give or do something other than that 
which he was bound to do by the original contract. 

(a) By expTtii agreement. 

The parties may agree that their contract shall be terminated, 
and in this case whether their respective obligations are to be 
totally or only partially discharged depends of course upon the 
terms of the agreement. If the original contract is wholly or 
partially executory, the consideration for the discharging agree¬ 
ment is the mutual release of liability, but if it has been completely 
performed by one party, his discharge of the other must be under 
seal or must take the form of an accord and satisfaction supported 
by a fresh consideration. 

(3) Under the doctrine of fnutration. 

Under this doctrine a contract is sometimes discharged if a 
later event renders its performance impossible or sterile. In this 

•* ' I . .. -"obligations 

• • • ■ iting event, 

• before the 

event. 

(4) By It each. 

It is only in certain circumstances that a breach operates as 
a dischai^c of the contract, but when it has this effect it relieves 
the innocent party from all liability, past or future. Moreover 
the part}* in default becomes liable to an action for damages 
from which he cannot effectually be released except by accord 
and satisfaction. 
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DISCHARGE OF CONTRACT. 

The discharge of a contract means in general that the parties 
are freed from their mutual obligations. The extent of their 
freedom depends, however, upon the mode of discharge. 

A contract is discharged in four ways. 

(1) By performance. 

If both parties perform their promises the contract is com¬ 
pletely terminated. If one party only performs, he alone is dis¬ 
charged and he acquires a right of action against the other. This 
right of action may itself be discharged by what is called an 
accord and satisfaction, i.e., by a new agreement under which 
the party in default is relieved from his liability in consideration 
of a promise by him to give or do something other than that 
which he was bound to do by the original contract. 

(2) By express agreement. 

The parties may agree that their contract shall be terminated, 
and in this case whether their respective obligations are to be 
totally or only partially discharged depends of course upon the 
terms of the agreement. If the original contract is wholly or 
partially executory, the consideration for the discharging agree¬ 
ment is the mutual release of liability, but if it has been completely 
performed by one party, his discharge of the other must be under 
seal or must take the form of an accord and satisfaction supported 
by a fresh consideration. 

(3) Under the doctrine of frustration. 

Under this doctrine a contract is sometimes discharged if a 
later event renders its performance impossible or sterile. In this 
case, the parties are discharged at common law from all obligations 
that became exigible after the occurrence of the frustrating event, 
and by statute from certain obligations maturing even before the 
event. 

(4) By breach. 

It is only in certain circumstances that a breach operates as 
a discharge of the contract, but when it has this effect it relieves 
the innocent party from all liability, past or future. Moreover 
the party in default becomes liable to an action for damages 
from which he cannot effectually be released except by accord 
and satisfaction. 
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SECTION I. THE GENERAL DOCTRINE THAT 
PERFORMANCE MUST BE PRECISE AND EXACT. 

The normal method of discharge is where both parties perform 
their obligations. In this event, of course, the contract is 
completely extinguished in the sense that both panics are freed 
from further HabiUty. A second possibility is that one of the 
parties fails to perform his obligations and thus commits a breach 
of the contract. Here the other party, if he has performed or is 
ready and willing to perform his side of the contract, is alone 
discharged. The party in default remains liable. This situation, 
discharge by breach, is discussed in a later chapter,^ and we are 
now concerned only with the effect of performance by both 
parties. 

At first sight there seems little to be said about this. Never¬ 
theless the topic is not so simple as it might seem, since it requires 
an answer to the question; What is meant by “ performance ” ? 
The answer is that as a general rule the law does not regard a 
pronusor as discharged unless he has completely and precisely 
performed the exact thing that he agreed to do. The strictness 
of the law in this respect is well illustrated by the duty of the 
seller to make delivery of the goods in exact accordance with the 
terms of the contract. Thus, if he delivers more goods than 
have been ordered, the buyer may reject the whole consignment 
and cannot be required to select the correct quantity out of the 
bulk delivered.* Again, if less than the correct quantity is 
delivered, the buyer may reject the goods.* If the seller delivers 
the goods ordered accompanied by goods of a different description 
not ordered, the buyer may accept those which are in accordance 
with the contract and reject the rest, or he may reject the whole 
consignment.* In one case, for instance:— 

A. agreed to sell to B. tinned fruits and to deliver them in cases ea^ 
containing thirty tins. He tendered the correct quantity ordered, 
but about half the cases contained only twenty-four tins. 

* Sale oI?»c^s Act, 1893,8.30 (a); Cunliffey. Harruon {1S31), 6Exch. 9“3 

* Sale of Go^s Act, 1893, a. 30 (i). 

‘ Ibid, s. 30 (3); Ltvy v. Grtttt (1837}. 8 E. A B. 373 
^6 
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It wa3 held that the buyer was entitled to reject the whole 
consignment.^ 

One result of this strict rule is that a party who has only 
partially performed his obligations cannot recover anything for 
the work that he has done. A shipowner who fails to reach the 
agreed port of destination receives no freight for the distance that 
he has carried the goods; a builder who has agreed to construct 
a house for a lump sum and who abandons the work after erecting 
the greater part of the building is entitled to no remuneration. 
No remedy is open to the partial performer. 

In the first place, he cannot recover the whole contract price 
less the damages that he may be adjudged to pay in respect of his 
own breach of contract, for he has not satisfied the condition 
precedent to his right of recovery. The consideration for his 
right to demand payment, namely, his promise to complete the 
work, is entire and indivisible, and by failing partially it fails 
altogether.* 

Secondly, he cannot sue upon a quantum meruit to recover 
the value of the work that he has done. The reason is that such 
an action is founded upon an implied promise by the other party 
to pay a reasonable sum for the work actually done, and it was 
laid down in Britain v. Rossiter^ that such an implication is 
impossible so long as the express contract to pay the full amount 
remains in existence. Nothing can be implied which is 
inconsistent with the express contract. As one writer has 
put it;— 

'* Where the parties have provided that certain work shall be 
done for a lump sum, no judge can assert that it was their intention 
that a reasonable sum should be paid for each part of the work as it 
was performed.”* 

The effect of the general doctrine is unjustly to enrich the party 
to whose advantage a partial performance has operated. The 
unhappy results that follow when the doctrine is pressed to its 
logical conclusion are vividly illustrated by the old case of Cutter v. 
Potoell} 

The defendant agreed to pay Cutter thirty guineas provided that 
he proceeded, continued and did his duty as second mate in a 
vessel sailing from Jamaica to Liverpool. The voyage began on 
August and and Cutter died on September 20th when the ship was 
nineteen days short of Liverpool. 

An action by Cutter’s widow to recover a proportion of the 
agreed sum failed, for by the terms of the contract the deceased 
was obliged to perform a given duty before he could demand 
payment. Such a result is manifestly unjust, and the injustice 
becomes even more apparent when the failure to perform is due 
to the occurrence of some event beyond the volition of the 


Re Moore 6” Co and Landauer &• Co, (1921] a K. B 519 
, Notes to Pordage v. Cole (1669), 1 Wm. Saund. 319, cited by Dr G. L. 
Williams, 57 L. Q R 491. Reference sboald also be made to 57 L. Q. R. 
373 for an article by the same learned contnbutor. 

’ (1879), 11 Q B D 123 

Dr G L Williams in his work. The Law Reform (Frusiraled ContraHs) 
. * (i 795 )j 6 Term Rep. 320: see also Sinclair v. Bowles (18291,9 B. & C.91: 
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parties which makes further performance either impossible or 
meaningless. This is a particular aspect of the subject that is 
discussed in a later chapter under the heading of discharge by 
frustration; but it is pertinent to remark here that if, for instance, 
A. agrees to erect machinery on B.’s premises for a fixed sum of 
money, and his work, when nearly complete, is totally destroyed 
by an accidental fire, he cannot at common law recover one 
penny for what he has done.* 

Such, then, is the basic doctrine and such are some of its 
results. For purely practical reasons, however, the common 
law has been driven in some drcumstances to adopt a lower 
standard than that of precise and exact performance, and to 
engraft exceptions upon the general rule that the partial fulfilment 
by a promisor of his obligation does not entitle him to payment. 
The necessity for this less rigid attitude can be illustrated by a 
hypothetical case. Suppose that A. agrees to erect in B.’s house 
an oil-burning furnace of a given dimension, and guarantees that 
it will consume not more than a stated amount of oil and that it 
will be noiseless. The furnace corresponds with the description 
and its consumption of oil does not exceed what was promised, 
but it is not completely noiseless. Is it to be said that B. can 
return the furnace, since A. has not performed his obligations 
in totol To allow him to do so would be to introduce uncertainty 
and confusion into everyday commercial dealings. There has 
been substantial though not precise performance, and B. is 
sufficiently protected if he is allowed to recover damages for 
breach of warranty. This is in fact, as we shall see, the limit of 
his rights in such a case. He is not allowed to rescind the contract 
for so slight a divergence from the path of strict performance. 

The law, then, recognizes that performance short of precise 
and exact performance will in certain circumstances preclude 
the promisee from treadng the contract as discharged by breach. 
Between discharge by performance and discharge by breach it 
acknowledges an intermediate situation in which the promisor 
is protected even though he has not fulfilled his obligations to the 
letter. These exceptions to the general rule may now be dicussed. 


SECTION II. EXCEPTIONS TO THE GENERAL 
DOCTRINE. 

The question that requires an answer may be formulated 
thus:—• 

In what circumstancea and within what limits may a party, who has 
not himself completely pterformed his oblisations, maintain an 
action for damages? 

Omitting the case of frustration for separate and later treatment, 
there are five situations in which a party is protected against 
his own failure to observe the requirement of strict performance. 
Between them they cover a wide field and represent a considerable 
inroad upon the general doctrine. Their common feature js 
that the party at fault is allowed recovery only to the extent 


* AppUhy V. Mytrt {iK-f). L. R, a C. P. 651: infra, p 524. 
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of his performance. When he sues upon a quantum meruit,'^ 
this is obvious; but equally, when he sues for the contract price, 
the loss caused by his own partial failure of performance is set 
off in the defendant’s favour Thus the seller of goods who has 
committed a breach of warranty may recover the price, less the 
amount of loss suffered by the buyer by reason of the breach. 

The following are the five exceptions to the general doctrine. 

1. Divisible contracts. 

The common law rule, that a party who has not completely Distinction 
fulfilled his obligations cannot recover anything for the work 
that he has done, applies when the contract is entire, not when divisible 
it is divisible. An entire contract is one in which it has been contracts, 
expressly or implicitly agreed that neither party shall be entitled 
to demand performance, either in whole or in part, until he 
himself has completely fulfilled, or is ready and willing to fulfil, 
his own promise. To put this in other language, a contract is 
entire if the promises are interdependent and concurrent. Thus 
there is always a presumption in favour of entirety, since in the 
normal case A. undertakes his obligation subject to the implied 
condition that performance will not be due from him unless B. 
completes or tenders performance on his side. If B. fails in this 
respect, A. can rescind the contract.* Thus a promise in restraint 
of trade made by a servant is dependent upon the obligation of the 
master to employ and pay him in accordance with the contract, and 
therefore if he is wrongfully dismissed he is discharged from the 
obligation of the restraint.* A divisible contract is one which is so 
framed that it permits one party to demand performance without 
tendering performance himself. Here the promises are indepen¬ 
dent of each other. In the case, for instance, of a sale on credit, the 
seller’s obligation to deliver the goods is independent of the buyer’s 
obligation to pay the price. The latter does not become payable 
before the expiration of the credit period merely because the seller 
has already fulfilled his promise to deliver the goods Again, it has 
long been the rule that a tenant's covenant to pay rent is indepen¬ 
dent of the landlord’s covenant to repair the premises, and that 

-L- . 1- . t r y t f- . -ty 

i 

■ ... 5 _ • « . , h Whether 

at times is one of considerable difficulty, depends upon the 
inference to be drawn from the circumstances Normally, as we depends 
have seen, there is a presumption in favour of entirety, but in upon 
the case, for instance, of a contract to work materials into the 
property of another the prima facie rule, failing an express agree¬ 
ment to the contrary, is that payment can be demanded for what 
has already been done. In the words of Blackburn, J.®:— 

" Bricks built into a wall become part of the house; thread 
stitched into a coat which is under repair, or planks and nails and 
pitch worked into a ship under repair, b^me part of the i»at or 
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the ship; and therefore, generally and in the absence of something 
to show a contrary intention, the bricklayer, or tailor or shipwright 
is to be paid for the work and materials he has done and provided, 
although the whole work is not complete. It is not material whether 
in such a case the non.complelion is because the shipwright did 
not choose to go on with the work, as was the case in Roberts v. 
Havelock,^ or because in consequence of a fire he could not go on 
with It, as in Menetorte v. j^thasets*** 

Roberts v. Havelock is a strong case, for the contract there held to 
be divisible was one by which a shipwright had agreed to put a 
ship “ into thorough repair/' 

The essential fact to observe, however, is that if the contract is 
construed as divisible, as frequently occurs where a seller agrees 
to deliver goods by instalments, the right to payment is not 
conditional on complete performance Payment keeps pace with 
performance and is " recoverable totUs quoties by action on a 
quantum mermt"^ Thus in Roberts v. Havelock the shipwright 
was allowed to recover part payment before he had completed 
the work 


2. Prevention ojperformance by the promisee. 

If a party to an entire contract performs part of the work that 
he has undertaken and is then prevented by the fault of the other 
party from proceeding further, the law docs not allow him to 
be deprived of the fruits of his labour.* He is entitled, of course, 
to recover general damages for breach of contract, but alternatively 
he can recover reasonable remuneration on a quantum meruit for 
what he has done. The leading authority for this obvious rule 
is Planchi v. Colburn,^ which is discussed later.* 

3. Acceptance of partial performance by the promisee. 
Although a promisor has only partially fulfilled his obligations 
under the contract, it may be possible to infer from the circum-- 
stances a fresh agreement by the parties that payment shall be 
made for the work already done or for the goods in fact supplied. 
Where this inference is justifiable the plaintiff sues on a quantum 
meruit to recover remuneration proportionate to the benefit 
conferred upon the defendant, but an essential of success is an 
implicit promise of payment by the defendant. 

Thus it has been held that if a ship freighted to Hamburg is pre¬ 
vented by restraints of princes from arriving, and the consignees 
accept the cargo at another port to which they have directed it to be 
delivered, they are liable upon an implied contract to pay freight 
pro rata ttineris.'* 

An implicit promise to pay connotes a benefit received by the 
promisor, but the receipt of the benefit is not in itself enough to 
raise the implication. No promise can be inferred unless it/is 
open to the beneficiary either to accept or to reject the benefit of 
the work ® This option exists where partial performance takes 


* (183*). 3 B 4 Ad 404. 
J (*764). 3 Burr. 1592. 


. . 
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the form of short delivery under a contract for the sale of goods. If 
less than the agreed quantity of goods is delivered, and the buyer, 
instead of exercising his right of rejection, elects to accept them, 
he must pay for them at the contract rate.* The position where 
there is no option and therefore no right to sue on a quantum 
menat is well illustrated by Sumpter v. Hedges.^ In that case the 
plaintiff, who had agreed to erect upon the defendant’s land two 
houses and stables for did part of the work to the value of 
about £333 and then abandoned the contract. The defendant 
himself completed the buildings. It was held that the plaintiff 
could not recover the value of the work done. Collins, L.J., 
said:— 

“ There are cases in which, though the plaintiff has abandoned the 
performance of a contract, it is possible for him to raise the inference 
of a new contract to pay for the work on a quantum meruit from the 
defendant's having taken the benefit of that work, but, in order 
that that may be done, the circumstances must be such as to give 
an option to the defendant to take or not to take the benefit of the 
work done. . . , Where, as in the case of work done on land, the 
circumstances are such as to give the defendant no option whether 
he will take the benefit of the work or not. then one must look to 
other facts than the mere taking the benefit in order to ground the 
inference of a new contract. In this case I see no other fac« on 
which such an inference can be founded. The mere fact that a 
defendant is in possession of what he cannot help keeping, or even 
has done work upon it, affords no ground for such an inference. 
He is not bound to keep unfinished a building which in an in* 
complete state would be a nuisance on his land.” 


4. The doctrine of substantia! performance 
The courts, In their desire to do justice between contracting 
parties, have developed what is called the doctrine of substanti^ 
performance, which in effect has somewhat relaxed the require¬ 
ment of exact and precise performance of entire contracts.* 
According to this doctrine, which dates back to Lord Mansfield’s 
judgment in Boone v. Eyre in 1779,^ if there has been a substantial 
though not perhaps an exact and literal performance by the 
promisor, the promisee cannot treat himself as discharged. 
Despite a minute and trifling variation from the exact terms by 
which he is bound, the promisor is permitted to sue on the 
contract, though he is of course liable in damages for his partial 
non-performance. According to this doctrine, the question 
whether entire performance is a condition precedent to any 
payment is always a question of construction.® Thus in Cutter v. 
Potvell^ the court construed the contract to mean that the sailor 
"'as to get nothing unless he served as mate during the whole 
voyage. Again, in a contract to erect buildings or to do work on 
?i'”^her’s land for a lump sum, the contractor can recover nothing 
if he abandons operations when only part of the work is completed, 
since his breach has gone to the root of the contract. But if. 


* Sale of Goods Act. 1893. s. 30 (1). 

* [1S9SI I Q. B 673. 

« articles by Glanville L. Williama. 57 I.. Q. R., pp. 493-4 : A. I- 

^rnin. Selected Readings on the Law of Contract, pp 8SS-^ ; C. B. Momon 
' PP- 933~® i H \V. Bailantme, tbtd., pp 944-^. 

M1779). I Hv. B1 a73.n 
, ^ [1953} 3 All E R. 176. 
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for example, the contractor has completed the erection of the 
buildings, there has been substantial performance and the other 
party cannot refuse all payment merely because the work is not 
in exact accordance wdth the contract,* any more than the employer 
in Cutter v. Powell could have repudiated all liability if on one 
or two occasions the sailor had failed in his duty as mate.* In 
such circumstances the present rule is that “ so long as there is 
substantial performance the contractor is entitled to the stipulated 
price, subject only to a cross-action or counter-claim for the 
omissions or defects in execution.”* If this were not the case 
and if exact performance in the literal sense were always required, 
a tradesman who had contracted to decorate a house according 
to certain specifications for a lump sum might find himself in an 
intolerable position. If, for instance, he had put two coats of 
paint in one room instead of three as agreed, the owner would 
be entitled to take the benefit of all that had been done throughout 
the house without paying one penny for the work.* 

5. Breach of warranty 

There is little that need be said about this at the present 
juncture. It is only necessary to recall what we have already 
seen, that the law distinguishes between conditions and warranties 
—between major and minor obligations.® Although a promisor 
who fails to implement a warranty cannot show precise and exact 
performance, this is not a suiBcient reason for withholding from 
him recompense for what he may have done in fulfilment of his 
obligations. If the promisee unjustifiably elects to repudiate his 
obligation because of the failure, the promisor may sustain an 
action for breach of contract, but must submit to a diminution of 
damages in respect of his own breach of warranty. This rule 
represents in effect an application of the doctrine of substantial 
performance. A party must pay If he has received substantially 
the whole of what he was promised. The same principle is 
implicit in that section of the Sale of Goods Act which provides 
that even the breach of a condition by the seller docs not always 
discharge the contract, and that if the buyer has accepted the goods 
it must be treated as a breach of warranty giving ground for a right 
only to damages.* 


SECTION III, TENDER OF PERFORMANCE. 


If A., one party to a contract, cannot complete perform2nce 
without the concurrence of the other party, B., it is obvious that 
an offer by him to perform and a rejection of that offer by B. 
entitles him to a discharge from further liability. His readiness 
to perform has been nullified solely by the conduct of the other 
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party. The rule, therefore, is that a tender of performance is 
equivalent to performance. In Startup v. Macdonald ^:— 

The plaintiffs agreed to sell ten tons of oil to the defendant and to 
deliver it to him " within the last fourteen days of March,” payment 
in cash to be made at the expiration of that time. Delivery was 
tendered at 8.30 p.m. on March 31st, a Saturday, but the defendant 
refused to accept or to pay for the goods owing to the lateness of 
the hour. 


It was held that the tender of the oil was in the circumstances 
equivalent to performance and that the plaintiffs were entitled to 
recover damages for non-acceptance. The law is stated with such 
lucidity by Rolfe, B., that the following passage from his judgment 
deserves emphasis:— 


” In every contract by which a party binds himself to deliver 
goods or pay money to another, he in fact engages to do an act 
which he cannot completely perform without the concurrence of 
the party to whom the delivery or the payment is to be made. 

Without acceptance on the part of him who is to receive, the act 
of him who is to deliver or to pay can amount only to a tender. 

But the law considers a party, who has entered into a contract to 
deliver goods or pay money to another, as having substantially 
performed it if he has tendered the goods or the money . . . 
provided only that the tender has been made under such circum¬ 
stances that the party to whom it has been made has had a reasonable 
opportunity of examining the goods or the money tendered, in order 
to ascertain that the thing tendered really was what it purported 
to be. Indeed without such an opportunity an offer to deliver or 
pay does not amount to a tender. Now to apply this pnnciple to 
the present ease. The contract was to deliver the oil before the 
end of March. The plaintiffs did tender the oil to the defendant 
at a time which, according to the express finding of the jury, left 
u*— j.n ,, ftceive it, before the 

' '' • •• the contract would 

■ • *“] ■ “ • • .... -gleet of the defendant to 

* * ' • • , , • not in my opinion in any 

• : . • • • . . . They had fulhlled 

all they had contracted to do ”* 

The effect, however, of a tender varies according as the subject- 
niatter is goods or money. 

If A. actually produces goods of the correct quantity and quality • 

|?®*» the rejection of his offer entirely discharges him from further ° 

hability and entitles him to recover damages for breach of 
contract.* 

If A. produces to B. the exact amount of money that he i< Effect of a 
contractually bound to pay, it is true that he need make no 
further tender, but nevertheless his obligation to pay the debt 
remains. If he is sued for breach he merely pays the money into 
whereupon the costs of the action must be borne by B.* 

In order to constitute a valid tender of money, " there must Requ»«tM 
he an aaual production of the money, or a dispensation of such 
and also payment must be offered in what is 
ttilw “ legal tender,” i^., in the current coin of the realm or in 
ank of England notes according to the rules established by law. 


At pp. 610-1 r. 

V. Maed»naU. svpta. 

I V. Schooi Board of Ystradyfedttg (1S90}. 34 Q. B. D. 3®?- _ , 

(>831). I Bing. N. C. 333. at p. 356. Tiadil. C-J*? 
v. Pm,/ Atturantt Co^ riwl 3 AU £. R. 134 - 
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These rules prescribe that Bank of England notes are good tender 
for any amount, silver up to forty shillings only, and bronze up 
to one shilling only.' The debtor must not ask for change but 
must tender the precise amount due, unless he is content to leave 
the surplus with the creditor.* 

If the parties fix a definite time for the completion of per¬ 
formance, the question arises whether it must be precisely 
observed. Is time of the essence of the contract ? 

The principle at common law is that, in the absence of a 
contrary intention, time is essential, even though it has not been 
expressly made so by the parties. Performance must be com¬ 
pleted upon the precise date specified, otherwise an action lies 
for breach.* A good illustration is afforded by the rule that, 
unless a contrary intention is clearly shown, a time fixed for 
delivery in a contract for the sale of goods must be exactly ob¬ 
served.^ 

On the other hand courts of equity, which have had to con¬ 
sider the matter in connection with suits for specific performance, 
have always taken a less rigid view.* Their view is that time is 
not necessanly essential, and if they can do so without injustice 
they will decree specific performance not\vithstanding the failure 
of the plaintiff to observe the time fixed for completion.* This is 
especially so in the case of contracts for the sale of land. But the 
maxim that in equity the time fixed for completion is not of the 
essence of the contract does not mean that stipulations as to time 
may always be disregarded. Lord Parker has made this clear 
in a well-known passage :-~ 

“ But this maxim never had any application to cases in which the 
stipulation as to time could not be disregarded without injustice to 
the parties, when, for example, the parties, for reasons best known 
to themselves, had stipulated that the time fixed should be essential, 
or where there was something in the nature of the property or the 
surrounding circumstances which would render it inequitable to. 
treat it as a non-cssential term of the contract. It should be observed, 
too, that It was only for the purposes of granting specific performance 
that equity in this class of case interfered with the remedy at law. 
A vendor who . . . had by his conduct lost the right to specific 
performance had no equity to restrain proceedings at law based on 
the non-observance of the stipulation as to time.”^ 

In short, time is of the essence of the contract even in equity 
if such is the real intention of the parties. Moreover an intention 
to this effect may be expressly stated or may be inferred from 
the nature of the contract or from its attendant circumstances. 
By way of summary it may be said that time is essential in equity, 


‘ Coinage Act, 1870, s 4: Carrency and Banknotes Act, 1928, s i 

* Robtnsen v Cook (1815), 6 Taunt. 336 

V. Thorold (185a). 16 Beav. 59 

* Bowes V. Shand {1877). a App Cas. 455 fsale of nee); Reuter v. Solo 
(1879). 4 C. P. D. 339 (sale of pepper); Sharp v. Christmas (1892), 8 T. L. H. 
687 (sale of potatoes). Wfl»’«fj>v.Wy»»«a»is. 11920] 3 K. B 475,at p. 484. On the 
other hand it has been enacted that, m the absence of a contrary intention, 
stipulations as to time of payment are not of the essence of a contract of sale: 
Sale of Goods Act, 1893, a. 10 (x) 

»71 L Q R.. p 556. 

* Shekney v. Reebte. (ipisl A. C. 386, at p 415. per Lord Parker; fVtlhams 
V. Crtalrex. (1956! 3 All E R 703; [I9S7] i W. L- R. 3*- 

^ Stuhney v. KtebU, [1915] A. C. 386. at p. 416 
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first, if the parties expressly stipulate in the contract that it shall 
be so secondly, if, in a case where one party has been guilty 
of undue delay, he is notified by the other that unless performance 
is completed within a reasonable time the contract will be 
regarded as broken ; ® and lastly, if the nature of the surrounding 
circumstances or of the subject-matter makes it imperative that 
the agreed date should be precisely observed. Under this last 
head it has been held that a date fixed for completion is essential 
if contained in a contract for the sale of property which fluctuates 
in value with the passage of time, such as a public house.® business 
premises,* a reversionary interest* or shares of a speculative nature 
liable to considerable fluctuation in value.* 

The Law of Property Act, 1925,^ re-enacting section 25 of 
the Judicature Act, 1873, provides as follows :— 

Stipulations in a contract, as to time or otherwise, which according 
to rules of equity are not deemed to be or to have become of the 
essence of the contract, are also construed and have effect at law 
in accordance with the same rules. 

The effect of this enactment is that, where the case is one in 
which equity would in a suit for specific performance have 
regarded a stipulation as to time as non-essential, then every court, 
even in an action for damages, must adopt the same attitude; 
but if the contract is one not capable of specific enforcement in 
equity, the common law view that time is essential prevails. 


\}iudton V. Temple frS6«). tg Beav. 536. 

* Slic^wy V. Keeblt, (1915I A. C. 386: Parhn v Tkornld {1852), t6 Beav. 59; 
Hartley v. Hymans, figjo] 3KB 475. 595-6. Rtekard* iCharUs), Lid v 
Oppenheim. [1930] i K B 616. [1950] i All E F 420, Ajft v Sammy, [1967] 
I A C. 259. 

* Lock V. Bell (T931I X Ch. 35: t> 93 ol All E R Rep 635. 

* Harold Wood Brteh Co. v. Ferris. [1935] 2 K. B 198: [i 935 l All E. R 
Rep 603. 

*Hfwmanv Rogers 4 Bro C C. 391. 

* Hare v Nteoll. [1966] 2 Q B 130; (t966J I All E R. 285 
’S. 41. 
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DISCHARGE BY EXPRESS AGREEMENT 
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Section I. Bilateral discharge ----- 456 
Section II. Unilateral discharge. 503 

Eodem modo quo onVur, todem modo dissolvitur. What has been 
created by agreement may be extinguished by agreement. An 
agreement by the parties to an existing contract to extinguish the 
rights and obligations that it has created is itself a binding contract, 
provided that it is either made under seal or supported by con¬ 
sideration. 

Consideration raises no difficulty if the contract to be 
extinguished is still executory, for in such a case each party 
agrees to release his rights under the contract in consideration 
of a similar release by the other. The discharge in such a case 
is bilateral, for each party surrenders something of value. The 
position is ditferent %vherc the contract to be extinguished, which 
we will call in future the original contract, is wholly executed on 
one side, as for instance where a seller has delivered the goods 
but the buyer has not paid the price. Here the seller has per¬ 
formed his part, and if he were merely to agree that the original 
contract should be discharged, i.e., that the buyer should be 
released from his obligation of payment, he would receive nothing 
of value in exchange. The buyer would have neither suffered a 
detriment himself nor have conferred an advantage upon the 
seller, but would be in the position of a donee. This, in other 
words, is a unilateral discharge, and it is ineffective unless it is 
made under seal or unless some valuable consideration is given 
by the buyer. Unilateral discharge in return for consideration is 
generally called accord and satisfaction. The accord is the agree¬ 
ment for the discharge of the original contract; the satisfaction 
is the consideration conferred upon the party who has performed 
his obligations. 

Discharge by deed; which is equally effective in both cases, 
requires no discussion, but we will now deal separately with 
bilateral and unilateral discharge effected by a simple contract. 

SECTION I. BILATERAL DISCHARGE. 

This form of discharge is applicable to a contract that is either 
wholly or partly executory. It applies, for instance, to a contract 
for the sale of goods under which neither delivery nor payment 
has been made, but it also applies if there has been partial though 
not complete delivery. It is essential to appreciate, however, 
that bilateral discharge may take any one of three forms. 

First, it may be dissolution simpliciter. This means that the 
original contract is extinguished, and is not replaced by a new 
agreement. 

Secondly, the parties may extinguish the original contract but 
substitute an entirely new agreement in its place, as for instance 
where a contract for the sale of a "Cortina 1300” is replaced by a 
contract to sell a "Cortina 1500.” 

496 
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Thirdly, bilateral discharge may take the form of partial 
dissolution, i.e., the parties may modify or vary the terms of the 
original contract without altering it in substance, as for instance 
where the time fixed for delivery by the original contract of sale 
is later extended from six to seven months. 

The parties are free to adopt any of these methods of discharge, 
and the only question requiring discussion is whether the dis¬ 
charging contract must be made in any particular form. This 
depends upon whether the original contract is unenforceable 
unless evidenced by a written memorandum signed by the party 
to be charged, namely a guarantee as defined by the Statute of 
Frauds^ or a contract for the sale or other disposition of land or 
any interest in land falling within the Law of Property Act, 1925.* 
If the original contract is not caught by either statute,^ then, 
whether it has actually been made under seal or in writing or 
orally, it may effectively be discharged in any one of the 
ways given above by a mere oral contract. There was, indeed, a 
technical rule at common law that a contract under seal could not 
be dissolved, either wholly or partially, except by another contract 
under seal,* but courts of equity took an opposite view and 
held that a simple contract which extinguished or varied the 
deed was a good defence to an action on the deed. This has 
become the rule in all courts since 1873, for the Judicature Act 
of that year provided that “ in all matters in which there is any 
conflict or variance between the rules of equity and the rules of 
the common law with reference to the same matter, the rules of 
equity shall prevail.”* Thus in Berry v. Berry ^:— 

A husband covenanted in a deed of separation to pay his wfe 
£18 a month. Eight years later by a wntten contract not under 
seal he agreed to pay her £9 a month and 30 per cent, of his eamtngs 
if they exceeded £350 a year. 

It W'as held that this simple contract was a good defence to an 
action brought by the wife to recover the sum fixed by the deed 
of separation. 

The rule, that even a written contract may be modified by a 
later oral agreement, must not be confused with the doctrine, 
discussed in an earlier chapter, that parol evidence is inadmissiWe 
to contradict, add to or vary a written contract.* \Vhat the 
latter rule means is that, if action is brought upon a contract 
which the parties have intended to be exclusively contained in 
writing, parol evidence cannot be adduced to show that the 
writing does not represent what the parties had agreed to. _ It 
cannot be argued that the writing fails to expre^ the origina 
contract. But once the parties have e.xpressed their intention in 
the written agreement, it is open to them by a later oral agreement 
” either altogether to waive, dissolve or annul the former agree¬ 
ment, or in any manner to add to, or subtract from, or 
qualify the terms of it, and thus to make a new contract; whic is 


’ S. 4, s«e pp 170 ef sf^. 

S .40 (J). see tMpra. pp i7S*lstq. 
trtsi Y. Dlahn-ay (184(1, * M*b. A C. 7*9. 
Re^oseted in the Judicxtore Act. 1925. # 44 
* [1929] 2 K. B 316; [1929] All E- R- Rep- »*i- 
SufTm. p. 10a. 
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to be proved, partly by the mitten agreement, and partly by the 
subsequent verbal terms engrafted upon what will be thus left of 
the written agreement.”^ 

The next question is whether the dissolution, either total or 
partial, of a contract that has been evidenced by writing in 
accordance with the Statute of Frauds or the Law of Property Act, 
1925, must itself be evidenced by writing. If, for instance, there has 
been a written contract for the sale of land, and the parties later 
desire to dissolve it completely, or to substitute a new contract 
in its place, or to vary its terms, must their intention be expressed 
in a written and signed memorandum ? 

The first rule on this matter is that a partial dissolution of the 
contract is ineffective unless evidenced by a signed memorandum. 
Any subsequent variation of the written contract must satisfy 
the statutory formalities, and if a mere parol variation is made the 
original contract remains Intact and enforceable. This was 
decided in Cots v. Nugent,* where the facts were as follows ;— 

To an action brought by a vendor to recover the purchase money 
due under a written contract for the sale of land, it was pleaded 
by the purchaser that the title to part of the land was defective. 
This plea, which was true in fact, would normally suffice to defeat 
the aerion. It was replied, however, that by a later paroJ contract 
the purchaser had waived the defect and had agreed to accept the 
actual title. 

It was held that the vendor could not rely upon this parol 
variation and that his action must fail, since he was unable to 
deliver the title that he had agreed to deliver by the original 

. . n-ii ....I.......!..,...:.:_1 
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mere part, of the contract must be evidenced by writing. 

The position differs where there is no question of variation 
but it is urged by one of the parties that the original contract has 
been dissolved, either simpliciter or by the substitution of a new 
contract. The matter then stands thus :— 

The two statutes in question require writing for the enforcement 
of certain contracts, but do not require writing for their dissolution. 
Therefore, there is no reason why a parol contract, whose object is 
completely to extinguish a contract already evidenced by writing m 
accordance with either statute, should not be effective, for its sole 
purpose is to terminate, not to uphold, contractual obligations. 


A parol contract which totally discharges the original contract 
is effective.* Dissolution simpliciter may be accomplished by 
spoken words. Further, a parol contract which both extinguishes 
the original contract and substitutes for it a new one, also falling 
within the statutory provisions, effectively discharges the original 
agreement, though for want of written evidence it is itself in¬ 
capable of active enforcement. 


eurtam. at p. 63 
4] r Ch. 634 - 
3rd Atkinson. 

I T. Baroit, [1918] A. C. i. 
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Bilateral Discharge. 

The application of these two divergent rules, however, 
may well raise a difficult question of construction. The question 
is—what did the parties intend to accomplish by their later oral 
contract ? Did they intend to extinguish the original contract 
altogether and to substitute a new contract in its place, or did they 
intend merely to vary the original contract ? If the first of these 
hypotheses is correct, then the later contract effectively extin¬ 
guishes the original contract but is itself unenforceable. If, on 
the other hand, the object of the parties was to modify their 
existing rights and obligations the later contract is entirely 
destitute of effect. In order to decide this question the terms of 
the oral agreement must be examined; and if it is found that they 
are so far inconsistent with the original contract as to destroy its 
substance, though perhaps the shadow remains, the inference is 
that the parties intended to abrogate their former contract by the 
substitution of a new and self-contained agreement.^ 

*' A written contract may be rescinded by parol cither expressly 
or by the parties entering into a parol contract entirely inconsistent 
with the written one, or, if not entirely inconsistent with it, incon¬ 
sistent with it to an extent that goes to the very root of it.”* 

To justify a conclusion in favour of complete extinction, however, 
the inconsistency must relate to something fundamental. 

” What is of course essential is that there should have been made 
manifest the intention in any event of a complete extinction of the 
first and formal contract, and not merely the desire of an alteration, 
however sweeping, in terms which still leave it subsisting.”* 

The following is an example of “complete extinction.” 

The original written agreement of lath August, 1856, under 
which a house was let by L. to T. for ai years, contained covenants 
by T. to keep the premises in repair, to repaint the outside every 
three years and to redecorate the inside every seven years according 
to a detailed specification. Later, on 12th October, 1859, an oral 
agreement was made under which X. replaced T. as tenant upon 
the same terms, though T. undertook to guarantee payment of the 
rent. 

The effect of this oral agreement was to relieve T. of his liability 
Under the original lease. In the words of Turner, L.J. :— 

“ Under the agreement of the 12th of August. 1856, the defendant 
would have been liable for the rent and upon the covenants dunng 
the whole term of the lease; but by the agreement of the lath of 
October, 1859, he was to be hable for the rent only and not upon the 
covenants. The two agreements, therefore, could not stand 
together, and upon the face of them the latter cannot be considered 
otherwise than as a substitution for the former.”* 

By way of contrast we .may noffee Robinson v. Page^ where 
the facts were these:— 


* BrUish and Beningions. Ltd. v. N.W. Cackar Tea Ce . [1923] A. C. 48. 
« p. 67 

Ibtd , at p 62, per Lord Atkinson 

^forrjj V. Baron, [totSl A. C. I. at p. I9.per Lord Haldane, * 

*' ^ *he Sale of Goods Act, 1893, supra, p. 169, has greatly reduced the 
ea of this question of construction 

kf^e V. AfarraiL *— — 

(*826). 3 Russ tx. 
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A wntten &nd signed agreement for the sale of land was made 
on 5th of March, 1824. one of the terms being that if a claim for 
dthe were later established against the land the amount due should be 
paid bj the parties equally. It was provided that the vendor 
should remain in possession as tenant at a yearly rent of ^^340. By 
an oral agreement made eight days later, the price of the land was 
reduced, but the purchaser agreed to lend the vendor jCjoo and to 
pay the whole of the tithe if any were found to be due. The rent 
was reduced to 
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It w'as held that the oral agreement disclosed an intention to vary 
the earlier agreement, not to abandon it. The variation was 
ineffective, since it did not satisfy the Statute of Frauds,* and 
therefore the purchaser was entitled to a decree for the specific 
performance of the original agreement. 

Such, then, is the law where the variation is made for the 
mutual advantage of both parties. A different and a slightly more 
complex situation may arise where the alteration of the contractual 
terms is designed to suit the convenience of one only of the 
parties. One party may accede, perhaps reluctantly, to the 
request of the other, and promise that he t\'ill not insist upon 
performance according to the strict letter of the contract. This is 
an indulgence that is a common feature of commercial life. In the 
case of a contract for the sale of goods, for instance, approval may 
be given to the request either of the seller or the buyer that the 
date of delivery be postponed for a short time. An arrangement 
of this kind for a substituted mode of performance is generally 
described as cither a waiver or a forbearance by the party who 
grants the Indulgence.* 

The efficacy of such a waiver is open to the technical objection 
that it is unsupported by consideration. If, for instance, the 
seller agrees at the request of the buyer to postpone delivery until 
July 1st, but ultimately refuses to deliver on the latter date, it is 
arguable that according to strict doctrine he has a complete 
answer to an action for breach of contract. TTie buyer is theore¬ 
tically in a difficult position. He was not ready and willing to 
accept deliver)' at the contract date, so that he himself is guilty 
of a breach, and he gave no consideration for the promise by the 
seller to extend the time for delivery. If a similar concession is 
made orally in the case of a guarantee or a contract for the sale 
of land, there is the further difficulty that the requirements of 
the Statute of Frauds or the Law of Property Act have not been 
satisfied. 

The natural instinct of Judges, however, is to uphold rcason- 
sblc arrangements for the relaxation of contractual terms and to 
refuse to be unduly distracted by strict doctrine. Even at 
common law they have been at pains to implement the intention of 
the parties; but in the efforts to do this tlicy have not only ignored 
the question of consideration, but have propounded a supposed 
distinction between variation and waiver which has no substanre 
and which has merely sers-ed to confuse matieri There is 
support for two common law propositions. 


I /« Ihtl pvt ol ■ 4. B0W rvptacn] bj 1 40 (i) of Lav of PropvrfT 

Act. tOJt . „ 

• tor a liZfT of ti.b tabjvct. 63 L. Q. R. pp sS>-30f 
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First, a waiver cannot be repudiated by the party for whose (0 Waiver 
benefit it has been granted, so that if A. abstains at B.’s request finding upoi 
from insisting upon performance according to the exact terms of wbosT^^ 
the contract, B. is compelled to treat this indulgence as effective, instance it 
Thus, if in the case of a written contract for the sale of goods to be granted 
delivered on June isi the seller at the request of the buyer 
extends the time for acceptance until July ist, the buyer, if he 
defaults on the latter date, cannot escape liability by averring that 
the seller did not deliver according to the original contract and 
that the parol variation is ineffective.* 

Secondly, there is considerable authority for the rule that Waiver 
even the party who grants the indulgence cannot go back on his b^nds^the 
agreement * Thus, in the example just given, the seller is not party who 
allowed to withhold delivery on July 1st on the ground that the ** 
buyer himself committed a breach by his failure to accept the 
goods at the contract date. 

These common law decisions, though dictated by a laudable 
desire to sustain reasonable arrangements between business men, thZcommon 
are disfigured by at least two blemishes. 

The first and more serious is that they affect to make every- (>) Baseless 
thing turn upon a supposed distinction between the variation and between^” 
the waiver of a contractual term. If the subject-matter of the variation 
arrangement is a written contract falling under the Statute of waiver, 
hrauds or the Law of Property Act, it is said that a variation must 
he evidenced by writing, but that a waiver may be parol. Yet 
the enigma is to formulate some test by which to distinguish 
the one from the other. The search will be in vain. When we 
for instance, that an agreed alteration of the date at 
which delivery is due constitutes a variation, but that a forbearance 
“y party at the request of the other to call for delivery until a 
tnonth later than the contract date is a waiver,^ it becomes apparent 
hat the dichotomy is visionary and one from which reason 
recoils. The truth is that every alteration of the kind with which 
We are concerned is a variation of the contract, but that it is called 
a Waiver when the__court is willing to give effect to the intention of 
e parties. The unfortunate result is the virtual impossibility of 
antiapating what view the court will take. 

Inc second respect in which the common law attitude is uncertainty 
nsatisfactory is the uncertainty of the legal principle upon which of principle 
me validity of a waiver rests. There is little doubt that at bottom “po" which 
w estoppel. A seller of goods, for instance, who promises the waiVer^rests. 
uyer that he will not insist upon acceptance of delivery at the 
contractual date, ought not to be allowed to go back on his 
ord. Yet waiver cannot technically be justified on this ground, 
or according to established doctrine only a statement of existing 
c , not a promise defuturo, can raise an estoppel at common law.* 


('*”>■ I- R- >» C p. 558: Oef.v. (E-'I) 

* Co V. Goldberg, [19*2] * ® 

v. Hteronimus (1875). L. R. 10 Q B uo. Tyers v. 
Ravw^rf « /ron Co {1875). L. R 10 Each 195: v. 

Cofp. of New VorA. [1917] a K. B 473: HarlUy v. Hymans. 

Coat rv ■ «*ainple. BesseUr. Waechter. Clover &■ Co. v. South DerwenX 

* « P- 1*937] 4 AU E. R. 352. at p. 556. 
J aeny. Money (1854), 5 H. L. Cas. 185: supra, p. 83. 
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In this State of confusion it is not unnatural that recourse 
should be had to the more intelligible principle adopted by 
equity. The equitable doctrine, which must prevail in all 
courts, carries in the present connexion the principle of estoppel 
to its logical conclusion. It has been stated in these words 
by Bowen, L.J. :— 

" If persons who have contractual rights against others induce 
by their conduct those against whom they have such rights to believe 
that such rights will either not be enforced or will be kept in suspense 
or abeyance for some particular time, those persons will not be 
allowed by a court of equity to enforce the rights until such time 
has elapsed, without at all events placing the parties m the same 
position as they were in before."^ 

In short, a voluntary concession granted by one party, upon the 
faith of which the other may have shaped his conduct, remains 
effective until it is made clear by notice or otherwise that it is 
to be withdrawn and the strict position under the contract 
restored. The concession raises an equity against the party who 
consented to it. If, for instance, in the case of a written contract 
for the sale of goods the buyer at the request of the sellers orally 
consents to the postponement of delivery, he cannot peremptorily 
hold the sellers to the original contract. No repudiation of his 
waiver will be effective except a clear intimation to them that he 
proposes to resume his strict rights. Normally he will do this by 
giving express notice of his intention, but this method is not 
essential and anything will suffice which makes it abundantly 
clear that the concession is withdrawn. Within a reasonable 
time thereafter the original position will be restored.® The 
rights of the seller under such a waiver have been stated by 
Denning, L.J. > 

" If the defendant, as he did, led the plaintiffs to believe that he 
would not insist on the stipulation as to time and that if they 
earned out the work be would accept it, and they did it, he could 
not afterwards set up the stipulation as to time against them. 
Whether it be called waiver or forbearance on his part, or an agreed 
vanation or substituted performance, does not matter. It is a 
kind of estoppel. By his conduct he evinced an intention to affect 
their legal relations. He made, in effect, a promise not to insist 
on his strict legal nghts. That promise was intended to be acted 
on, and was in fact acted on. He cannot afterwards go back on it.”* 
The former theoretical difficulties that there is no consideration 
or nothing in writing to support the variation no longer nullify 
the effect of this quasi-estoppel.* 

It may be said, indeed, that consideration is scarcely relevant, 
since waiver concerns the modification or discharge of a contract, 
not its formation.® In effect, the waiver is always pleaded by way 
of defence; it is set up, not as the foundation of an action for 
breach of contract, but as an answer to the contention that the 
letter of the original contract must be observed.* _ 


' Hirmingham and Dtsffut Land Co. v. L. ^ N. W. Rati. Co. (1888}, 40 
Ch. D 26S at p 386 

*Tool Metal Manu/aeturtng Co, Ltd V Tungsten Electric Co. Ltd.. 
fi955l 3 All E. R 637; [19551 * W. X.. R. 761: 83-6 

• Rickards (CkarUs), Ltd. v. Oppenknm, [1930] i IC B 616, 633; [195®! 
t AU £. R. 430 433. 

• Jbtd . at pp ft33-3, 432-3 res p ec t ively. 

• 13 Mod L Rev, p. 3. 

• Combe V. Combe. fi93*J a K. B 213; 11931] 1 AD E. R. 767. 
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The operation of this doctrine of \vaiwr is well illustrated by 
Charles Rickards, Ltd. v. Oppenheitr^ where the facts were as 
folIoi;\‘s: 

Early in 1947 the defendant ordered from the plaintiiTs a Rolls 
Royce chassis, and in July the plaintiffs agreed that a body should 
be built for it within “ six or at most seven months.” The body 
was not completed seven months later, but the defendant agreed 
to t\Tiit another three months. At the end of this extended period 
the body was still not built. The defendant then gave a final 
notice that if the work were not finished within a further period 
of four weeks he would cancel the order. The body was not 
finished within this period and the defendant cancelled the order. 
The completed body was tendered to the defendant three months 
later, but he refused to accept it. 

This was a case where the time of delivery was of the essence of 
the contract. The defendant's agreement, however, that delivery 
should be postponed for three months constituted a waiver of 
his right in this respect, and if the body had been completed 
within the extended time he \vouId have been estopped from 
denying that the contract had been performed. But by granting 
a further and final indulgence of four weeks' delay he had given 
reasonable notice that time was once more to be of the essence 
of Ac matter, and. since the car was not ready within this final 
period, the plaintiffs were in breach of their contract. The Court 
of Appeal, therefore, gave judgment for the defendant. 

Again, if the rent book relating to premises, let originally on 
a weekly tenancy, contains the words “ one month’s notice each 
but this is later crossed out and replaced by a statement, 
mlUalled by the landlord, which runs “ one month’s notice from 
tenant; two years’ notice from landlord,” the new promise made 
by the landlord is without consideration. But if the tenant 
acts on the faith of the promise by remaining in possession and 
continuing to pay rent he is entitled to receive two years’ notice.® 
Thus equity ignores any fancied distinction between variation 
and Waiver, and in this particular context it refuses to obscure 
the underlying theory of estoppel by distinguishing a statement 
of fact from a promise de futuro 


SECTION II. UNILATERAL DISCHARGE. 

A contract, which has been performed by A. but has not been 
^rformed by the other party B., may be the subject of unilateral 
'^charge. In the majority of cases B. has committed a breach 
of the contract in the sense that he is not ready and willing to 
perform his 'obligation, as for instance where he is unable to pay 
or goods that have been delivered 10 him under a contract of sale. 

a case A. may agree to release B. from his obligation. A 
re ease given by deed is effective. A release expressed in an agree- 
o^ent not under seal, however, as wc have already seen, is nudum 
paettm unless A. receives some valuable consideration in return 
ror the right that he abandons.® Since B, has received all that he 


0f-V'550l I K B 616 For a modern example of a voluntary suspe 

Co t nght being temporarily efiective. see Too/JV/e/a/ ManufacI 

L R < V da . Ltd. [19551 2 AU E. R. 657. [i 955 ] 

j I pp 85--6 

samA Semark. [1951] 2 T. L R. 222. For an earlier authority t 

^Supra *** '' Moore, [1904] i Ch. 305. 
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is entitled to receive under the contract, he cannot aver, as he can 
in the case of bilateral discharge, that by the mere acceptance of 
the release he furnishes consideration to A. 

The agreement, if supported by the necessary consideration, 
is called accord and satisfaction. This has been judicially defined 
as follows :— 

" Accord and satisfaction is the purchase of a release from an 
obligation, whether arising under contract or tort, by means of any 
valuable consideration, not being the actual performance of the 
obligation itself. The accord is the agreement by which the obliga¬ 
tion IS discharged. The satisfaction is the consideration which 
makes the agreement operative.”* 

If, for instance, j{)50 is due for goods sold and delivered, a 
promise by the seller to accept a cash payment of in discharge 
of the buyer’s obligation is not a good accord and satisfaction, 
since the buyer is relieved of a liability to pay without giving 
or promising anything in return.* A promise by the buyer, how¬ 
ever, to confer upon the seller some independent benefit, actual or 
contingent, may constitute sufficient consideration for the accep¬ 
tance of the smaller sum.* Thus in 1602 it was said that “the gift 
of a horse, a hawk or a robe” would suffice, since it would not have 
been accepted by the creditor had it not been more beneficial to 
him than the money.^ This reasoning even persuaded the 
Divisional Court in Goddard\. O'Brien^ to hold that the payment 
of a smaller sum by cheque instead of in cash ivas an independent 
benefit sufficient to rank as consideration; but the Court of Appeal 
has now refused to follow' this decision.® Yet, the general rule re¬ 
mains that the acceptance by a creditor of something different 
from that to which he is entitled may discharge the debtor from 
liability. 

Thus a promise by the debtor to pay a smaller sum at a date 
earlier than that on which it is contractually due,^ or to pay a 
larger sum at a later date, is a good accord and satisfaction if 
accepted by the creditor. Again, if A. claims from B, a sum that is 
not finally determined, as for example where he demands ^^50 on a 
quantum meruit for services rendered or demands £50 by way of 
damages for libel, his promise to release B. in consideration of the 
payment of a lesser sum than that claimed is a good accord and 
satisfaction. In other words the payment of a lesser sum is satis¬ 
faction if the sum claimed is unliquidated, but not if it is liqui¬ 
dated.® Moreover, although a cheque given by the debtor himself 
for a lesser sum than that due does not operate as an accord and 

I Rustian Gtueile, Ltd, v. Associated Newspapers, Ltd, [19331 

j t . . r -. T> n— p J27; the definition 


80 

, per Lord Selbome. 


* Rinnei's Last (it>o^J, 5C0 luip iiya. 

» (1882), 9 Q B D 37. 

• D. and C Builders, Ltd v. Rees, [1966] s Q B 617; [i 9 d 5 l 3 All E. It- 
8X7. supra, p 81. Lord Denning, M R . relying on Central London Property 
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• Wilkinson V. Byers (1834). i Ad. & El 106. 





sadsfectioa, it may have this effect if it is g iv en by a third pirty, :Vr 
the addition of a new party to the contract ir.tr.>dnces a new 
considerahoru* 

The essential fact is, then, that an accord without sati^^ction 
is ineffective. This statement, however, ts ambiguous. Is ^.e 
discharge effective as soon as the debtor has promtsed to give 
the satisfaction, or only when the promise has be« implemented • 
In other words, is it sufficient if the consideration is eiecutcnr ' 
The correct aiawer is given by Scrctton, L.J., in these ^ords.— 
“Fonaeriy it was necessary that the ceasideratjca sbo‘.i.ii be 
executed : * I release you from your obligation in ccr.sjirriecrs of 
£50 now paid by you to me.* l.ater It was conceded that the cen- 
.•j..,,*,,. . — f—n your obS-craen 

> f . , , ...... • I' I gh-e me a letter 

•* '■iJj'' 'i' r r; \ '-a t • might be aa 

executory promise, the two mutual promises maiing an agreement 
enforceable in law, a contract. Comyns put it in h«s Digest, and 
the passage was approved by Parke, B., m Gccd r Chtfr-^* and 
by the Court of Kang’s Bench in C 4 Xrttrngkt v. Cookf :* An accord, 
with mutual promises to perform, is good, though the thing be ns: 
performed at the time of action, for the party has a rempJv to 
compel the performance,’ that is to say. a cross acuon on the contract 
of accord.”* 

The modem rule is, then, that if what the creditor has ascepted 
in satisfaction is merely his debtor’s promise to give wnsideration. 
snd not the performance of that prombe, the original cause of 
action is discharged from the date when the agr«ment is made.* 
Thb, howes'cr, raises a question of construction in each case, 
for it has to be decided as a fact whether it "*as the making of the 
promise itself or the performance of the promise that the creditor 
consented to take by way of satisfaction. 

^ Suppose for instance, that • buyer is unable to pay £50 which 
» due for goods delivered and that the teller agrees to discharge 
him from his obligation of immediate payment in eonsiaerilion c. 
wceiring a bill of exchange from a third partj', X., for £55 P*)"**- ^ 
four months hence. 


^f the seller were to sue for the £50 before receipt of the bill o. 
exchange, the question ^vould arise whether he bad committed 
> brea^ of the agreement, Thb would depend upon whether 
the agreement constituted a good accord and satisfaction, and 
Ihis in turn would depend upon the true bargain between the 
*be discharge should be complete 
promised to give the bill or only when he actually gave it 
The question of construction that arises in such a ca*e is well 
wwtnted by British Russian Gazette Ud.x.AssoeiateJ 
foUo rcle%-ant to the present matter were as 
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Mr. Talbot agreed to compromise two actions of libel, which had 
been commenced by him and by the BritwA Russian Gazette, in 
respect of certain articles in the Daily Mail, His promise was 
expressed m a letter couched in these terms : “ I accept the sum 
of one thousand guineas on account of costs and expenses in full 
discharge and settlement of my claims . . . and I will forthwith 
instruct my solicitors to serve notice of discontinuance ; or to take 
other steps ... to end the proceedings now pending." Before 
payment of the thousand guineas had been made, Talbot disregarded 
this compromise and proceeded with the action. 

If this letter meant that Talbot agreed to discharge the defendants 
from their obligation in consideration of their promise to make 
the payment, his continuance of the libel action constituted a 
breach of a good accord and satisfaction. His argument, of 
course, was that there was no binding discharge until actual 
payment, but this did not prevail with the Court of Appeal. It 
was held that the letter recorded an agreement in which the 
consideration was a promise for a promise : “ In consideration 
of your promise to pay me a thousand guineas, I promise to 
discontinue proceedings.” The defendants were, therefore, 
entitled to enforce the accord by way of counterclaim. 

There is one exception to the rule that a unilateral discharge 
requires consideration. It is enacted that if the holder of a bill 
of exchange or of a promissory note either unconditionally re¬ 
nounces his rights in writing or delivers the instrument to the 
person liable, the effect is to discharge the obligation of the acceptor 
or promisor even though no consideration is received.^ 


1 Bill< of Exchaogo Act, 1883, aa. 63, 89. 
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SECTION I. NATURE AND RATIONALE OF 
THE DOCTRINE. 

After the parties have made their agreement, unforeseen 
contingencies may occur which prevent the attainment of the 
purpose that they had in mind. The question is whether this 
discharges them from further liability. 

In the seventeenth century the judges in Paradine v.Jane^ laid 
down what is sometimes called the rule as to absolute contracts. 
It amounts to this: When the law casts a duty upon a man which, 
wrough no fault of his, he is unable to perform, he is excused 
for non-performance; but if he binds himself by contract 
absolutely to do a thing, he cannot escape liability for damages 
by proof that as events turned out performance is futile or even 
impossible The alleged justification for this somewhat harsh 
principle is that a party to a contract can always guard against 
tmforeseen contingencies by express stipulation, but if he 
voluntarily undertakes an absolute and unconditional obligation 
be Cannot complain merely because events turn out to his dis- 
ad^tage. It has accordingly been held, for instance, that if a 
under agrees to construct a house by a certain date and fails to 
0 80 because a strike occurs* or because the soil contains a latent 
e cct which suspends operations* he is none the less liable, 
if a shipowner agrees that he \rill load his ship with 
at a certain place in West Africa, he is liable in damages 
that no guano is obtainable.* 

j.,^®'^®^beless, starting with the case of Tayhr v. CaldicelP in 

3 i a substantive and particular doctrine has gradually been 
by the courts which mitigates the rigour of the rule in 
Jrtnr by providing that if the further fulfilrnent of the 
u fact IS brought to an abrupt stop bv some irresistible and 
*cause for which neither party is responsible, the 
ract shall terminate forthwith and the parties be dNcharged. 

• t^o^t obrious cause which brings this doctrine into 
^cration , and the one which provided the issue in the parent case 

1 ^yn. 26 . 

* ^ Btnntntton Co,, [tSoi] * Q- U 35* . . 

• - York Corporation (i8o3), 2 Hudson’* B. C., 4th Edn.. JoS 
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of Taylor v. CaldtceU^ is the physical destruction of the subject- 
matter of the contract before performance falls due. Another, 
equally obvious, is a subsequent change in the law which renders 
performance illegal. A less obvious cause, but nevertheless one 
that has occasioned a multitude of decisions in the last sixty 
years and which has brought about a rapid development in this 
branch of the law, is what is called the “ frustration of the common 
venture.” Owing to an event that has supervened since the 
making of the contract, the parties are frustrated in the sense that 
the substantial object that they had in view is no longer attainable. 
Literal performance may still be possible, but nevertheless it will 
not fulfil the original and common design of the parties. What 
the courts have held in such a case is that, if some catastrophic 
event occurs for which neither party is responsible and if the 
result of that event is to destroy the very basis of the contract, 
so that the venture to which the parties now find themselves 
committed is radically different from that originally contemplated, 
then the contract is forthwith discharged.^ Mere hardship or 
inconvenience to one of the parties is not sufficient to justify 
discharge. ” There must be as well such a change in the 
significance of the obligation that the thing undertaken would, 
if performed, be a different thing from that contracted for.”® 
Two simple illustrations may be given of circumstances which 
have been held sufficiently catastrophic to change the significance 
of the obligation. 

In Krell v. plaintiff agreed to let a room to the defend¬ 

ant for the day upon which Edward VII was to be crowned. Both 
parties understood that the purpose of the letting was to view the 
coronation procession, but this did not appear in the agreement 
Itself. The procession was cancelled owing to the illness of the king. 

The Court of Appeal took the view that the procession was the 
foundation of the contract and that the effect of its cancellation 
was to discharge the parties from the further performance of their 
obligations. It was no longer possible to achieve the substantia/ 
purpose of the contract. A similar result was reached in Totem, 
Ltd. V. Gamboa.* In that case:— 


In June, 1937, the height of the Spanish Civil War, a ship 
was chartered by the plaintiffs to the Republican Government for 
a period of tWrty days from July ist, for the express purpose of 
evacuating civilians from the North Spanish ports to French Bay 


^Parkinson (Sir Lindsay) &• Co.v.lVorks S-Ptiblie Buildings Commissioners, 
[1949] 2KB 632, at p 665: [1950] 1 All E. R. 208, at p 227. fer 
Asqmth, L.J.I Cricklewood Property Investment Trust, Ltd. v. Leightons 
Investment Trust, Lid , (1945! A. C. 221. at p. 228; [i9-|5] 1 All E. 
at p. 255. per Lord Simon; Davis Contractors, Ltd. v. Fareham U.DC., 
[1956I A. C. 696. at pp. 728-9. per Lord RadcliRe . 

* Davis Contractors, Lid v. Fareham U.D.C., supra, at p. 7^9. pf 1^™ 
Radcbfie. ... 
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July 14th and detained in Bilbao until September 7th, when she 
was released and ultimately redelivered to the plaintiffs on Sep¬ 
tember nth. The hire had been paid in advance up to July 31st, 
but the Republican Government refused to pay for the period 
from August ist to September nth, on the ground that the common 
venture of the parties had been frustrated by the seizure of the ship. 

Goddard, J., held that the seizure had destroyed the foundation 
of the contract and that the Republican Government was not 
liable. He said:— 

*' If the foundation of the contract goes, either by the destruction 
of the subject-matter or by reason of such long interruption or delay 
that the performance is really in effect that of a different contract, 
and the parties have not provided what in that event is to happen, 
the performance of the contract is to be regarded as frustrated.”^ 


The precise legal theory upon which this doctrine of frustra- Theones 
tion is based has aroused much controversy. No fewer than 
five theories have been advanced at one time or another;® but the the doctrine, 
essential question is whether the courts strive to give effect to the 
supposed intention of the parties or whether they act indepen¬ 
dently and impose the solution that seems reasonable and just. 

The former method was preferred by Blackburn, J., in 
Taylor v. Caldwell^ in 1863, when he made the first breach in the 
long established rule as to absolute contracts. In that case, A. had 
agreed to give B. the use of a music hall on certain specified days 
for the purpose of holding concerts. The hall was accidentally 
destroyed by fire six days before the contract date, and B. claimed 
damages for breach of the agreement. Blackburn, J., held the 
contract to be discharged, but he found it necessary to walk with 
circumspection in order to reconcile reason and justice with the 
established rule as to absolute contracts. His reasoning was that 
a contract is not to be construed as absolute if the parties must 
from the beginning have known that its fulfilment depended upon 
the continued existence of some particular thing, and therefore 
must have realized that this continuing existence was the founda¬ 
tion of the bargain. In such a case, he said, the contract "is 
subject to an implied condition that the parties shall be excused 
in (^se, before breach, performance becomes impossible from the 
perishing of the thing without default of the contractor".* I n short, 
he attributed a conventional character to an obviously reasonable, 
if not inevitable, solution. Thus arose the theory of the implied 
term. No express term for the discharge of the contract was 
made by the parties, but had they anticipated and considered the 
catastrophic event that in fact happened, they would have said, "if 
that happens it is all over bettveen us.*'* In implying such a term 
It has been said that “the law is only doing what the parties really 
(though subconsciously) meant to do themselves”.* 


« *32. at p 139; [1938] 3 All E R. 135. at p. 144. 

Effects of War (3rd Edn.), pp. 143 et seq.; and tee hia 

I pp *33-4. 

Tf, , A- Tamplin S.S. Co.. Ltd. v. Angto-Uftrican Petroleum Products Co., 
j.|i9i6]a A C. 397, at p. 404. Lord Lorebum. 
jp V. Cheong Yue Steamshtp Co.. Ltd.. [1926] A. C. 497. at P 504 
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This theory, though it stil! has its unrepentant adherents,^ 
has been heavily attacked in recentyearsandhas substantially been 
replaced by the more realistic view that the court imposes upon 
the parties the just and reasonable solution that the new situation 
demands. Perhaps the most careful analysis of this theory has 
been made by Lord Weight, and the following two passages from 
his speech in a leading case illustrate his view that the doctrine 
of frustration has been invented by the courts in order to supple¬ 
ment the defects of the actual contract. In the first passage he 
said: 

“ Where, as generally happens, and actually happened in the 
present case, one party claims that there has been frustration and 
the other party contests it, the court decides the issue and decides 
It ex port facto on the actual circumstances of the case. The data 
for decision are, on the one hand the terms and construction of the 
contract, read in the light of the then existing circumstances, and 
on the other hand the events which have occurred. It is the court 
which has to decide what is the true position between the parties."* 

The second passage is as follov^:— 

" The event ia aomething which happens in the world of fact, 
and has to be found as a fact by the judge. Its effect on the contract 
depends on the meaning of the contract, which is matter of law. 
Whether there is frustration or not in any case depends on the 
view taken of the event and of its relation to the express contrsct 
by ‘ infonned and experienced minds 

It is perhaps fair to say that this is now the more generally 
accepted view. To attempt to guess the arrangements that the 
parties would have made at the time of the contract, had they 
contemplated the event that has now unexpectedly happened, is to 
attempt the impossible. Instead, the courts refuse to apply the 
doctrine of frustration unless they consider that to hold the 
parties to further performance would, in the light of the changed 
circumstances, alter the fundamental nature of the contract.* In 
an illuminating passage. Lord Radcliffe has said: 

“ By this time it might seem that the parties themselves have 
become so far disembodied spirits that their actual persons should 
be allowed to rest in peace. In their place there rises the figure 
of the fair and reasonable man. And the spokesman of the fair 
and reasonable man, who represents after all no more than the 
anthropomorphic conception of justice, is and must be the court 
itself. So perhaps it would be simpler to say at the outset that 
frustration occurs whenever the law recognizes that without default 
of either party a contractual obligation has become incapable of 
being performed because the circumstances in which performance 

* Port Line, Ltd. v. Ben Line Steamers, Lid, [1958] a Q. B. 146, at p. 162 

(Diplock. J ): itid see British filovielonea/s. Ltd. y. London &■ Disirtcl Cinemas. 

Ltd. [1952] A. C. 166, at pp. i8j (Lord Simon) and 187 (Lord Simonds); 
Joseph Constantine S S. Line, Ltd v. Imperial Smelling Corp., Ltd. [194*1 
A. C. 154. 163 (Lord Simon). * , . « 

• Denny, Moll &■ Dickson, Ltd. v. Fraser (James) Co , Ltd , [i944j A. L. 

r- *»• u »» t-o j.. nttrrance 
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13 called for would render it a thing radically different from that 
which was undertaken by the contract. Non haec in foedera veni. 
It was not this that I promised to do.”* 


SECTION II. OPERATION OF THE DOCTRINE. 


It is not possible to tabulate or to classify the circumstances doctrine 
to which the doctrine of frustration applies, but we will illustrate frustration 
its operation by a reference to a few of the cases in which it has illustrated 
been invoked.* 

Upon proof that the continuing avaihbility of a physical thing Contract for 
or a given person is essential to the anamment of the fundamental p««onai 
object which the parties had in view, the contract is discharged if, d«^a*rged 
owing to some extraneous cause, such thing or person is no longer by 
available. Taylor v. CaldwelP sufficiently illustrates the case of a 
physical thing, but the rule laid down in that decision applies with 
equal force if it is a fundamental requirement that a person 
should remain available. Thus, a contract to perform services 
which can be rendered only by the promisor personally necessarily 
contemplates that his state of health, which at present is sufficiently 
good for the fulfilment of his obligations, will continue sub¬ 
stantially unchanged, and if this ceases to be so owing to his death 
or illness, the court decrees that both parties shall be discharged 
from further liability.* A similar decree may be made if in time 
of war one of the parties is interned* or is called-up for military 
service,* provided that the interruption in performance is likely 
to be so long as to defeat the purpose of the contract. Contracts 
liable to discharge on this ground include an agreement to act as 
the agent of a music hall artiste,’ to perform at a concert,® not to 
remove a child from school vdthout a term’s notice,® and a 
contract of apprenticeship.** 

Another cause of frustration is the non-occurrence of some Discharge 
event which must reasonably be regarded as the basis of the 
contract This is well illustrated by the coronation cases, ^urrence 
especially by Krellv. Henry ,but it is not necessary to expand the ol an event, 
account already given of that decision ** It should be observed, 
however, that discharge will not be decreed if the event cannot 

'P'’*’** Conlraciors, Ltd. v. Fartham V D C., (195^1 A C, 696, 728-91 
vso Lord Reid, at pp 719-20 Ocean Tramp Tankers Corporation v. VIO 
A [1964] 2 Q B. 226, at pp 238-9: [1964} 1 All E. R- 

loi.^per Lord Denning. 

P. \ ^ ^ more detailed statement, see McNair. Legal Effects of R'«r (3rd 
394 «l *f(f ’ "’*^***** of U'ar on Contracts (ind Edn.), pp. 


acov 
tronti . 

comp , 


l‘9^j 1 \v. L. K. 87. 

• V. Preston Corporation, [19421 i All E. R. 200. 

‘s'?"®’ ' ''• ‘ 

• klanser, supra. 

(^76)”' L- R- 6 Each. 269: Poussard v. Spiers and 


[1947] 3 All E. R.666;Ar«fi*<»//v. 


. I Q. B. D. 410. 

<0- °> 

vuij V. i-,fU supra. 

tK.B tZ. 

"S^pra. p. 503. 
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reasonably be regarded as the real basis of the contract. The 
same judges who decided Krell v. Henry had already refused in 
Heme Bay Steam Boat Co. v. Hutton i to regard a somewhat 
similar contract as frustrated. In that case an agreement was 
made that the plaintiffs* ship should be “ at the disposal of ” the 
defendant on June 28th to take passengers from Herne Bay " for 
the purpose of viewing the naval review and for a day’s cruise 
round the fleet.” The review was later cancelled, but the fleet 
remained at Spithead on June 28th. It was held that the contract 
was not discharged. The case is not easy to distinguish from 
Krell V. Henry, but perhaps the explanation is that the holding of 
the review was not ^e sole adventure contemplated. The cruise 
round the fleet, which formed an equally basic object of the 
contract, was still capable of attainment, 
between °° * distinction reflects a difficulty that frequently occurs 

obj^eVand when the doctrine of frustration falls to be applied to a contrart 
motive that is not in fact incapable of performance. The doctrine is 
certainly applicable if the object which is the foundation of the 
contract becomes unobtainable, but the judges are equally insistent 
that the motive of the parties is not a proper subject of inquiry. 
That the distinction, however, between motive and object is not 
always clear is apparent from the Heme Bay Case. 

Suppose, for example, that a car is hired in Oxford to go to 
Epsom on a future date which in fact is known by both parties^ to 
be Derby day If the Derby is subsequently abandoned, the question 
whether the contract is discharged or not depends upon whether 
the court regards the race as the foundation of the contract, or 
merely as the motive which induced the contract. Must the case 
be equated with KrtU v. Henry or with Heme Bay Steamboat Co. 
V. Hutton ? 

Discharge A common cause of frustration, especially in time of war, is 

Interference ‘^^^rfcrence by the Government in the activities of one or both 
by the of the parties. For example, the acts contemplated by the 

Government, contract may be prohibited for an indefinite duration, the labour 
or materials necessary for performance may be requisitioned, or 
prenuscs upon which work is to be done may be temporarily 
seized for public use. In such cases the contract w discharged if 
to maintain it would be to impose upon the parties a contrart 
fundamentally different from that which they made. A well- 
known example is Metropolitan IVoter Board v. Dick, Kerr & Co. 

In that case: 

By I contract msde in July, 1914, the respondents agreed with the 
appellants to construct a reservoir within air years, subject to i 
proviso that the time should be extended if delay were caused 
difficulties, impediments or obstructions howsoever occssionca. 

In Februsry, 1916, the Minister of Munitions ordered the 
respondents to cease work and to disperse and sell the plant. 

It was held that the provision for extension of time did not 
such a substantial interference with the performance of the 
as this, and that the contraa was completely discharged. The 
interruption was likely to be so long that the contract, if resumed, 
would be radically difTerent from that originally made. 

\\'heihcr the outbreak of war or an interference by the 


11903) a K. D 003. 
[1918] A. C 119. 
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Government discharges a contract depends upon the actual 
dfcumstances of each case. The principle itself is constant, 
but the difficulty of its application remains. Discharge must be 
decreed only if the result of what has happened is that, if the 
contract were to be resumed after the return of peace or the 
removal of the interference, the parties would find themselves 
dealing with each other under conditions completely different 
from those that obtained when they made their agreement. The 
contract must be regarded as a whole and the question answered 
whether its purpose as gathered from its terms has been defeated.^ 
The answer often turns upon the probable duration of the inter¬ 
ference, Business men must not be left in indefinite suspense 
and as Lord Wright has said: 


“ If there is a reasonable probability from the nature of ^e 
interruption that it will be of indefinite duration, they ought to be 
free to turn their assets, their plant and equipment and their business 
operations into activities which arc open to them, and to be free 
from commitments which are struck with sterility for an uncertain 
future penod.”* 


The question whether the interruption will be of indefinite 
duration, rendering further performance of the contract im¬ 
practicable, must be considered by the court in the light of the 
circumstances existing at the moment when it occurred. What 
view would a reasonable man have formed at that moment, 
without regard to the fuller information available to the court 
it the time of the trial ? Would the reasonable inference have 
been that the interruption was indefinite in duration or merely 
transient ?* 

That individual views may vary as to whether an interference 
w calculated to defeat the purpose of a contract is well illustrated 
by two cases. In F, A, Tamplin Steamship Co., Ltd. v. Anglo- 
Mexican Petroleum Products Co., Ltd.* there was a sharp conflict 
of judicial opinion in the House of Lords. The facts were these. 


A tanker was chartered for five years from December, 191*. to 
December, 1917, to be used by the charterers for the carnage 0 0 • 
In February, 1915, she was requisitioned by the Government an 
Wed as a troopship. The charterers were willing to pay the agreeo 
freight to the owners, but the Utter, desirous of receiving the muw 
larger sum paid by the Government, contended that tl« rcc^i 
had frustrated the commercial object of the venture and had thereiorc 
put an end to the contract. 

House of Lords by a bare majority rejected this contention. 
Of the majority Lord Parker took the view that there was nothing 
concrete capable of frustration, since the panics never con- 
fomplatcd a definite adventure. The owmers were not concerned 
jh the charterers doing any specific thing except paying freig t as 
h fell due. Lord Loreburn, though admitting that the pa es 
j^ntemplated a continuing state of peace and did not envisage 
*053 of control over the ship, denied that the interruption was ^ 
^oh a characte r as to make it unreasonable to keep the contra 

K Dic/iicft. Ltd. V. Jw* B. Frastt & C^-. 

S73. l.«rd MactnilUtf [1044] » E -Lti e*^r, 678 at 

P ^ P- Wright; ti944] * AU E. K. 67». « 

^ SUniim/ Co., /as. V. GtKwi. I1954I * Q- ® ^ 

*C‘ 9 i 6 jaA.C. 397 . 
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In many cases of Government interference the discharge of 
the contract may equally be justified on the ground that further 
performance has been made illegaL It is plain,” said Lord 
Macmillan, that a contract to do what it has become illegal 
to do cannot be legally enforceable. There cannot be default in 
not doing what the law forbids to be done.”^ Thus, a contract for 
the sale of goods to be shipped from abroad to an English port is 
terminated as to the future if supervening legislation prohibits the 
• ■ ‘ • "'I . mlt is the same 

* • while the con- 

: ■ . *^ itry of destina¬ 

tion.® To continue the contract would involve trading with the 
enemy. 

Two further factors which affect the operation of the doctrine 
of frustration require particular notice. 

The first is relevant where a contingency for which the parties 
have expressly provided occurs in fact, but assumes a more funda¬ 
mental and serious form than perhaps they contemplated. The 
question of construction that arises here is whether the express 
provision is intended to be a complete and exclusive solution of 
the matter in the sense that its object is to govern any form, 
fundamental or not, that the contingency may take. Unless it is 
intended to be of this all embracing character, it will not prevent 
the discharge of the obligation if in the result the effect of the 
contingency is to frustrate the essential object of the contract. 
The leading case is Jackson v. Union Marine Insurance Co., Ltd.* 
A ship was chartered in November, *871, to proceed with all 
possible despatch, dangert and accidents of navigation excepted, from 
Liverpool to Newport and there to load a careo of iron rails for 
carnage to San Francisco. She sailed on January and, but on the 
3rd ran aground in Carnarvon Bay. She was got off by February i8th 
and taken to Liverpool where she was still under repair in August. 
On February 15th the charterers repudiated the contract. 

The question was whether the charterers were liable for not 
loading the ship, or whether the time likely to be required for 
repairs was so long as to excuse their failure to do so. The 
question put to the jury, which they answered in the affirmative, 
was “whether such time was so long as to put an end in a commer- 
,cial sense to the commercial speculation entered upon by the 
shipowner and the charterers”. On this finding it was held that 
the adventure contemplated by the parties was frustrated and the 
contract discharged. A voyage to San Francisco carried out 
after the repair of the ship would have been a totally different 

J., held that this route was so different in several respects from the usual 
route that it made the voyage fundamentally different from that contemplated 
by the contract. This decision was overruled by the Court of Appeal in Cicean 
Tramp Tankers Corporation v. VfO Sovfrackt, [1964], 2 Q B 226; [1964] i 
All E. R, 161. 

^ Denny, Mott and Dickson, Ltd. v James B. Fraser &■ Co., Ltd., C*9H4] 
A. C. 265. at p 272, [1944] I AH E. K. 678. at p 681 

* Denny Mott and Dickson Ltd v. James B. Fraser and Co Ltd ; supra. 

* . ”^541 

te. Ltd. v. A. Capet 6* Co , 
j , on the Jackson Case m 
H , [1960! 2 Q B. 318. at 
^ ■ 'etrepoUtan Water Board v. 
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adventure from that originally envisaged. The express excep¬ 
tion, read literally, no doubt covered the accident that had 
happened, and it would Iwve precluded the charterers from 
recovering damages in respect of the delay; but it was not in¬ 
tended to cover an accident causing injury of so extensive a 
nature. 

In a more modem case, a contract was made in 1913 by which 
shipowners undertook to provide charterers with certain vessels in 
each of the years 1914 to 1918, and it was agreed that if war broke 
out shipments might at the option of either party be suspended 
until the end of hostilities. After the start of the war, RoWlatt, 
J., held that the contract was discharged, not merely suspended. 
The suspension clause was not intended by the parties to cover 
a war of such a catastrophic nature and with such dislocating 
effects as in fact occurred.^ 

Party cannot A second relevant factor is whether one of the parties has 

se»-induced himself been responsible for the frustrating event. “Reliance,” 
frustration, said Lord Sumner, “cannot be placed on a self-induced frustra¬ 
tion.”* The point arose in a neat form in Maritime National Fish, 
Ltd. V, Ocean Trazolers, Ltd.^ where:— 

The appellants chartered from the respondent! a steam trawler 
which was useless for Bshing unless it was fitted with an otter trawl. 
To the knowledge of both parties it was a stanitory offence W use 
an otter trawl except under licence from the Canadian Minister 
of Fisheries. Later, the appellants, who had four other ships of 
their own, applied for five licences, but were granted only three. 
In naming the ships to which these licences should apply they 
excluded the trawler chartered from the respondents. 

The appellants contended that they were not liable for the hire 
due under the charterparty, since performance had been 
frustrated by the refusal of the Minister to grant the full number 
of licences. The Privy Council, however, refused to regard this 
fact as sufficient to bring the case within the doctrine, for “ the 
essence of frustration is that it should not be due to the act or 
election of the party,” and here it was the appellants themselves 
who had chosen to defeat the common object of the adventure. 
On the other hand, the phrase " self-induced frustration ” does 
not imply that every degree of fault will preclude a party from 
claiming to be discharged. 

“The possible vaneties [of fault] are Infinite, and can range from 
the criminality of the scuttler who opens the sea-cocks and sinks his 
ship, to the thoughtlessness of the prima-donna who sits m a 
draught and loses her voice I wish to guard against the supposition 
that every destruction of corpus for which a contractor can be said, 
to some extent or in some sense, to be responsible, necessarily 
involves that the resultant frustration is self-induced within the 
meaning of the phrase.”* 

Onus of This rule, that a party cannot claim to be discharged by a 

proving frustrating event for which he is himself responsible, does not 

frustration _ ° ___1____ 

self-induced ^Pacific Phosphate Co, Ltd. v Empire Transport Co.. Ltd. (1920), j6 
T. L R 750 

> Dank Ltne, Ltd v Capet fioioj A. C 43s at p. 452. 

* [*9351 A. C 524; [1935] -'h E* R Rep- 86 See also Aferlens v Home 

lliHg Corporation Ltd, 
*75* Lord Russell 
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require him to prove affirmatively that the event occurred without 
his fault. In accordance with the maxim —ei incumbit probatio 
qui dicit non qui negat —the onus of proving that the frustration 
was self-induced rests upon the party raising this allegation.^ 
For instance:— 

On the day before a chartered ship was due to load her cargo an 
explosion of such violence occurred in her auxiliary boiler that the 
performance of the charterparty became impossible. The cause of 
the explosion could not be definitely ascertained, but only one of 
three possible reasons would have imputed negligence to the 
shipowners. 

It was held by the House of Lords that, since the charterers were 
unable to prove that the explosion was caused by the fault of the 
owners, the defence of frustration succeeded and the contract was 
discharged. 2 

A controversial question that is still undecided by the House of 
Lords is whether the doctrine of frustration can be applied to a 
lease of land. If, for instance, land which has been let for 
building purposes for gg years is, within five years from the 
beginning of the tenancy, completely submerged in the sea or 
zoned as a permanent open space, can it be said that the funda¬ 
mental purpose of the contract has been frustrated and that the 
term itself must automatically cease?* 

It is, indeed, well settled by a number of decisions that if, 
during the continuance of the lease, the premises are requisitioned 
by the Government* or destroyed by fire* or by enemy action,* 
the tenant remains liable on his covenants to pay rent and to 
repair the property. But these decisions, which assume that 
individual covenants by a landlord or tenant are absolute, do not 
preclude the possibility that an event may be regarded as frustrat¬ 
ing the fundamental purpose of the contract and therefore as 
terminating the lease altogether. The view that has so far 
prevailed, at least in the lower courts, is that leases are outside the 
doctrine of frustration. This is based on the fact that a lease 
creates not merely a contract, but also an estate. Thus in 
London and Northern Estates Co. v. Schlesinger,’’ it was held that 
the lease of a flat was not terminated by the fact that the tenant 
had become an alien enemy and was Acrefore prohibited from 
residing on the premises. Lush, J., said; 

" It is not correct to speak of this tenancy agreement as a contract 

— • * . . . . • 1.J 


the chattel interest which was vested in him by virtue of the agree¬ 
ment.”* 


^Joseph Constantine S.S. Line, Ltd. v. Impenal Smelting Corp , ZJit 
[1942] A. C. 154. at p. 179; [194 J] 2 All E. R. 165. atp. 175, per Lord Russell 
of Killowen. 

‘ Ibtd.. IIQ4J] A. C. 154: fiosil 2 AH E R. 165. 

• See 21 M. L. R.. pp. 637-41 <S. Yahuda). 

• ^ . , . _ . . 6S0. 

D. 236. 

4- This statement was approved by the Conrt of Appeal In 
wet. Ltd. V. Elthnger, (1920] 1 K. B. 63o, at pp 686, 687, wlilfli 
approved by Lord AtkinsoB io MatiMey v. Curling, [19**) * A. C. 
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Judicial A'contract is frustrated when the venture cannot be carried out, 

controversy* ® vcntufc contemplated by the parties is 

the transfer of an estate to the tenant. The contractual obliga¬ 
tions are but incidental to this transfer, and, even if one or more 
of them cease to bind the tenant because of some supervening 
cause, this does not affect the continuance of the estate.* The 
foundation of the agreement is the creation of the estate, and so 
long as the foundation exists there is no frustration.^ lliis last 
way of stating the law has been stigmatiaed by Lord SiMON as 
coming perilously near to arguing in s circle, for why should 
frustration be excluded merely because the foundation happens 
to be the transfer of an estate In his view there is no difficulty 
in applying the doctrine of frustration, at any rate to a building 
lease. The object in such a case is to erect buildings on the site 
for the benefit of the lessor and lessee, and if for instance the site 
is zoned for ever as an open space, it could reasonably be said that 
the fundamental purpose of the transaction had been defeated.* 
Lord Wright has taken the same view: the doctrine is modem 
and flexible and ought not to be restricted by an arbitrary 
formula.* 

These opinions were expressed in Crickletcood Property and 
Cri^ tweoi Investment Trust, Ltd. v. Leighton's Investment Trust, Ltd.* 

In May, 1936, a building leaae wa» made to the lesaeea for a term 
of ninety-nine years. Before any building* had been erected the 
war of 1939 broke out and reatnctiona imposed by the Government 
made it unposstble for the lessees to erect the shops that they had 
covenanted to erect. In an action brought against them for the 
recovery of rent they pleaded that the lease was frustrated. 


Present 
law as to 


Agreement 

to lease as 

distinguished 

from 

executed 

lease 


It was held unanimously by the House of Lords that the doctrine 
of frustration, even if it were capable of application to a lease, did 
not apply m the instant circumstances. The compulsory suspen¬ 
sion of building did not strike at the root of the transaction, for 
when It was imposed the lease still had more than ninety years to 
run, and theictoic the mteirupuon in peitonnance was likely to 
last only for a small fracuon of the term. 

Lord Russell and Lord Goddard, L.C.J., took a contrary 
view to that of Lord Simon and Lord Wright, and expressed the 
opinion that the doctrme of frustration cannot apply to a demise 
of real property. Lord Porter expressed no opinion on the 
question. The result of these conllicung dicta is that until the 
House of Lords resolves the problem the decisions of the lower 
courts stand, and the doctrine is excluded in the case of a lease. ^ 

In the Cnckleviood case the two Law Lords who were of 
opinion that the ducirmc of frustration can never apply to a 
lease confined their remarks to the case of an executed lease 


* CrtckUwood Property and Invettment TrutI, Ltd. v. Leighton's Investment 

Trust, Ltd., [1945] A. C. 221, at pp. 233-4, Lord Kussell of KiUowen, 
[*945] * All E. H. 252, at p. 238. T- tj 

* Ibid., (1943] A. C. 221, at p. 243, per Lord Goddard; [l945l * ^ *'* 

252, at p. 2t>5. , 

* Ibid., [1943] A. C. 221. at p. 229; [1943] X AU E. R 252. at p. 250. 

* Ibid . [1945] A. C. 221. at p. 229;^ [1945] \ P^-*56- 


R. 141. 
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under which a legal estate has passed to the tenant before the 
occurrence of the frustrating event.' Presumably, however, their 
objection that the tenant cannot invoke the doctrine, since he has 
obtained the estate the creation of which was the venture con¬ 
templated by the parties, applies equally to the equitable interest 
that vests in the tenant under an enforceable contract for the 
grant of a lease, even though he has not gone into possession and 
no lease has been executed. In these circumstances, equity, 
applying its principle that what ought to be done is to be regarded 
as already done, allows either party to sue for specific performance 
and thus to enforce the transfer of the legal estate in accordance 
with the contract. Broadly speaking, the tenant is in the same 
position as if a lease had in fact been executed in his favour. 
Therefore, where the contract is still capable of fulfilment in the 
sense that it can be specifically performed, the tenant, though 
at the moment entitled only to an equitable interest, cannot rely 
upon the doctrine of frustration. If, for example, in the case of 
an agreement to grant a building lease the land is subsequently 
zoned as an open space or is subjected to a compulsory purchase 
order made by a local authority, the fundamental object of the 
contract—to pass the ownership of a term of years to the tenant— 
has been effected in the eyes of equity before the axe falls. 

Frustrating events, however, vary in character. Something 
may supervene which precludes the remedy of specific perform¬ 
ance, with the result that the tenant cannot acquire even an 
equitable interest. In such a case the venture contemplated by 
the parties has not been, and now cannot be, accomplished. If, 
for example, the subject matter of the tenancy is cliff land that 
falls into the sea before conveyance of the legal estate, the venture 
is frustrated and the contract extinguished. The remedy of 
specific performance, upon which the doctrine of the equitable 
interest depends, cannot be applied if the land itself does not 
exist. Equity does nothing in vain. 

The same reasoning would seem to apply to a contract for 
the sale of land. The effect of such a contract, pending the 
conveyance of the legal estate, is to pass the equitable interest to 
the purchaser. The contract is specifically enforceable at the 
instance of either party. Normally, therefore, the doctrine of 
frustration is excluded The sole decision on the matter is 
Hillingdon Estates Co v. Stonefield Estates, Ltd.,^ where the facts 
were these:— 

By a contract dated January i3ih, f938, the vendors agreed to 
sell to the purchasers certain land in Middlesex, which was to be 
used for building development. Ten years later, in October 1948, 
the Middlesex County Counal made a compulsory purchase order 
affecting the land. The purchasers, to whom no conveyance of 
the legal estate had yet been made, then brought an action claiming 
that the foundation of the contract was the development of the 
land, that development had been frustrated by the compulsory 
order and that therefore the contract was extinguished. On the 


* Per Lord Russell of Killowen. rx945l A. C. at p 233; i>#r Lord Goddard, 
atp 344 

*[*952] Ch. 627: [1952] I All E. R. 853. 
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other hand, the vendors counterclaimed for specific perfonnance of 

the contract. 

The action of the purchasers was dismissed and the counterclaim 
allowed. Vaisey, J., stressed the fact that the compulsory order 
raised no obstacle to the conveyance of the legal estate, and he held 
that the contract, far from being frustrated, could and should be 
carried out * Nevertheless, as in the case of an agreement for 
a lease, the decision might well have been othei^vise had the 
catastrophic event been such as to preclude the possibility of 
transferring any estate whatever to the purchasers. 


SECTION III. EFFECT OF THE DOCTRINE. 
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Presuming that a contract is frustrated by the operation of 
the doctrine, it is now necessary to examine the legal consequences. 
The first point to appreciate is the moment at which the discharge 
becomes operative. The rule established at common law is 
that the occurrence of the frustrating event “ brings the contract 
to an end forthwith, without more and automatically.”* 


In my opinion,’* said Lord Wright, '* the contract is luto- 
matically terminated as to the future, because at that date its further 
perfomunce becomes impossible in fact in circumstances which 
involve no liability for damages for the failure on either party.”* 


The rule in 
Chandler v. 
Webtler. 


The contract is terminated as to the future only. Unlike one 
vitiated by mistake, u is not void ab initio, ll starts life as a 
valid contract, but comes to an abrupt and automatic end the 
moment that the common adventure is frustrated. From this 
premise the common law drew inferences which, though some¬ 
times harsh, were not illogical. The rule adopted by the judges 
until 1943 may thus be stated. 


Each party must fulfil his contractual obligations so far m they 
have fallen due before the frustrating event, but he is excused from 
performing those that fall due later.* 

In Krell v. Henry ,for instance, it was held that the plaintiff could 
not recover the agreed rent from the defendant, since it did not fall 
due until the last minute of June 24th, and before this moment 
had arrived the abandonment of the procession had been an¬ 
nounced. In Jackson v. Union Marine Insurance Co.* the ground¬ 
ing of the ship under charter terminated the contract, with the 
result that the owners were not bound to provide an alternative 
vessel, nor were the charterers bound to pay freight. 

This common law principle, since it meant that any loss 
arising from the termination of the contract must lie where it had 


‘ To a certain extent. Iiowever, he seems to have been influenced by 
long delay that had occurred between the contract and the action / 

the purchasers, see [195*] Ch at p. 635. Quaere whether was reiev . 

• Hirji Mul}\ V Cheemg Yue SS. Co . I192&] A. C. 497. Lord Sumner, 

Fibrosa SPolha Akeyina v Fatrbatrn Lawson Combe t3arbour, Lfd^ 
1:1943] A. C. 32, at p. 70. [1942I a All E. R 122. at p. 140 But sec the cnticism 
of C. L Williams, Lmw Reform {Frustrated Contracts) Act. 1943< PP 
‘ See the Fibrosa Case, [19431 A. C. 32. at p. 58. (194*1 * AU t. 


at p 134. 


Supra, p 508 
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fallen, might well cause hardship to one or other of the parties, as 
is shown by Chandler v. WebsterJ^ In that case:— 

X. agreed to let a room in Pall Mall to Y. for the purpose of 
viewing the coronation procession of 1902. The price was £141.15.0 
payable immediately. Y. paid £100, but he still owed the balance 
when the contract was discharged on June 24th owing to the 
abandonment of the procession. It was held, not only that Y. had 
no right to recover the sum of £100, but also that he remained 
liable for the balance of £41.15.0. 

If attention is confined to the contract the decision is logical 
enough. The obligation to pay the £141 had matured before 
the moment of frustration. The plaintifTs counsel, however, 
argued that he was entitled to disregard the contract and to 
recover in quasi-contract the j^ioo actually paid, on the ground 
of a total failure of consideration*. But the Court of Appeal 
held that, as the doctrine of frustration does not avoid a contract 
ab initio but ends it only from the moment of frustration, it was 
inadmissible to predicate a total failure of consideration. The 
quasi-contractual remedy was therefore inapplicable. In the 
words of Collins, M.R. :— 


“ If the effect were that the contract were wiped out altogether, 
no doubt the result would be that money paid under it would have 
to be repaid as on a failure of consideration. But that is not the 
effect of the doctrine [of frustration); it only releases a party from 
further performance of the contract. Therefore the doctrine of 
failure of consideration does not apply.”’ 


If, as in Chandler v. Webtter^ the money was due before the date 
of frustration, the loss lay upon the debtor; but it was borne by 
the creditor if, as in Krell v. Henry, the obligation to pay did not 
mature until after the discharge of the contract. 

I* ■ ■ ■ ■ ’ ' . I • • • fifJlgf CkandUr \ 

Web 
judli 

succeeded, in the Fibrosa Core,’ in avoiding the consequences of Ca«. 


the rule that the contract remained in full force up to the moment 
of frustration. The facts of the case were as follows :— 


The respondents, an English company, agreed in July, 1039, to 
sell and to deliver within three or four months certain machinery 
to a Polish company in Gdynia. The contract price was £4.800, 
of which £1,600 was payable in advance. Great Britain declared 
war on Germany on September 3rd, and on September 23rd the 
Germans occupied Gdynia. The contract was therefore frustrated. 
On September 7th the London agent of the Polish company 
requested the return of £1,000 which had been paid in July to the 
respondents The request was refused on the ground that ” con¬ 
siderable work " had already been done on the machinery. 


* (1904) I K B. 493. 

* It will be seen later (pp. 596 fl srq ) that there are certain circumsUnces 

where the law, in its dislike of uninst ennehment, allows a person to sustain 
an' ... . . . . , j . 

to 


17- 


J • * Ati X.. XX. i4i 




522 


Part VII, Discharge of Contract. 

It was, of course, clear that when the money was paid it was due 
under an existing contract, so that it could not be recovered by 
an action based upon the contract. The House of Lords held, 
however, that it w’as recoverable in quasi-contract. They set 
themselves, with sufficient success, to defeat the assumption upon 
which the Court of Appeal in Chandler v. Webtter had proceeded, 
namely, that there could be no total failure of consideration 
unless the contract was void ab initio. Lord Simon surmounted 
the difficulty by distinguishing the meaning of consideration, as 
used in this quasi-contractual aense, from that normally given to 
it in contract. He said :— 


“ In English Uw, in enforceable contract may be formed by an 
exchange of a promise for a promise, or by the exchange of a promise 
for an act—I am excluding contracts under aea]—and thus, in the 
law relating to the formation of contract, the promise to do a thing 
may often be the consideration. Dut when one is considering the 
law of failure of consideration and of the quasi-contractual right to 
recover money on that ground, it is, generally ipeaking, not the 
promise which is referred to as the consideration, but the per¬ 
formance of the promise. The money waa paid to tecure perform¬ 
ance, and, if performance fails, the inducement which brought about 
the payment is not fulfilled.”* 


The law still 
nnsatisUc- 
tory despite 
the FibfOia 
Can. 


Others of their Lordships, such as Lord Atkin and Lord Mac¬ 
millan, were content to repudiate Chandler v, Webster as devoid 
of authority. The result at least was to overrule that decision 
and to enable the Polish company to succeed In quasi-contract. 

The rule established by the Fibrosa Case has thus diminished 
the injustice of the former law, but since It operates only in the 
event of a total failure of consideration, it does not remove every 
hardship. On the one hand, it does not permit the recovery of 
an advance payment if the consideration has only partly failed, 
i.e., if the payer has received some benefit, though perhaps a 
slender one, for his money.* On the other hand, the payee, in 
his turn, may suffer an injustice. Thus, while he may be com¬ 
pelled to repay the money on the ground that the payer has 
received no benefit, he may himself, in the partial performance 
of the contract, have incurred expenses for which he has no 
redress. In the words of Lord Simon:— 


“ He may have incurred expenses in connection with the partial 
carrying out of the contract which are equivalent, or more th« 
equivalent, to the money which he prudently stipulated should be 
prepaid, but which he now has to return for reasons which are no 
fault of his. He may have to repay the money, though be has 
executed almost the whole of the contractual work, which will be 
left on his hands. These results follow from the fact that the 
English common law does not undertake to apportion a prepaid sum 
in such circumstances—contrast the provision, now contained in 
S. 40 of the Partnership Act, 1890, for apportioning a premium »i 
a partnership is prematurely dissolved.”* 


‘ This reasoning, which is now only of historical interest because of tb 
Act of 1943. in/ra. p 523.hasfn>tescapi^cnticis!ii;9ee J.J Gow,3 Internationa 
and Comparative Law Quarterly, pp 311-12 r « 

* Fxbrosa Spolha Akcvjna Fatrbatrn Lawson Cotnbe Batbour L/a., lt943J 

A. C. 32 at pp. 54-5 pfr Lord Atlcm, p. 56 per Lord Russell; [ipfaj * AU 
E. R 122, at pp 131. 13a, 

* [*943] A. C. 32, at p- 49; (1943] 2 All E. R. 122, at p. 129- 
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The Fibrosa Case, therefore, while it removed the worst con¬ 
sequences of the decision in Chandler v. IVebster, left other 
difficulties untouched. A further attempt to clarify the law has, 
however, been made by the Law Reform (Frustrated Contracts) 

Act, 1943, which gives general effect to the recommendations of 
the Law Reform Committee.^ 

The preliminary fact to observe is that the Act is confined to Law Reform 
a case where “ a contract governed by English law has become 
impossible of performance or been othertcise frustrated, and the Act. 1943. 
parties thereto have for that reason been discharged from the 
further performance of the contract.”* In other words, the 
statutory provisions do not apply where a contract is discharged 
by breach or for any reason other than impossibility or frustration. 

In general it may be said that the Act makes two fundamental General 
changes in the law. First, it amplifies the decision in the Fibrosa th^e'Act! 
Case by permitting the recovery of money prepaid, even though at 
the date of frustration there has been no total failure of considera¬ 
tion. Secondly, it allows a party who has done something in per¬ 
formance of the contract prior to the frustrating event to claim 
compensation for any benefit thereby conferred upon the other. 

In this respect it modifies the common law rule laid down, for 
instance, in Cutter v. Powell ’ We will now consider the Act 
under these two general headings. 

(i) The right to recover money paid. Section 1 (2) enacts as Advance 
follows:— payment le»» 

expenses 

All sums paid or payable to any party In pursuance of the contract 
before the time when the parties were so discharped fm this Act 
referred to as “ the time of dtscharee ") shall, in the case of sums 
so paid, be recoverable from him as money received by him for 
the use of the party by whom the sums were paid, and, in the 
case of sums so payable, cease to be so payable. 

This confirms the reversal by the Ftbrosa Case of Chandler v. 

Webster.^ On May xst, A. agrees to hire a room from B. for the 
purpose of viewing a procession on June 26th, and by the terms of 
the contract he is required to pay the agreed price on May 7th. 

On June 23rd, the procession is abandoned, and therefore the 
—* «—t ---'y fulfilled 

recovery; 

The sub-section then proceeds to offset this relief to the party 
on whom the contraaual duty of payment rests by giving a 
limited protection to the payee in so far, but only in so far, as he 
has incurred expense in the course of fulfilling the contract. This 
protection is expressed in the following proviso:— 

Provided that, if the party to whom the sums were so paid or 
so payable incurred expenses before the time of discharge in or for 
the purpose of the performance of the contract, the court may, 
if It considers it just to do so having regard to all the circumstances 
of the case, allow him to retain or, as the case may be, to recover 
the whole or any part of the sums so paid or payable, not being an 
amo unt in excess of the expenses so incurred. 

* 7th Interim Report. Cmd 6009 of 1939 

Sect. HI). Fora full account of the Act reference should be made to 
Law Reform [Frustrated Corttraets) Act. by Professor Glanville Williams. 

* p. 487. ♦ pp. 521-2. 
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The extent of the protection thus afforded to the payee may 
become clearer if the proviso is sub-divided. It then becomes 
apparent that: 

(a) If the party to whom the sums have been paid has incurred 
expenses before the time of discharce in, or for the purpose of, 
the performance of the contract, the court may in its discretion allow 
htm to relairt the whole or any part of such sums, not being an 
amount in excess of the expenses incurred. 

(b) If the party to whom the sums were payable has incurred 
expenses before the time of discharge in, or for the purpose of, the 
performance of the contract, the court may in its discretion allow 
him to recover the whole or any part of such sums, not being an 
amount in excess ot the expenses incurred.* 

It will thus be noticed that a party can receive no allowance for his 
expenditure unless it was incurred before the occurrence of the 
frustrating event. 

This discretionary power of the court to make an allowance for 
expenses was beyond the power of the House of Lords in the 
Fibrosa Case. But if the facts of that case were to recur and if, 
for example, machinery of a special nature, not realizable in the 
open market, had been substantially completed by the English 
company under the contract, the court would be able to order the 
repayment to the Polish company of a proportion only of the 
prepaid amount. 

Effect of the (II) The right to recover compensation for partial performance. 
common”law recalled that, in accordance with the doctrine of strict 

requirement performance established at common law in such cases as Cutter 
of complete y. Powell, a man who fails to complete in toto his obligation under 
per ormance. ^ entire contract can often recover nothing for what he may have 
done, even though the non-completion is due to an extraneous 
cause which, through no fault of his own, frustrates the common 
adventure or even renders further performance altogether 
impossible.* An outstanding example of the injustice that this 
doctrine may cause is afforded by Appleby v. Myers.^ 

The plaintiffs, in consideration of a promise to pay £459t agreed 
to erect machinery on the defendant’s premises, and to keep it_ m 
order for two years from the date of completion. When the erection 
was nearly complete an accidental fire entirely destroyed the premises 
together with all that they contained. 


An action brought to recover ^419 for work done and materials 
supplied failed. Under the doctrine of frustration the effect of 
the destruction of the subject-matter of the contract was that both 
parties were excused from the further performance of^ their 
obligations The plaintiffs were not bound to erect new machinery; 
the defendant was not bound to pay for what had been done, 
since his obligation to pay had not matured at the time when the 


contract was discharged 

Party An attempt to deal with difficulties of this nature, however, 

benefited by been made by the Act. Section i (3) enacts that: 

partial •' _ 

performance , . • ~ 


required to 
pay. 


* S. I (a) proviso. 

•Supra, p. 487. 

> (1867). L. R. 2 C. F. 65s. 
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“ Where any party to the contract has, by reason of anything 
done by any other party thereto m, or for the purpose of, the 
performance of the contract, obtained a valuable benefit (other than 
a payment of money . ) before the lime of discharge, there shall 

be recoverable from him by the said other party such sum (if any) 
not exceeding the value of the said benefit to the party obtaining it 
as the court considers just.” 

In estimating the amount of the sum to be recovered, the court 
must consider all the circumstances of the case, especially any 
expenses that the benefited party may have incurred in the 
performance of the contract before the time of discharge, and also 
whether the circumstances causing the frustration have affected 
the Value of the benefit.^ 

The Act goes a long way towards removing the injustice of the 
common law rule. If, for instance, a builder agrees for a lump 
sum to erect a warehouse, and when he has completed a part of the 
work further construction is prohibited by the Government 
owing to the outbreak of war, he may in the discretion of the 
court be awarded a sum commensurate with the value of the 
benefit conferred upon the other contracting party. It is not 
clear, however, that this particular sub-section does full justice, 
for it is only where “a valuable benefit” has been “obtained” by the 
other party that the court is empowered to give relief. If, for 
instance, the facts of Appleby v. Myers were to recur, it would 
seem that, since the completed work had been totally destroyed, 
no benefit would have been conferred on the defendant. The 
loss, for which neither party was to blame, would fall entirely on 
the builder. It has been suggested, however, that, by a liberal 
interpretation of the sub-section, a " valuable benefit ” might be 
said to have been “ obtained ” by the owner by the mere fact 
that the work has been done on his land in accordance with the 
contract, even though it may be destroyed before it has brought 
him any sensible advantage.^ It is difficult to reconcile this 
suggestion with the words of the Act. A notional is not a 
valuable benefit, and the whole tenor of section 1 (3) is that the 
possibility of recovery must be linked with and proportioned to 
the value of the benefit obtained. Had the legislature desired 
to provide for such a case as Appleby v. MyerSy it would surely 
have made it clear that the right of recovery was to depend upon 
the work done by the plaintiff rather than upon the benefit obtained 
by the defendant.® 

It should be noted that the Act binds the Crown; that it 
applies to contracts whenever made, provided that the time of 
discharge occurs on or after July ist, 1943; and that it may be 
excluded by the parties in the sense that if their contract contains 
a provision to meet the event of frustration, the provision applies 
to the exclusion of the Act.* 


S- 1 (3) {a) and 'b) 

'Webber Effect 0/War onCtmtracts {2ndEAu),p 687; Glanville Wilbams, 

cit, pp 4S-51 

* In Applebv v. Myers the builder had incurred expenses before the time of 
^'®cbarge in the performance of the \tork If the facts were to recur, 
therefore, and if a sum had been paid or had become payable to him before 
the time of discharge, it would be possible for the court under s 1 (2), 
proviso. fM;>ra, pp 523-4 to award him the whole or part of his expenses. 

*S.2(i), (2). and (3). 


General 
provisions of 
the Act 
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Contracts The Act does not apply to the following classes of contract*:— 

from the ^ contract for the carriage of goods by sea or a charter- 

Act. party (except a time charterparty or a charterparty by way of 

demise).* 

Two important common law rules governing these excepted 
contracts therefore remain in force. 

Charter- The first is that, if the contract provides that the freight shall 

parties not become payable until the conclusion of the voyage, the ship¬ 
owner is entitled to no remuneration if he is prevented from 
reaching the stipulated port of discharge by some frustrating event. 
If, for example, the agreed port is Hamburg and the shipowner 
puts into Antwerp owing to the outbreak of war with Germany, 
he cannot recover freight unless the shipper voluntarily accepts 
delivery at Antwerp.* The second rule is that freight paid in 
advance is regarded as a payment at the risk of the shipper and is 
not recoverable, either in whole or in part, if, owing to the frustra¬ 
tion of the contract or to any other cause, the goods are not 
delivered * It is customary, however, to insure against the risks 
engendered by these two rules. 

(b) A contract of insurance. 

Contracts of The doctrine of frustration is not normally applicable to a 
insurance. contract of insurance, for the customary understanding in this 
type of business and indeed the rule of law, is that, once the 
premium is paid and the risk assumed by the insurer, “ there 
shall be no apportionment or return of premium afterwards,"* even 
though the subject-matter of the risk may vanish before the period 
of cover has elapsed.* ** If 1 insure against sickness on January 
1st and die on February 1st, my executors cannot get back 
ii/i2th of the premium.”’ So too, if a house which has been 
insured against fire b requisitioned by a Government department 
before expiry of the policy, the assured is not entitled to recover 
any part of the premium. In excluding this type of contract 
from the statutory provisions, the legislature has confirmed 
what has long been understood. 

Ccrtaia (c) The Act excepts from its provisions: 

the tale of Any contract to which section seven of the Sale of Goods Act, 

goods. ^893, applies, or any other contract for the sale or for the sale and 

delivery of specific goods, where the contract is frustrated by reason 
of the fact that the goods have perished.* 

This sub-section is clumsily drafted and is difficult to under¬ 
stand, but its effect appears to be as follows.® 


* A charterparty by way of demise, which is unusual except in tunc 

IS one by uhicb the temporary ownership of the vessel, whether with or 
without the master and crew, is passed to the charterer. , „ ^ 

* St. Enoch SMif'f’tng Co v./’Aoj/>Aa/e Afinirig Co, fl9l6] * K B ol<. 

* Byrne v. Schiller (1871). I_ R. 6 Ex. 319 Of course, if the g^s 

lost owing to the shipowner's default the freight already paid u includeo in 
the damages . . ... , ,, 

* Tyne v. Fletcher (1777), a Cowp 666, at p. 668. per Lord Mansfield. 

* Webber, op. fit. p 693 _ 

* Speech by the Attorney-General on the Committee lUge of the niu, 
1943. cited Webber, op. tU . p. 679, note 4. 

* S. 2 (3I (f). 

* For a full discussion, sec G. L. Williams, op. at. pp. 81-90. 
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It excludes two classes of contract. 

(i) " Any contract to which section seven of the Sale of 
Goods Act, 1893, applies.” Section seven provides that:— 

“ Where there is an agreement to sell specific goods and subse¬ 
quently the goods, without any fault on the part of the seller or buyer, 
perish before the nsk passes to the buyer, the agreement is thereby 
avoided." 

It will be observed that for this section to operate, four elements 
must be present. 

(i) There must be an agreement to sell, not a sale. 

By the first section of the Sale of Goods Act, the concept of 
" contract of sale " is sub-divided into a “ sale ” and an “ agree¬ 
ment to sell.” If the property in the goods is transferred to the 
buyer under the contract, there is a ” sale if the property is 
not immediately transferred by virtue of the contract, there is an 
“ agreement to sell.” 

(ii) The risk must not have passed to the buyer. 

The general rule for the passing of the risk is stated in section 20 
of the Sale of Goods Act. 

" Unless otherwise agreed, the goods remain at the seller’s risk 
until the property therein is transferred to the buyer, but when the 
property therein is transferred to the buyer, the goods are at the 
buyer's risk whether delivery has been made or not.” 

In other words, risk prima facie follows the property. In the 
case of an agreement to sell, therefore, since the proper^ remains 
with the seller, so also does the risk, and this is what normally 
happens. The parties, however, may “ agree othertvise ” and 
may thus arrange that while the seller remains the owner of the 
goods, the risk shall pass to the buyer.* If such is the arrange¬ 
ment, section seven of the Sale of Goods Act does not apply. 

(iii) The goods must be specific. 

By section 62 of the Sale of Goods Act, “ specific goods means 
goods identified and agreed upon at the time a contract of sale 
is made.” It is clear, therefore, that a contract for the sale of 
unascertained or generic goods cannot satisfy this definition, as 
where A. agrees to sell to B. " a dozen bottles of 1919 port ” or 
“ 500 quarters of wheat.” A. will fulfil his contract by delivering 
any dozen of such bottles or any 500 quarters of wheat, and it is 
obvious that, as the subject-matter of such contract has no indi¬ 
viduality, it cannot perish. Genus numjuam peril It seems, 
moreover, that goods will still be unascertained even if the source 
from which they are to come is specifically defined, provided that 
the actual goods to be delivered are not yet identified.* If, for 
example. A, agrees to sell “ a dozen bottles of the 19*9 

> Tv„-- , , , -«— .v- o< trad? 


s 20, the nsk would still be with A But A. proved a custom oJ the lur trade 
that goods were at the nsk of persons ordenng them " on approval and B. 
Was therefore held liable for the invoice pnee. 

* Howell V. Coupland (X876}. i Q. B. D. 258. 
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in my cellar,” the goods arc not specific in the statutory sense. 
No particular dozen bottles have yet been set aside and earmarked 
for the contract. To this case also section seven of the Sale of 
Goods Act is inapplicable. 

(iv) The goods must have perished. 

The word “ perish ” includes cases not only where the goods 
have been physically destroyed, but also where they are so 
damaged that they no longer answer to the description under 
which they were sold, as, for instance, where dates, carried on a 
ship which sinks but is later raised, are irretrievably contaminated 
with sewage.* But, unless the goods have perished within this 
extended meaning of the word, section seven does not apply. 
If the contract is frustrated by some other event, as where the 
goods are requisitioned by the Government after the agreement 
has been made, the section is excluded.* 

If the above four elements are all present, section seven declares 
that the contract is ” avoided.” The result is that the seller 
cannot be sued by the buyer for breach of contract in failing to 
make delivery; though, as the risk remains with the seller, it is 
he who bears the loss of the goods. 

(a) The second class of contract excluded from the Law 
Reform (Frustrated Contracts) Act, 1943, is:— 

Any other eontrset for the sale or for the sale and delivery of 
speciBc goods, where the contract is frustrated by reason of the fact 
that the goods have pemhed. 

The problem here is to discover what type of contract is covered 
by these words and is not caught by section seven of the Sale of 
Goods Act. In each case the goods must be " specific ” and in 
each case the cause of the frustration must be their perishing. 
The difference must therefore He in the absence of the first or 
the second of the two elements discussed above. If there is a 
” sale ” or if, though there is only an agreement to sell, the risk, 
by custom or by the terms of the particular agreement, is to pass 
immediately to the buyer, the Act of 1943 does not apply. In 
these cases the risk is with the buyer and if, due to some catastrophe 
not due to the seller’s fault, the goods perish before delivery, it 
is the buyer who must bear the loss. 

From this summary it will be seen that,in the first type of contract 
of sale excluded from the Act of 1943, the risk has not passed 
to the buyer, while in the second type it has so passed. It thus 
seems that all contracts for the sale of specific goods are kept 
outside the operation of that Act, whether the risk has passed or 
not, provided only that the cause of frustration is the perishing 
of the goods. But if the goods are not specific or if the frustration 
is due to some other reason, such as requisitioning, the Act 01 
1943 applies. _ , j • • 

These statutory provisions arc a little bewildering, and it is 
difficult to see why an arbitrary distinction should have been 


» Asfar &. Co. V Blundtll. [1896] 1 Q. B 123 
• Re Skiflon. Anderton Co. »nd Harrison Brothers 


&■ Co. [1915] 3 K. 
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made bet^veen different contracts for the sale of goods or, indeed, 
why it was thought necessary to exclude any such contract from 
the operation of the Act in a case where the doctrine of frustration 
is relevant. There seems no reason why the statutory provisions 
for the apportionment of loss should not have been permitted 
in the case of any contract for the sale of goods. 
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Section II. The effect of breach - - - - 

SECTION I- FORMS OF BREACH. 


Before discussing the circumstances in which breach discharges 
a contract it is necessary to define what is meant by breach and 
to describe the different forms that it may take. 

Breach occurs where a party repudiates or fails to perform 
one or more of the obligations imposed upon him by the contract. 
It may take any one of three forms. 

First, and this is the normal form, it occurs where a party fails 
to perform his obligation upon the date fixed for performance by 
the contract, as for example where a seller does not deliver the 
goods on the appointed day. 

Secondly, it may arise from express repudiation, i.e., where a 
party states explicitly that he will not perform his promise.* 

Thirdly, there is a breach if a party does some act which 
disables him from performing his obligation, as for instance where 
A., who has prombed to marry B., marries C. instead. Such an 
act constitutes an implicit repudiation of the contract. 

Of these three forms the second and third may occur before 
performance is due. For instance, if A. promises to marry B. 
upon his father’s death and then breaks off the engagement during 
his father’s lifetime,* or if he agrees in April to enter B’s service 
on June 1st but writes in May to say that he does not intend to 
fulfil his engagement,’ his explicit repudiation, even though ex¬ 
pressed before he can be called upon to perform his obligation, 
constitutes a breach of the contract. Again, if A. conveys a house 
to C. which he previously contracted to devise to B.,* or if he 
marries C., having already promised to marry B.,* he commits a 
breach by implicit repudiation. Such a repudiation, whether 
express or implicit, is generally called an anticipatory breach. 
The phrase is not happy, for there can be no actual breach of a 
contract by reason of non-performance so long as the time for 
performance has not yet arrived;* and, indeed, it may well be 
that when that time comes performance in accordance with the 
contract is again possible, as for instance where A. buys back 
the house from C. that he has promised to devise to B. Neverthe¬ 
less, the possibility is no answer to an action founded on the 
premature repudiation.* The reason is that he has repudiated 


As to the ambiguity of the word ** repudiate/’ see Htyman v. Damnns, 
(I94J] A. C. 356. at pp. 378. 398: (1942] i All E. R. 337, at pp. 35®. 
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an existing obligation. “ His breadi is a breach of a presently 
binding promise, not an anticipatory breach of an act to be done 
in the future."^ He is in default, not because he repudiates a 
performance that is not yet due, but because he renounces a 
promise that continues to bind him from the making of the 
contract until completion of the contract. He is liable for breach 
now, since he has repudiated a presently binding promise; if 
his repudiation is not accepted by the other party, he will be 
liable for non-performance if he remains recalcitrant and does not 
perform on the appointed date. 

In the event of “anticipatorybreach” the innocent party has an 
option: he may cither accept the repudiation and enforce the 
appropriate remedy at once, or he may ignore the repudiation 
and wait until the time for performance arrives.® The essential 
point is that such a repudiaiton constitutes a violation of the 
contract in omnibus and entitles the other party, if he is so minded, 
to sue immediately for its breach.® 


SECTION II. THE EFFECT OF BREACH. 

A breach of contract, no matter what form it may take, always 
entitles the innocent party to maintain an action for damages; but 
if it is of a sufficiently serious nature it entitles him not only to 
recover damages in respect of the present and any past breaches, 
but also to treat himself as free from further liability. If he takes 
this course and is justified in doing so, the contract is discharged by 
the breach, i.e. it is terminated as from the date of the election. 

The general rule that emerges from a long line of authorities 
is that the right of a party to treat a contract as discharged arises in 
t\vo cases. 

First, where the other party repudiates the contract before 
performance is due or complete. 

Secondly, where, having regard to the contract as a whole, the 
obligation that has been broken is of vital as distinct from trivial 
importance. 

We will deal separately wth these two causes of discharge. 

Repudiation occurs where a party indicates by \vords or con¬ 
duct that he is unable or unwilling to perform his side of the 
contract.* In such a case the innocent party may treat himself as 
no longer bound by the contract and may sue immediately for 
damages even though there has been no breach of a vital term.® 
In the words of Lord Blackburn: 


* Bfoilty V lilWiom [igig] A. C. i6, at pp. 53-4, per Lord Wrenbury. 
*fioiksteT V De la Tour (1853), 2 E. & B 678; Frost v. Knx^hl (1872) 

L. R. 7 Exch III. The repudiation "only becomes a wrongful act if the 
promisee elects to treat it as such/ aah Uierefore if it is ignored no remedies 
^'^lable to the promisee until p^ormance is due; Johnstone v. Milling 
® t> 460. at p. 473. pet Bowen L J. 

1 V Knight, supra, at p II4, pe* Cockbum. C J. 

Harold Wood Brick Co v. Ferns, [1935] 2 K. B. 198, at pp. 205-6, per 
Career, L J. 

* Withersv Reywo/ii (1831), 2 B. & Ad. 882, Hochsterv. De la Tour {iSa), 
* h. & B 678, Mersey Steel and Iron Co. v. Naylor Benzon &• Co (1884), 9 
App. Cas. 434. 
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amounts to saying, *I will not perform the contract.’ In that 
case the other party may say, 'you have given me distinct notice 
that you will not perform the contract. I will not wait until you 
have broken it, but I will treat you as having put an end to the con¬ 
tract, and if necessary I will sue you for damages, but at all events 
I will not go on with the contract.’” * 

Repudiation in this context has been authoritatively defined as an 
absolute refusal to proceed with the contract.^ It is however, “a 
serious matter not to be lightly found or inferred.”^ Thus a re¬ 
fusal by a party to perform his obligations does not necessarily 
suffice, for he may have bona fide, albeit erroneously, concluded 
that he was justified in staying his hand. If, for instance, his re¬ 
pudiation is based upon a misconstruction of the agreement, it 
does not amount to an absolute refusal to perform his side of the 
bargain, provided that he sho\N« his readiness to carry it out 
according to its true tenour. He has merely put in issue the 
proper construction of the contract.* 

” You must look at the actual circumstances of the case in order 
to see whether the one party to the contract is relieved from its 
future performance by the conduct of the other ; you must examine 
what that conduct Is ao as to aee whether it amounts to a renuncia¬ 
tion. to an absolute refusal to perform the contract . . . and 
whether the other party may accept it as a reason for not per¬ 
forming his part.”* 


Coatract 
for delivery 
of goods by 
iostalmenta. 


Mtrsey Steel 
end Iren Co. 
V Naylor 
Benzon, 


The question of repudiation often arises where, in the case of a 
contract for the sale of goods to be delivered by instalments which 
are to be separately paid for, either the seller makes short deliveries 
or the buyer neglects to pay for one or more of the instalments. A 
default of either kind does not necessarily amount to a discharge. 
It depends in each case, as the Sale of Goods Act, 1893, provides, 
upon the terms of the contract and the particular circumstances 
whether the breach is a repudiation of the whole contract or 
merely a ground for the recovery of damages * 

There have been many decisions upon instalment contracts, 
several of which arc difficult to reconcile, but the leading authority 
is Mersey Steel and Iron Co. v. Naylor Benzon,’’ where the facts 
were these:— 


The respondenu sold to the appellants 5,000 tons of steel, to 
be delivered at the rate of 1,000 tons monthly, commencing in 
January, and payment to be made within three days after receipt 
of shipping documents In January the sellers delivered about 
half the correct quantity, and in February made a further delivery, 
but shortly before payment for these deliveries became due, a 


1 Mersey Steel and Iron Co. v. Naylor Benzon 6- Co., supra, at pp. 44*"3- 
» Freelh v. Burr (1874), L R 9 C. P. 2o8, at p 213. per Lord Colendge; 
p. 214, per Keating, J. 

{Ross T) S- Co. Ltd V. Batley, Son 6« Co, I1940] 3 AU E. R. 
60. at p 71. per Lord Wnght. „ 

- .r, T.t .. Ff.. --- r.t r,..A,^■2Q.B 


(x 
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petition was presented for winding*up their company. Thereupon 
the buyers, acting bona fide under the erroneous legal advice that 
pending the petition they could not safely pay the price due without 
the leave of the court, refused to make any pajment unless this 
leave was obtained. The sellers then declared that they would 
treat this refusal to pay as discharging them from all further 
obligation. 

It was held that it was impossible to ascribe to the conduct of 

the buyers the character of a repudiation of the contract. 


** It is just the reverse; the purchasers were desirous of fulhlling 
the contract; they were advised that there was a difficulty in the 
way, and they expressed anxiety that that difficulty should be as 
soon as possible removed by means which were suggested to them, 
and which they pointed out to the solicitors of the company.”^ 


It tvill often be difficult in a contract for delivery by instalments 
to decide whether a particular breach defeats the whole object 
of the contract so as to amount to a complete repudiation of his 
obligations by the party in default It has been indicated, however, 
by the Court of Appeal that the chief considerations are not the 
subjective mental state of the party in default, but “ first, the ratio 
quantitatively which the breach bears to the contract as a whole, 
and secondly, the degree of probability or Improbability that such 
a breach will be repeated."* It has also been recognized that the 
further the parties have proceeded in the performance of the 
contract the more difficult it is to infer that a breach represents a 
complete repudiation of liability.® 

A more difficult situation arises where one of the parties, 
without expressly or implicitly indicating that he intends to 
abandon the contract, breaks one or more of his obligations. 
The question then is—when may the breach be regarded as a 
cause of discharge? The manner in which from time to time the 
answer to this question has been Judicially expressed has not been 
altogether uniform. Several different metaphors have been used 
by the judges in their description of the governing principle. It 
has been said, for instance, that no breach may be treated as a 
discharge of a contract unless it goes to the whole root and 
consideration of the contract, not merely to part of it*; or unless 
it affects the very substance of the contract®; or unless it frustrates 
the object of the venture*; or unless its effect is to make perform¬ 
ance of the contract a totally different performance from that 
intended by the parties.’ Reliance upon metaphor is notoriously 
dangerous, but the basic distinction inherent in all these statements 
•s the same. It is the distinction between the more and the less 
serious breach. Everything turns upon the importance of the 
particular promise that has been broken.® Is the promise of such a 


^ Per Lord Selbome at p. 441. 

MapU Flock V. Untvertal Furnituf* ProdueU. Ltd., [1934] i K. B. 148, 

157 

CornuKi// V. Henson. [1900] * Ch *98, at p 304 per Collins. L.J. 
Davidson V Ctvynne (1810), 12 East 381,atp 38g.#>erLoid Ellenborough 
ll’o//is, Son and Wells v. Pratl and Haynes. {1910} 2 K. B. 1003. at 
p. 10 J 2 . per Fletcher Moulton. L J 

Polly V. Honling 2 Q B D iSz.atp 188 />?»■ Brett. L.J.: Hong 

Ktmg Fir-Shipping Co , Ltd v, Kawasaki Ktsen Katsha, Ltd.. [1962] 2 Q- B. 26. 
«P- 64. per Upjohn. L.J. 

[1962] 2 Q. B 26. at p 57. per Sellers. L.J. 

ClausonCo. v. Kolynos (Incorporated). [1930] i Ch. 528. at p- 537 . pf 
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nature that it affects the essence of the contract? A helpful ap¬ 
proach to the question was offered by Jordan, CJ., in the Austra¬ 
lian case of Tramways Advertising Pty. Ltd. v. Luna Park [N.S.W.) 
Lid., where he said:* 

“The test of essentiality is whether it appears from.the general 
nature of the contract considered as a whole, or from some particular 
term or terms, that the promise is of such importance to the promisee 
that he would not have entered into the contract unless he had been 
assured of a strict or substantial performance of the promise, as the 
case may be, and that this ought to have been apparent to the 
promisor.’’* 

It may, indeed, be said in general that any breach which prevents 
substantial performance is a cause of discharge. Whether per¬ 
formance is substantially prevented or only partially affected is, 
of course, a question that depends upon the circumstances of 
each case. In Ellen v. Topp,^ for instance:— 

An infant was placed by hts father as apprentice to leam the 
trade of a master who was described in the contract aa an “ auctioneer, 
appraiser and com factor.” After about half the contractual period 
had elapsed the master abandoned his trade as a com factor, where¬ 
upon the apprentice absented himself on the ground that this 
abandonment relieved him from further liability. 

The master sued for breach of contract and argued that his 
retirement from the actual practice of one of the three trades did 
not discharge the contract, since he was still able to teach the 
apprentice the theory of a com factor’s business.' It was held, 
however, that the apprentice was discharged from further liability. 
The object of the contract, as clearly shown by its terms, was that 
the infant should serve the master after the manner of an apprentice 
in the three trades specified; but, as the court explained, service 
of this nature imports that the master shall actually carry on the 
trade which the apprentice is to learn, for otherwise “ the one 
is teaching and the other learning the trade, not as master and 
apprentice, but as instructor and pupil.” In the present case, 
therefore, the master had wilfully made it impossible for the 
essential object of the contract to be attained. 

A contrast with this decision is afforded by Hong Kong Fir 
Shipping Co., Ltd. v. Kawasaki Kisen Kaisha, Ltd.* where, as we 
have seen,® the extent to which a shipowner had broken his 
obligation to provide a seaworthy ship was held, on the facts of 
the case, insufficient to discharge the contract. 

Contract not It must be observed, however, that “it takes t^vo to end” a 
caUy™«- contract.* It cannot be terminated unilaterally. Therefore, if one 
charged by party repudiates his obligations or fails to perform a term of vital 
breach. importance this does not automatically terminate the contract. It 
merely gives the innocent party an option either to igno re the 

* (1938). 38 S. R NSW.632.atp 641 

* Though the decision of the learned Chief Justice was reversed by tnc 
High Court (1938). 6 x 0 . 1 . R 286. his test of essentiality was unanimously 
approved by that court in the later case of Associated Newspapers Lta v. 
Bancks {1931). 83 C. R. 322 

* (1831), 6 Excb 424 

* [1962] 2 Q B 26; [1962] X All E. R. 474. 

' Suftra. P I3I. , ... TT TJ 

* Utyman v. Darwxns, Ltd , [1942] A. C. 356, at p. 36*. [ 194*1 * All E. K. 
327. at pp. 340-1; 346-7, per Lord Simon. 
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breach and to insist upon performance when due, or to accept it as 
decisive and to treat himself as free from further liability. ^ If, for 
instance, he ignores a repudiation, the contract remains in full 
force. “An unaccepted repudiation is a thing writ in water and of 
no value to anybody.”* 

If the innocent party elects to treat the contract as discharged, Effect where 
he must expressly or implicitly communicate the decision to the 
party in default. Once he has made his intention clear, his election to treat 
is final and cannot be retracted.® A party who elects to pursue this breach as a 
course is generally said to rescind the contract, but this is a mis- 
leading word in the present context. In its primary and more 
correct sense, as we have already seen,* rescission means the 
retrospective cancellation of a contract ab initio, as for instance 
where the defendant has been guilty of fraudulent misrepresenta¬ 
tion. The contract is destroyed as if it had never existed. But 
where a party elects to treat a breach as discharging him from his 
obligations, the effect is to terminate the contract from the moment 
of the election and no earlier.® Its termination is not retrospec¬ 
tive. It still exists so far as the past acts and defaults of the parties 
are concerned, and it forms the basis upon which the innocent 
party may recover damages for the breach. 

Not only is the innocent party entitled to recover damages for 
past breaches, but if the contract is specifically enforceable, he may 
apply for a decree of specific performance without waiting for the 
date of complete performance. Such a decree does not direct 
immediate performance, but when the agreed date arrives the court 
will give directions relating to performance without requiring the 
issue of a new writ.* 

If, on the other hand, the innocent party with full knowledge of Effect \^lierc 
the facts, makes it clear by words or acts that he insists on holding {JJiYed as 
his co-contractor to the bargain and continues to tender perfor- a discharge 
mance the effect is to keep the contract alive.’ Thus, under a con¬ 
tract for the sale of goods, the seller must deliver possession of 
them to the buyer, while the buyer must accept possession and pay 
the contractual price.® 

The significance of the rule, that the contract continues in 


existence if the innocent party refuses to accept a breach as a cause 
of discharge, is well illustrated in the case of the so-called “anti- 
dpatoiy* breach.” 

• lUyman v. Daniinj, Lid., A. C. 356; { 194^1 4 AU L. R. 474. 

floa-atd V. Pukford Tool Co., Ltd., [1951? i K. B. 417. at p. 421. fer 

Asquith, L.J. » I vj j 

c '• {*882), 7 App. Cas. 345. at p. 361. ptr Lonl DJaclcbuni. 

i* general principle wherever there is a choice between two remedies. 

• Supra, p. 549. 

u ^ AfiijjfB V. Van Diemen's Land Co.. [1038] Ch. 253. at p 260: 1 * 935 ] 1 AH 
/vr I'anvcll. J ; Boi/on Deep Sea Ftshing 6^ Ice Co. v. Ansell (188.**). 
39 Wh. D. 339, at p. 36J Bowen. L.j.; Ftbrosa Spolka Akevjna v. Fair- 
D’VI Combe Itarbour, Ltd., [1943I A. C. 32. at p. 05. per l^rd Wnght; 

1 . IVard. Lid. v. Dignall. [19O7I 1 Q B. 534. at P. 548; * All E. R. 

Diplock. UJ.; Goff & Jones. Tke Lav of ItestifulioH. pp 34 >-»- 
^BaiAamv. Zr»ia 5 .(i 96 ol A C. 316. Sec76L.Q R .pp. Joo-3 (R-E-M.). 
•leyman v. Daratns, Ltd. supra, per Lord Simon. Tlic portion that 
instead of merely tendcnnc performance, he completes his side of 
, * in defiance of'the repudiation, thereby increasirg the l<>5s f owirs; 

‘be breach, was considered in \VkiteandCatUr{Councth). Ltd s. MtCrrs.t. 
‘ . 1 ,..^ **3: [1961] 3 All E R. 1178. discussed ixAa.p . . 

«• t. IVarJ. Ltd. V. Dipiall. (1967] t Q B. 534. at p. 548. E" Diplock. 
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“ In that case be keeps the contract alive for the benefit of the 
other party as well as his own ; he remains subject to all his own 
obligations and liabilities under it, and enables the other party not 
only to complete the contract, if so advised, notwithstanding his 
previous repudiation of it, but also to take advantage of any super* 
vening circumstance which would justify him in declining to 
complete it."* 


Eflect 
where the 
breach is 
not treated 
as a dis¬ 
charge. 


The supervening circumstances may operate to relieve the 
party in default from all liability, as was the case in Avery v. 
Bowden.* In that case :— 

The defendant chartered the plaintifTs ship at a Russian port 
and agreed to load her with a cargo within forty-five days. Before 
this period had elapsed he repeatedly advised the plaintiff to go 
away as it would be impossible to provide him with a cargo. The 
plaintiff, however, remained at the port in the hope that the de¬ 
fendant would fulfil his promise, but'the refusal to load was main¬ 
tained, and then, before the forty-five days had elapsed, the Crimean 
war broke out between England and Russia. 

On the assumption that the refusal to load amounted to a com¬ 
plete repudiation of liabili^ by the defendant, the plaintiff might 
have treated the contract as discharged; but his decision to ignore 
this repudiation resulted, as events turned out, in the defendant 
being provided with a good defence to an action for breach. 
He would have committed an illegal act if he had loaded a cargo 
at a hostile port after the declaration of war. 

On the other hand, a refusal to treat a breach of contract as a 
discharge may operate to the disadvantage of the defendant. 
Suppose that, in the case of a contract for the sale of goods to be 
delivered in May, the seller announces in February that he wH 
not make delivery, but the buyer refuses to accept this repudiation 
and ultimately sues for breach at the contractual date for per¬ 
formance. The measure of damages will depend upon the market 
price of the goods, not at the date of the repudiation but at the 
time appointed for performance. If, therefore, the market price 
of the goods is higher in May than it was in February the amount 
payable by the seller as damages will be correspondingly higher. 


» Fweti V. KnigM (187*). L. R. 7 Exch. in. at p. n*. ptr Coekbum 
C.J.. »«! aUo Jcknitant v. M%U%»e {1886), 16 Q. B. D. 460. at p. 467. f" 
Lord Eihcr. 

* (1833). 3 n. A D 714. ^ , . 

• Boftf V. Je\nt9n (1873). L. R. 8 C. P. 167; v. 

1 K. B. 4S1. 
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SECTION I. WHERE THE BREACH DISCHARGES 
THE CONTRACT. 


Where a breach is of such a nature as to justify the injured 
party in treating the contract as discharged, he may take one of 
two courses. He may, despite so violent a breach, hold the 
defaulting party to his promise. If he adopts this course, he 
himself remains liable on the contract, but he may recover 
damages for any loss sustained.^ His ^ternative course is to 
accept the breach as discharging the contract. 

If he chooses the latter course, the consequences are as 
follows:— 

First, he is relieved from further liability to perform his 
obligations,* and he may fortify his position in this respect by 
taking proceedings for the rescission of the contract. 

Secondly, he may sue for the recoveiy of damages,* a remedy 
which is considered at length in the neart section. 

Thirdly, instead of suing for the recoveiy of damages, he may 
claim on a quantum meruit for the value of the work that he has 
already done.* If, for example, he has agreed to render personal 
services for a sum payable upon completion of this promise, he 
tnay recover remuneration for services already rendered up to the 
hwe when the contract is discharged. If he adopts this course his 
claim is qu«l-contractual in nature.* 

A (question that requires consideration is whether the injured 
party is precluded from treating the contract as discharged on the 
ground that the status quo ante can no longer be restored. It is, 
indeed, true that a contract cannot be rescinded for misrepresen¬ 
tation unless such restitutio in integrum is possible. The reason for 
this is clear. Since the effect of rescission in this type of case is to 
terminate the contract ab initio* the parties must be relegated to 
their original positions, a transition that is impossible unless each 
is still able to give back the advantages and take back the 
obligations created by the contract. But that misrepresentation 
snd breach should be equated in this respect is contrary to prin- 
ciple. A contract which is "rescinded" on the ground of its breach, 
I'C. treated by the innocent party as no longer binding, is termina¬ 
ted not from the beginning, but only as regards the future. In the 
Words of an Australian judge: 


General 
statement 
of the 
position 


Rights of 
party who 
accepts the 
discharge. 

I. Rescission 

2 Damages. 


3 Quantum 
meruti. 


In principle, 
possibility of 
reshtufto tn 
\nlegrum 
irrelevant 


. Z' *^ytor. Sons Co , [1893] a Q. B. 274. 279- 
, BtllposUng Co. v. Atkinson, [1909] A. C. Xi8. 

58: B,r«„dy v, 

Coo*, r (tor these two cases see tnfn, pp. 606-7; Y; 


LonrSht*^'I i 94 iVA- C.io 8 ;i 4 x ; [ 194*1 

•^“Ap.535. 


[ All E. R 33. S5. 


539 



540 


Part VIII. Remedies for Breach of Contract. 

---- -‘‘^^-mance of the 

com ... .... which have 

alre d obligations 

which arise from the partial execution of the contract and causes of 
action ivhieh accrue firom its breach alike continue unaffected."^ 

Therefore, any suggestion that there can be no discharge for 
breach unless it is possible for the parties to be restored to their 
former position is incompatible with this liberty to sue on an 
existing contract. 

Thorpe V In TJiorpe V. Fasey,*however, WyNJV-PARRy, J.,lield that there 

authoruy to rescission for breach unless the contract can be elimina- 

the contrary ted in toto and the parties put in statu quo ante. 

A contract for the sale of i6o acres of land provided that a parcel 
of 40 acres should be conveyed to the purchaser on 3rd October, 
t937, against a payment of Ciafioo-, and that three further parcels 

.’ ’-•* -.•- "'loand 

The 
■ ) acres 

and proceeded to develop the land, but then development was 
hindered as a result of the international situation and he defaulted 
m the remaining payments. 

First, WYNN-PARRy, J., dismissed the seller’s claim for damages, 
on the ground that in the circumstances the purchaser’s default 
constituted neither the failure to perform an essential term, since 
the time of payment had never been made of the essence of the 
contract,^ nor a repudiation of his future obligations. Secondly, 
the alternative claim for the “rescission” of the contract, that is for 
its discharge, was also rejected by the learned judge, who adopted 
the jjrinciple applicable to misrepresentation and held that in no 
case is a contract capable of rescission unless it is possible to cancel 
it in toto and to restore the parties to their former position. Such 
restoration was precluded in the instant case, since the purchaser 
had been in possession of a quarter of the property for two years 
and had spent money on its development. 

The judgment was based partly upon the authorities concerned 
with rescission for /nisrepresentation, but mainly upon statements 
made by the judges in the early case of Hunt V. Silky* where the 
facts were as follows: 

In consideration of £jo paid by the plaintiff the defendant agreed 
to let a house to him. and further agreed that within ten days be 
would repair the premises and would execute a lease for nineteen 
years. The ptamtifT went into possession, but despite frequent 
requests the defendant failed to fulfil either of these obligations 
within ten days. The plaintiff, however, retained possession for a 
few, days longer before he left the house. He ultimately sued in 
quasi-contract for the return of the £10, as being money had and 
received. 

No such action lies at common law unless there has been a total 
failure of consideration,® If the plaintiff has received a partial 
benefit under the contract, his only remedy is an action for damages 

• McDonald v. Dennys LascelUs, Ltd. (1933), 48 C L. H 4S7. at PP 
476-7. per Di’con, J ; cited 4 Melbourne University Law Review, p *5^ 
(R. E. .McGarvic) 

«[i940]Cli 649: [1949] * All E. R. 393 

• See supra, p. 494. 

« 0804), 5 East 449. 

• Infra, p. 597 * 


Criticism of 
Thorpe v 
Fasey 
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unless the benefit is capable of restoration and is in fact restored.^ 
It would be unwarranted, however, to tear this rule from its con¬ 
text and to regard it as affecting the terms upon which a party is 
entitled to rescind a contract for repudiation or essential breach. 
Yet in tiunt v. Silk the judges, in dismissing the plaintiff’s action, 
chose to make his right to recover the money turn upon his right of 
rescission, though this was no part of his cause of action. What is 
even more confusing is that the judgments contain general state¬ 
ments which appear to make the possibility of restoring the status 
quo ante an indispensable condition of rescission. It was these 
statements upon which Wynn-Parry, J., relied in Thorpe v. Fasey. 
Thus, in a much quoted passage, Lord Ellenborouoh said: 

“Now where a contract is to be rescinded at all it must be rescinded 
in toto and the parties put in stalu quo. But here was an intermediate 
occupation, a part execution of the agreement, which was incapable 
of being rescinded.” 


It seems clear, however, that the ratio decidendi of Hunt v. Silk 
was not the impossibility of making full restitutio in integrum. The 
true explanation of the decision appears to be that the plaintiff, by 
remaining in possession after the ten days had elapsed with full 
knowledge of the plaintiff’s default, had waived his right of res¬ 
cission.* This in fact is stressed in each of the three judgments 
delivered. 

It may be added that to preclude discharge if the plaintiff has 
received benefit incapable of restoration would be incompatible 
with the rule that, if a contractor agrees to do work for a lump sum 
on the plaintiff’s land and abandons the work when it is partially, 
bv*--—. .• • he plaintiff may treat the con- 

. • . • j to make recompense for the 

ps ■ . . . ^ s 

It is, therefore, submitted that Thorpe v. Fasey should be re¬ 
garded as merely another example of the principle that only the 
repudiation of a contract or a breach of one of its essential terms 
justifies its discharge. According to the finding of the learned 
judge neither of these conditions had been satisfied. 


As we have seen, rescission for breach has no retrospective In principle, 

KSed 

“Though a party may exercise his right to treat the contract as at by defairi- 
^ end as regards obligations de Juturo, it remains alive for the ting party 
P^tpose of vindicating rights already acquired under it on either ”gjyjj,able. 

^ghts and obligations which have accrued prior to rescission re¬ 
gain, and the contract also remains for the purpose of giving effect 
0 them. It follows in principle, therefore, that the defaulting 
party cannot recover property which he has already transferred to 
Jie other p arty in accordance with the terms of t he contract. 

t ^ Jones, The Law of ResMuHon, p 342. , . . 

& Jones, op. cit. p 343, R E McGarvie. 4 Melbourne University 
pp 309-10, Salmond & Williams, The Law of Contracts, pp. 
dlf^u ® h Stoljar’s explanation (75 L. Q R. p- 7*) « that the defendant s 
*ui jiQt substantial enough to justify rescission. 

Th„ . example, Sumpter v. Hedges. [1898] 1 Q B 673. supra, p. 49i- 

312! by R. E. McGarvie. 4 Melbourne Umversity Law Review, p. 


5to*(P Steamship Co.. Lid , [1926] A. C. 497. at p. 

‘ '—)• The judgment was delivered by Lord Sumner. 



542 


Paht VIII. Remedies for Breach of Contract. 


Part pay¬ 
ment must 
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rescission 


An exception, however, has been engrafted on this principle 
where the transfer takes the form of the payment of money. It has 
been held that rescission for breach is conditional upon the return 
to the party in default of any money that he has already paid in the 
fulfilment of his contractual obligations.^ It cannot even be re¬ 
tained by the injured party as security for payment of the damages 
that may ultimately be awarded to him." Thus in the case of a 
contract for the sale of goods, a seller who rescinds because of the 
buyer’s default is entitled to recover damages, but he must return 
any part of the price that may have been paid.’ 

** In my judgment,” said Stable, J., ” there would be a manifest 
defect in the law if, where a buyer had paid for his goods but was 
unable to accept delivery, the vendor could retain the goods and 
the money quite irrespective of whether the money to retained 
bore any relation to the amount of the damage, if any, sustained as 
a result of the breach The seller is already amply protected, 
since he can recover such damage as he has sustained.”* 


Distinction This general principle, however, may yield to the declared 
pa^entand of ^bc parties. Where, therefore, it has been agreed 

deposit that a sum of money shall be paid by the one to the other imme¬ 
diately or at certain stated intervals, the question whether in the 
event of reaciasion repayment wll be compelled depends upon 
the proper construction of the contract, The object that the 
parties had in view in providing for the payment must first be 
ascertained.* 

Where the intention was that the money should form a part pajj* 
mentof the full amount due, then, as we have seen, if the contract is 
rescinded for the payer’s default, the payee is required at law to 
restore the money, subject to a cross-claim for damages.* 1*1 
on the other hand, the intention was that the money should be 
deposited as earnest or as a guarantee for the due performance of 
the payer’s obligation, the rule at common law is that, if the 
contract is rescinded by reason of his default, the deposit is 
forfeited to the payer and cannot be recovered.^ 

Equity In the latter case, however, and also where it has been expressly 

«?ief^agLn»i agreed that a part payment shall be forfeited in the event of the 
forfeiture of payer’s default, equity is prepared within limits to grant relief 
deposit against the forfeiture. Nevertheless, the circumstances in which 
and the extent to which the relief will be given are by no means 
clear. 

Suppose, for instance, that a buyer of goods agrees to pay the 
price by periodic instalments and further agrees that, if he defaults 


^ Dtes V- Brtitsh &• Jnfemaltonat Mtning «S- Fifuince Corp., Ltd.. fiq39] 
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cntic Corp. U ■ 
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in any one payment, instalmenta already paid ihall be forfeited to 
the teller and posteision of the gooda surrendered. If, after pay¬ 
ment of a large percentage of the price, the contract is rescinded 
because of the buyer’s default, will relief be granted to him against 
the forfeiture of the instalments already paid I 


It is clear at least that equity, where warranted by the circum¬ 
stances, will relieve the buyer to the extent of giving him further 
time within which to complete the contract, even though the 
parties have agreed that time shall be essential. In other words, 
the forfeiture will be suspended, provided that the buyer expresses 
himself ready and willing to pay the balance of the price within 
the extended time fixed by the court.^ 

What is doubtful is whether equity will intervene and give Extent of 
relief other\vise than by extending the time allowed for payment, doubtful 
The question was canvassed in Stocklosn v. Johnson * On the 
facts of the case the Court of Appeal agreed that inter\'ention 
was not warranted, but its members differed as to the principle 
upon which such relief might be granted. Romer, LJ., con¬ 
cluded that “ in the absence of some special circumstances such as 
fraud, sharp practice or other unconscionable conduct of the 
vendor” no intervention by the court is permissible after the con¬ 
tract has been rescinded, except to allow an extension of time for 
payrnent* Somervell and Denning, LJJ., thought that the 
province of equity is not so circumscribed and that it may permit 
more general relief whenever the forfeiture clause is of a penal 
nature—where, that is, the sum forfeited is wholly disproportionate 
to the damage suffered—provided that in the circumstances it is 
unconscionable for the money to be retained. 

For each of these views persuasive arguments may be advanced. 

On the one hand, precedent would clearly seem to favour the 
more restricted view and it may well be thought that to upset 
agreements contracted freely and with open eyes save on urgent 
grounds would defeat reasonable expectations and obstruct the 
course of business. As Lord Radcliffe observed in another case 
‘ ‘unconscionable’ must not be taken to be a panacea for adjusting 
any contract between competent persons when it shows a rough 
edge to one side or the other.”* On the other hand, the inexorable 
maxim of Lord Nottingham, cited by Romer, L.J.,* that “ Chan¬ 
cery mends no man’s bargain,” does scant justice to the modem 
law. The twentieth century has refused to be sterilized by the dead 
hand of the seventeenth. The courts have in fact “ mended 
^^rgains ” through the doctrines of undue influence, of ” clogs on 
the equity of redemption, ” of equitable mistake. They have 
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allowed contracts to be severed, at least in certain types of 
illegality, and have wholly discharged them on the ground 
of frustration. Which of the two judicial views advanced in 
Stockloser v. Johnson will ultimately prevail must therefore a^vait 
further elucidation, but in the most recent decision that of 
Romer, L.J., w'as applied by Sachs, J.* 


SECTION IL WHERE THE BREACH DOES NOT 
DISCHARGE THE CONTRACT. 


Action for 
damages 
raises two 
questions. 


(i) Question 
of remote¬ 
ness of 
damage 


(i) RECOVERY OF DAMAGES. 

A. Remoteness of Damage and Measure of Damages 
The extent to which a plaintiff is entitled to demand damages 
for breach of contract was not fully considered by the couftt 
until Hadley v. Baxendale in 1854, and, although the principle laid 
down in that case has since been repeatedly affirmed, much con¬ 
fusion has been caused by the loose terminology that so often 

' *** ' ^ the law. Such expressions 

* lage too remote,*’ “ remote 

1,” are used interchangeably 
as if they were synonymous. The chief difficulty arises with the 
words “ damage " and “ damages.” 

It is suggested that the subject would be less obscure if it is 
realised that in the ultimate analysis a claim for damages raises 
two distinct questions. These emerge from the fundamental 
principle that the remoteness of the damage for which compensa¬ 
tion is claimed must be distinguished from the monetary assess¬ 
ment of that compensation.* 

The first is: for what kind of damage is the plaintiff entitled 
to recover compensation ? Damage of the most catastrophic and 
unusual nature may ensue from breach, but on practical grounds 
the law takes the view that a line must be drawn somewhere and 
that certain kinds or types of loss, though admittedly caused as a 
direct result of the defendant’s conduct, shall not qualify for 
compensation. As Lord Wright said in a case of tort:— 

“The law cannot take account of everything that 
wrongful act; it regards some subsequent matters as outside the 
scope of its selection, because * it were infinite for the law to judge 
the cause of causes,’ or consequences of consequences. In tne 
varied web of affairs the law must abstract some consequences as 
relevant, not perhaps on grounds of pure logic, but simply lor 
practical reasons.”* 

To this end Hadley v. Baxendale* defined the kind of 
that is the appropriate subject of compensation, and excluded all 
other kinds as being too remote. The decision was concerned 
solely with what is correctly called remoteness of damage, and it 
will conduce to clarity of thought and treatment if this expression 
is reserved for every case where the defendant denies liability 
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for certain of the consequences that have flowed from his breach. 

Whether the damage is too remote is a question for the judge. ^ 

The second question, which must be kept quite distinct from (n) Question 
the first and which arises only after the court has decided that a damages 
particular kind of damage is suffidently proximate according to 
the rule in Hadley v. Baxendale, concerns the principle upon 
which that damage must be evaluated in terms of money. This 
may appropriately be called the question of the measure of damages. 

The principle adopted by the courts in many cases dating back to 
at least 1848 is that of restitutio in integrum. If the plaintiff has 
suffered damage that is not too remote, he must, so far as money 
can do it, be restored to the position he would have been in had 
that particular damage not occurred.* But this rule, by which the 
amount of monetary compensation is measured, is subordinate and 
ulterior in application to the rule of remoteness. 

“This rule does not come into play with regard to any claimed 
head of damage until it has been determined by the rule as to 
remoteness whether that head of damage can be brought into con¬ 
sideration at all.*'* 

The evaluation of the damge, however, must be based solely upon 
the legal obligations of the defendant. “A defendant is not liable 
in damages for not doing that which he is not bound to do.”^ An 
employee, for instance, who has been wrongfully dismissed, is 
admittedly entitled to recover what he would have received had his 
employment run its full course; but if his contractual salary was 
increasable by any bonus that the employer at his discretion might 
from time to time award, the assessment of damages must ignore 
undeclared bonuses, even though it is highly probable that they 
would have been declared had the employment continued.® 

“The law is concerned with legal obligations only, and the law 
of contract only with legal obligations created by mutual agreement 
between contractors—not with the expectations, however reasonable, 
of one contractor that the other will do something that he has 
assumed no legal obligation to do.’’* 


The rule that governs remoteness of damage was stated as Hadley 


Baxendale 


governs re- 
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follows by Alderson, B., in delivering the judgment of the court 
of Exchequer in Hadley v. BaxendaJe :— 

“ Where two parties have made a contract which one of them 
has broken, the damages which the other party ought to receive in 
respect of such breach of contract should be such as may fairly and 
reasonably be considered either arising naturally. i.e., according to 
the usual course of things, from such breach of contract itself, or 
such as may reasonably be supposed to have been in the contem* 
plation of both parties, at the time they made the contract, as the 
probable result of the breach of it."* 

The facts of the case were as follows:— 


The mill of the plaintiffs at Gloucester was brought to a standstill 
by a broken crank shaft and it became necessary to send the 
shaft to the makers at Greenwich as a pattern for a new one. 
The defendant, a common carrier, promised to deliver it at Green¬ 
wich on the following day. Owing to his neglect, it was unduly 
delayed in transit, with the result that the mill remained idle for 
longer than it would have done had there been no breach of the 
contract of carriage. The plaintiffs, therefore, claimed to recover 
damages for (he loss of profit caused by the delay. 


The two 
branches of 
the rule in 
Hadley v. 
Baxendale. 


The evidence of the parties was conflicting, but the Court of 
Exchequer considered the case on the footing that the only in¬ 
formation given to the carrier was “ that the article to be carried 
was the broken shaft of a mill and that the plaintiffs were the 
millers of that mill.”* 

It was obvious that the failure of the carrier to perform the 
contract punctually was the direct cause of the stoppage of the 
mill for an unnecessarily lone time, and, if the plaintiffs were 
j-j, •. .,1 . ..^•'--breach, 


•f profit. 
1 appeal 


the court ordered a new trial. Alderson, B., demonstrated that, 
in accordance with the principle that he had just expressed, there 
were only two possible grounds upon which the plaintiffs could 
sustain their claim. First, that in the usual course of things the 
work of the mill would cease altogether for the want of the shaft. 
This, he said, would not be the normal occurrence, for, to take 
only one reasonable possibility, the plaintiffs might well have had 
a spare shaft in reserve. Secondly, that the special circumstances 
were so fully disclosed that the inevitable loss of profit was made 
apparent to the defendant. This, however, was not the case, 
since the only communication proved was that the article to be 
carried was the shaft of a mill and that the plaintiffs were the 
owners of the mill. The jury, therefore, should not have taken 
the loss of profit into consideration in their assessment of damages. 

The words "either,” and "or,” used in the formulation of the 
rule as explained by Alderson, B., shows that it contains two 
branches. The first deals with the normal damage that occurs m 


* I1S54I, 9 Ezeb. 341. p. 354 per Alderson, D. 
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the usual course of things; the second with abnormal damage that 
arises because of special or exceptional circumstances. The de¬ 
fendant is taken to have contemplated both kinds of damage, but 
where it is abnormal only if he knew of the special circumstances 
at the time of the contract. 

In Victoria Laundry {Windsor)^ Ltd. v. Nezvman Industries, 
Ltd.,^ the test of remoteness of liability laid down by Alderson, B., 
was reformulated by Asquith, L.J., in what is generally regarded 
as a classic exposition of the developed law. 

The case concerned a claim made by a buyer for the recovery 
of the business profits that he had lost owing to the delayed de¬ 
livery of a chattel essential to the furtherance of his trade, a type of 
question that not infrequently comes before the courts. The facts 
were these: 

The plaintifTs, launderers and dyers, decided to extend their 
business. For this purpose and for the purpose of obtaining certain 
dyeing contracts of an exceptionally profitable character, they re¬ 
quired a larger boiler. The defendants, an engineering firm, 
contracted to sell and deliver to the plaintiffs on 5th June a certain 
boiler of the required capacity. This, however, was damaged in the 
course of removal and was not delivered until the following 8th 
November. The defendants were aware of the nature of the plaintiffs’ 
business and they were informed m more than one letter before the 
conclusion of the contract that the plaintiffs were “most anxious” 
to put the boiler into use “m the shortest possible space of time.” 

In an action for breach of contract, the plaintiffs claimed [a) 
damages for the loss of profit, assessed by them at ^^16 a week, that 
they would have earned through the ectension of their business but 
for the delay in delivery of the boiler, and {b) damages, assessed at 
£262 a week, for the loss of the exceptional profits that they would 
similarly have earned on the “highly lucrative” dyeing contracts 
In the opinion of the Court of Appeal, the defendants, with their 
engineering experience and with the knowledge of the facts 
possessed by them, could not reasonably contend that the likeli¬ 
hood of some loss of business was beyond their prevision. They 
were, indeed, ignorant that the plaintiffs had in prospect the 
“highly lucrative” dyeing contracts and so could not be liable 
specifically for the “highly lucrative” profits that the plaintiffs had 
hoped to make. Even so, however, the plaintiffs were not preclu¬ 
ded from recovering a general, if conjectural, sum which might 
represent the nornud profit to be expected from the completion of 
the dyeing contracts. The case, therefore, was remitted to an 
Official Referee to ascertain the damage that might reasonably be 
expected to result from the failure to extend the business and the 
inability to execute normal dyeing contracts. 

Asquith, L.J., in delivering the judgment of the Court of 
Appeal, said: 

“To make the contract-breaker liable under {Hadley v. Baxen- 
dalel It is not necessary that he should have actually asked himself 
what loss is liable to result from a breach. ... It suffices that, if he 
had considered the question, he would as a reasonable man have 
concluded that the loss in question was liable to result. . . . Nor, to 
make a particular loss recoverable, need it be proved that upon a 
given state of knowledge the defendant could, as a reasonable man. 


Importance 
of the 
V%clorta 
Laundry 
case 
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foresee that a breach must necessarily result in that loss. It is enough 
if he could foresee it uas likely so to result. It is indeed enough ... 
if the loss (or some factor uithout which it would not have occurred) 
IS a “serious possibility’” or a “real danger.” For short, we hate 
used the word ‘liable’ to result. Possibly the colloquialism ‘on the 
cards' indicates the shade of meaning with some approach to 
accuracy.”* 

ThTheron c.xposition of the rule in Hadley v. Baxendale remained 

II unchallenged for nearly twenty years. Dev’LIN, J., considered that 

it had “liberated judges of 6rst instance from the bondage of the 
earlier authorities.”* In a later case, Lord Guest, Lord Urjoii.v 
and Lord Pearson all cited it with approval.* Put in The Heron //* 
in 19(17, the facts of which might seem to offer a relatively simple 
. ■' ■ ’ •• H " . ’I eofLords 

. nalysis of 

' . . . ‘ . I ■ ■ ■ ■ iicated the 

■ ; ■. • ‘ ‘ • ■ as a useful 

test. “I suspect,” he said, “that it owes its attraction, like many 
other colloquialisms, to the fact that one may utter it without 
having the trouble of really thinking out with precision what one 
means oneself or what others understand-by it, a spurious attrac* 
tion which in general makes colloquialism unsuitable for defini¬ 
tion, though it is often useful as shorthand for a collection of 
definable ideas."® But, while their Lordships unanimously re¬ 
jected the use of this phrase, they could not agree upon a suitable 
substitute. Lord Reid distrusted the e.xpression "liable to result. 
"Liable,” he said, “I’s a very vague word, but I think that one 
would usually say that when a person foresees a very improbable 

«nr<<l* J* K/vKItt •*? t 4{5 Lordshlp pfC” 

Lord Hodson, 

; ’ ” and preferred 

“liable to result,” the phrase which Asquith, L.J., had suggested. 
“If the word ‘likelihood’ is used it may convey the impression that 
the chances are all in favour of the thing happening, an idea which 
I would reject.”* If, indeed, a single phrase must be chosen 
"liable to result” seems to have secured the most general assent. 

It is questionable whether this e.\ercise in semantics is of any 
great value. Lord Morris of Borth-y-Gest showed little enthu¬ 
siasm for it,* and when the case \vas before the Court of Appeal, 
Sellers, L.J., remarked that “the phrases and words of Hadley v. 
Baxendale have been hallowed by long user and gain little advantage 
from the paraphrases or substitutes. The ideas and factors con¬ 
veyed by the words are clear enough.”*® As Lord UPJOHN said m 
the House of Lords “the assessment of damages is not an exact 
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science”;' and it may be added that the search for such an elusive 
quantity as a person’s assumed contemplation can scarcely be 
governed by any particular formula. 

On the whole, the exposition of Asquith, L.J., has emerged Present state 
substantially unscathed from its ordeal. But for the colloquialism 
“on the cards,” Lord Pearce thought that “it represented (in 
felicitous language) the approximate view of Hadley v. Baxendale 
taken by many judges in trying ordinary cases of breaches of con¬ 
tract.”® In 1968, Donaldson, J., had to examine the various 
speeches in The Heron II, and he concluded that the Victoria 
Laundry decision remained “unimpaired as the classic authority 
on the topic,” subject to two possible qualifications.® 

The first of these affects the following proposition in the judg¬ 
ment of Asquith, L.J. : 

“In cases of breach of contract, the aggrieved party is only entitled 
to recover such part of the loss actually resulting as was at the time 
of the contract reasonably foreseeable as liable to result from that 
breach.’ * 

It was held in The Heron II, however, that the correct criterion of 
liability is not whether the loss is reasonably foreseeable by the 
parties, but whether it should have been within their reasonable 
contemplation at the time of the contract, having regard to their 
knowledge at that time. The difference between the two is indeed 
slight; but in the view of the Law Lords “foreseeability” and 
“contemplation” are different concepts in the law, and the former, 
which is wider than the latter, should be restricted to cases of tort.® 

The second qualification is that the expression “liable to 
result” used by Asquith, L.J., is not correctly paraphrased by the 
expression “on the cards,” but conveys the relevant shade of 
likelihood by its own wording or indicates that a loss is a “serious 
possibility” or a “real danger.”* 

The criterion of reasonable contemplation applies to both of 

branches of the rule in Hadley v. Baxendale. The difference be- the rule 
Uveen the t\vo is that in the case of the first branch the “horizon of distm- 
contemplation” is confined to loss which arises naturally in the 
usual course of things, and which therefore is presumed to have 
been within the defendant’s contemplation.’ The second branch, 
by reason of the special knowledge possessed by the defendant, 
extends the horizon of contemplation to additional loss that does 
not arise in the usual course of events. 

The two branches do not represent two separate rules, and it 
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may sometimes be difficult to identify which is applicable. Loss of 
profits arising from the breach of a trading contract, at least made 
between experienced parties, will more frequently than might be 
expected fall under the first branch; for each party "must be taken 
to understand the ordinary practices and exigencies of the other’s 
trade or business.”* This is well illustrated by the actual facts of 
The Heron 7 /.® 


The appellant, a shipowner, agreed to carry a cargo of sugar 
belonging to the respondents from Constanza to Basrah. He knew 

that there was a sugar mar’ -j-^.- 

were sugar merchants, but 
the cargo immediately on 

default, the voyage was delayed by at least nine days, and the sugar 
fetched a lower price than it would have done had it arrived on time. 


First branch 
cf rule la 

ftaJIty V. 

Batindalt 

illustrated. 


(i) Failure 
by seller 
to deliver 
goods: re¬ 
moteness 
of damage 


The consequential loss fell to be borne by the appellant under the 
first branch of the rule, for though he had no knowledge of special 
circumstances he could and should at the very least have contem¬ 
plated that if the ship arrived nine days late the respondents would 
suffer some financial loss. 

Again, if the parties are in the fruit trade between England and 
Spain and one of them agrees to carry a consignment of oranges to 
London, he is presumed to know that owing to seasonal fluctu¬ 
ations the prices available at Covent Garden may largely depend 
upon the arrival of the goods within the stipulated time.* 

The first question, then, is—What loss arise# in tbe usuu 
course of things from the breach of a contract where there js 
nothing exceptional known to the defendant? It is impossible, of 
course, to answer the question in general, for just as contracts 
vary infinitely in character so also do the types of loss that their 
non-performance normally causes. The nature of the damage 
that ensues " in the usual course of things ” from a breach 
obviously varies with the circumstances of each contract. It is 
proposed, therefore, to illustrate the nature of the subject from 
the particular case of the sale of goods. 

\Vhzt the buyer is deprived of in the usual course of things 
by a non-delivery is the value of the goods at the time and place 
of delivery, less the price payable by him under the contract. 
If the seller, for instance, has promised to deliver a hundred 
tons of coal of a specified quality at £8 a ton upon January ist 
at Oxford and fails to do so, the injury to the buyer is that he 
lacks possession of a hundred tons of coal for which he would 
have paid fSoo. This loss of value, if the seller has no actual 
or constructive knowledge of further exceptional circumstances, 
is the only natural result of the breach, the only kind of darnage 
that ensues iVr the usual course of things. Every other kind ol 
loss, though actually and directly suffered by the buyer, is m the 
eye of the law abnormal, not within the reasonable contemplation 
of the seller in ordinary- dreumstances, and therefore too remote. 
Thus, to take one common c.xamplc, a sub-contract loss is usually 
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too remote, i.e., a buyer, who has agreed before delivery to resell 
the goods to a third person at a price higher than the contract price, 
loses the profit that he would have made on the resale had delivery 
been made to him; but nevertheless the loss is too remote, since it 
is not the natural and normal result of a failure to deliver sold 
goods. ^ In order to recover for this exceptional loss he must prove 
that at the time of the contract the seller knew of special circum¬ 
stances that signalized the probable resale of the goods." 

To turn now to the measure of damages, we must recall that 
the principle here is to effect a restitutio in integrum so far as the 
actionable damage is concerned. The actionable damage, 
namely, that which occurs in the usual course of things, is, as 
we have seen, the loss of the value of the goods at the time and 
place of delivery, diminished by the price. The buyer, therefore, 
must be placed in the position that he would have occupied had 
he received a hundred tons of coal of the specified quality in 
Oxford on January ist after paying for k at the rate of £8 a ton. 
All that is required to put him in Ais position is sufficient money 
to enable him to buy similar coal in the open market. 

"The market value is taken because it is presumed to be the 
true value of the goods to the purchaser. In the case of non¬ 
delivery, where the purchaser does not get the goods he purchased, 
it is assumed that these would be worth to him, if he had them, 
what they would fetch in the open market; and that, if he wanted 
to get others in their stead, he could obtain them in that market 
« that price.’’* 


The actual sum payable by way of damages for the actionable 
damage depends, therefore, upon the difference between the 
market and the contract prices upon the day appointed for 
•^'jlvery. If, for instance, the market price is higher by two 
shillings a ton than that fixed by the contract the buyer is entitled 
to two hundred r* * •• . 

will receive only ■ ,. . 

of Goods Act, :" , • * r '■■■ '. 

provides as follo^vs:— 

Where there is an available market for the goods in question the 
measure of damages is prtma facie to be ascertained by the difference 
between the contract price and the market of current price of the 
goods at the time or times when they ought to have been delivered, 
or, if no time was fixed, then at the time of refusal to deliver.* 


A difficulty in estimating what sum suffices for the purchase of 
similar goods arises where there b no available market. In this 
case the value of the goods must be otherwise ascertained. If, 
tor instance, the buyer has agreed to resell the goods, it is generally 
accepted that their resale price may be taken as representing their 
value, and the seller will be required to pay the difference between 


I '*e**‘s. (1914! A. c. 510. 

[1927! All E R. Reo. 227. as explained in Finlay 6 * Co. > 
’•iiwtk HooTone.CiQzc''-^ -- — -- -- -- '—oiAiir-r 

ti 5 ! 7 ) 2 K. B. 53I; Bn 
Maehtnes, Lid. 

* E. R. 622. 

* ^*'^^**"* V. Chieoulimi Pulp Co., (1911] A. C, 30T, at p. 307. 
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the sale and resale prices even though he had no notice of the 
sub-contract.* 

A slightly different analysis is required in the reverse case 
where it is the buyer who breaks the contract. The loss resulting 
from such a breach must inevitably vary tvith the particular 
circumstances and especially with the character of the seller 
and the local demand for goods of the kind in question. 

If the seller is not a de^er, if, for example, he is a householder 
who has agreed to self an antique table to the defendant, his 
loss is the deprivation of the purchase price upon a certain date, 
less the value of the table that he still unwillingly possesses. 
He wll be indemnified against this loss, therefore, if he is able 
to sell the table to another person and if he recovers from the 
defendant the difference between the price thus received and the 
price fixed by the first contract should the latter be the higher. 
Section 50 of the Sale of Goods Act,* indeed, provides that the 
indemnity shall prime facie be measured on this basis. 

Where there is an available maiket for the goods in question the 
measure of damages is pHmaJacie to be ascertained by the difference 
between the contract price and the market or current price at the time 
or times when the goods ought to have been accepted, of, if no time 
Was ffxed for acceptance, then at the time of refusal to accept. 

Where, however, the plaintiff seller is a dealer in the particular 
goods sold, the position may be different. In such a case, what 
ensues from the breach in the usual course of things is that the 
plaintiff loses the profit that he would have made had the sale to 
that particular buyer been completed, and he is entitled to be 
recompensed for that loss. It is no answer to say that he has 
sold, or may readily sell, the goods to another person, for even 
if he has been successful the fact remains that he has profited 
from one sale instead of from two. This was the position in 
Thompson (iV. L.), Ltd. v. Robinson [Cunmakers), Ltd.,^ where 
the facts were as follows:— 


The defendants refused to accept delivery of a Van^ard motor¬ 
car which they had agreed to buy from the plaintiffs, dealers in neW 
and second-hand cars, carrying on business in the East Riding 0* 
Yorkshire. The price, from which no dealer was allowed to deiwr*' 
was that fixed by the manufacturers. The plainaffs mitigated theif 
loss by persuading their supplier to take the car back. The defen¬ 
dants, while admining their breach of contract, invoked section 50 
of the Sale of Goods Act and contended that they were liable only 
for nominal damages, since the plaintiffs could have sold the w to 
another customer or could, as they had in fact done, return it to 
their supplier. 


On this hypothesis, the plaintiffs had suffered only trivial loss. 
Upjohn, J., however, rejected the contention. Section 50 
provides only a prime facie rule, and it is inapplicable where the 
difference between the contract and the market price docs not 


> Sfroud V. y* ■ ” ’ * , 

Grain Export Cc ■ ' 

Se« also Ktt/ei T ■ • • 

459. at p. 489; . ' 

* [19551 Ch. 177; (19551 I AU E. R. 154 Th« pnndple 
tie case of a contract to hire goods, tnier-opice Telephonts, Ltd. v. R 
Ffttman Co., Ltd., [1958] i Q. B. X90. 
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indemnify the plaintiff for the loss which is normally caused and 
has in fact been caused to him by the breach in question. What 
the plaintiffs had lost ^^•as the profit on that particular bargain. 
In the words of the learned judge:— 

“Apart altogether from authority and statute it would seem to 
me on the facts which 1 have to consider to be quite plain that the 
plaintifTs’ loss in this case is the loss of their bargain. They have 
sold one Vanguard less than they otherwise would. The plamtifFs, 
as the defendants must have known, are in business as dealers in 
mQtor>cara and make their profit in buying and selling motor>cars; 
what they have loit la their profit on the aale of thia Vanguard.”* 


Judgment was, therefore, given for the plaintiffs for £ 6 i is. 9d. 

The learnedjudge also considered the meaning of the statutory Meaning of 
phrase “available market,*' upon which there is little authority, "available 
Does it mean something in the nature of an established market, 
such as the Liverpool Cotton Exchange or the Baltic Exchange ? 

Such had been the opinion of James, L.J., in Dunkirk Colliery 
Co. V. Lever^ 

Though in view of the circumstances the question was academic 
in the instant case, Upjohn, J., favoured a more extended defini¬ 
tion of the expression. In his view, an available market exists if 
the situation in the particular trade in the area is such that the 
goods can freely and readily be resold in the event of the pur- 
^aser’s default.® If, as in the later case of Charter v. Sullivan,* 

Vanpard cars could have been sold as quickly as they came into 
stock, only nominal damages would have been recoverable, for in 
those circumstances the defendants’ default would have been a 
matter of indifference to the plaintiffs. On the contrary, the 
position in the East Riding w-as that the supply of those particular 
cars exceeded the demand and thus the loss of that sale was 
injurious.® It is respectfully submitted, however, that the view of 
Upjohn, J., is to be preferred where the seller is a dealer or a 
manufacturer, for even though he resells the article he will none 
the less have lost his profit on the abortive sale.® 

^ It now remains to consider the case where, owing to special 
circumstances known at the time of the contract to the party ulti- ° 
mately in default, the breach causes losses outside the natural HadUyv 
course of events. The position then is that the horizon of contem- ^ 

plation attributable to him is expanded. He is taken to have '“**'*'• 
contemplated the kind of loss that was liable to arise in the usual 
course of things from a breach, having regard to the special cir¬ 
cumstances of which he had actual or constructive knowledge. 


* hsW, P [19551 1 All E. R. 154. »t p. 157. 

■ ■ adopted in the case of a defaulting seller by the High 

■" - Ijer m Franks v Lyon, [1907] 4 C. L R 1023, 
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Thus the extent of his liability varies with the extent of his know¬ 
ledge. In the Victoria Laundry case, * for instance, the defendants 
knew that the boiler tvas required by a laundry and dyeing firm 
not as a spare part, but for immediate use in the running of its 
business. They should have contemplated, therefore, that some 
loss of business profits would ensue in the normal course of events 
if delivery of the boiler w-erc unduly delayed. But the loss flowing 
from the inability of the firm to fulfil the lucrative dyeing contracts 
was too remote, since the very existence of those contracts was 
unknown to the defendants. 

Thus the crux of the matter is whether the special circum¬ 
stances were within the actual or constructive knowledge of the 
defaulting party at the time of the contract. This may be illus¬ 
trated by two relevant cases. 

In Pilkington v. WoocP the facts were these;— 

In April, 1950, the pUintilT, desiring to live netr hii plsce of 
business in Surrey, bought a house in Hampshire for (fofioo, having 
been advised by the defendant, his solicitor, that the title wss good. 
He raised the purchase money by a bank overdraft and went into 
occupation. In December, 1951, he decided to sell the house as 
he now wished to reside In Lancashire, where he was about to obtain 
employment. A purchaser was found who was willing to p»y 
£7.500 for the house and for certain additional land recently acquired 
by the plamtifT, but it was then discovered that the proper^ was not 
saleable at that price, aince the title was bad. 

The defendant, having admitted that he had been negligent in his 
investigation of the title, was clearly liable to pay by way of 
damages the difference between the market value in April of the 
house with a good title and its market value at that date with the 
defective title, a difference %vhich the learned judge estimated at 
£2,000.® It was claimed, however, that additional damages were 
payable by reason of the following facts. 

The plaintiff gave evidence that his inability to sell the Hampshire 
house had precluded him from raising the money required for the 
purchase of a residence in Lancashire. He had been 
therefore, to reside in a Lancashire hotel during the week aim each 
week-end to visit his wife who had continued to occupy the Hamp¬ 
shire house. In the light of these and other exceptional circum¬ 
stances. he claimed compensation in respect inter aha of the following 
heads of damage: 

(a) The cost of the valuauon of the Hampshire house. 

(t) Interest on his bank overdraft. . 

(e) Expenses resulting from the mode of living forced upon lum 
after he had obtained work in Lancashire, namely, £i 7 S 
hotel expenses. £250 for car journeys between Hampshire an 
Lancashire, £50 for nightly telephone calls to his wife. 

Harman, J., held that none of these items was admissible, since 
at the time of the contract with the solicitor none could be des- 


* [1953] 770, [1953] 2 AU E. R 810. -j / , , » 
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cribed as likely to result from a brea^. The first t\vo items 
derived from the plaintiff’s own impccuniosity, a misfortune 
which, though common enough, %vas not within the actual or 
constructive knowledge of the defendant. To attribute to him 
foresight of the third item would imply a degree of prescience 
possessed by few. In the words of the learned judge:— 

'* The change of place of the plaintifTa employment was not one 
of the chances that could have been known to either of them. It 
was the voluntary act of the plaintiff, not the result of any contract 
existing when the contract was made. The plaintiff chose a new 
job in Lancashire; he might as well have selected one more remote 
in Kamschatka or less remote in Hampshire. The defendant 
cannot be responsible for the expense. The plaintiff might have 
bought or rented accommodation suitable to his new employment, 
and there is no evidence that the defendant knew that his hnancial 
position might render this impracticable. Still less can the defen* 
dant be called upon to pay for the telephone calls, a luxury no doubt 
exemplary, yet uxorious.”^ 

The second authority is Diamond v. Camphell-Jones^ 

In July, t 9 s 6 , the defendants contracted to sell leasehold premises 
in Mayfair to the plaintiff for £6.000. The defendants wrongfully 
repudiated the contract. The only question raised was that of 
damages. 

The plaintiff claimed the profit that he would have made if he had 
wnverted the ground floor Into offices and the four upper floors 
into maisonettes. The defendants, while they acknowledged that 
such a conversion was a possible use of the premises, denied that 
they knew or should have known that the plaintiff had bought 
with this intention. The plaintiff, indeed, admitted that the con¬ 
version was “only one of alternative possible methods of turning 
the bargain to account". Bucklev, J., held that he could recover 
only the difference between the purchase price and the market 
value at the date of the breach of contract. 


“Special circumstances are necessary to justify imputing to_a 
vendor of land a knowledge that the purchaser intends to use it in 
any particular manner. In my judgment neither the fact that [the 
house] was ripe for conversion, nor indeed the fact that everybody 
recognised this, was sufficient ground for imputing to the vendors 
knowledge that the purchaser was a person whose business it was 
to carry out such conversions or tlwt he intended, or was even 
likely, to convert the house himself for profit.*’* 


We have seen that in cases of frequent occurrence, such as Difficolty of 
a contract for the sale of goods, certain rules relating to the 
measure or assessment of damages have gradually been evolved, ^ar to 
w for instance the rule that a defaulting seller must pay to ffie plaintiff, 
buyer the difference between the market and the contract price 
of the goods. But in general there is no specific rule upon the 
matter, and it is left to the good sense of the court to assess as 
it can what it considers to be an adequate recompense for 
me loss suffered by the plaintiff. The assessment may well be 
3 matter of great difficulty, indeed in some cases one of guesswork; 
out the fact that it cannot be made with mathematical accuracy is 


[*953]» All 
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no reason for depriving the plaintiff of compensation. A case 
in point is Chaplin v. Hicks'^ where the facts were these:— 

The defendant, an actor and theatrical manager, agreed with 
the plaintiff that if she would attend a meeting at which he 
proposed to interview forty-nine other actresses, he would select 
twelve out of the fifty and would give remunerative employment 
to each of these successful candidates. He broke his conuact 
with the plaintiff by failing to give her a reasonable opportunity to 
attend the interview. 


In an action for breach of contract, he contended that only 
nominal damages were payable, since the plaintiff would have 
had only a chance of one in four of being successful, a chance 
moreover which depended among other imponderables upon his 
otvn volition. Nevertheless, it was held by the Court of Appeal 
that the award of j^ioo, given by the jury, must stand. 


"Where by contract." said FLrrcircR Moulton, L.J., "* man 
has a right to belong to a limited class of competitors, he is possessed 
of something of value, and it is the duty of the jury to estimate the 
pecuniary value of that advantage if it is taken from him.’’* 

xt of It is clear, therefore, that no court may avoid the task of 

liability assessing damages on iht ground of its difficulty. But,^ as 
amagea. Hicks shows, the inquiry may well be speculative. 

The obligations thus imposed have been increased in recent years 
by the decision of the House of Lords in British Transport Com¬ 
mission v. Gotirley^ that, in the course of assessment, account may 
have to be taken of the plaintiff's liability for taxation. As thff 
object of damages is to compensate the plaintiff, not to 
the defendant, it might indeed seem logical to award the^ plamtutp 
not a gross sum, but a net sum, reached after the deduction of his 
own liabilities to the Inbnd Revenue. Gourley's case itself w'a* 
a decision in the law of tort; but, as the function of damages in 
contract is similarly compensatory and not retributive, the 
principle upon which it rested is no less applicable to contract. 
It has, in fact, been so applied: in Beach v. Reed Co^gotjd 
Cases, Ltd.,* to a claim for wTongfuI dismissal, and in In Rr 
Houghton Main Colliery Co.* to breach of contract in general. 
The principle, however, operates only if the damages awarded to 
the plaintiff will not, in his hands, be liable to taxation. 
wise the plaintiff would in effect pay tax t\rice over and would no 
receive just compensation for the breach of contract or tort com¬ 
mitted by the defendant. 

"It is impossible to mtintain that there can be derived fr^ 
Gourley’s case any principle requiring taxation to be taken 


* 3 K. D. 786. See also v. Mtyriek, [i937] 3 0 

the lower court. 
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account in assessing damages >vhere both the lost earnings or 
profits and the damages are taxable.”^ 


The logic of the principle may be impeccable, but the diffi- Difficulty 
culties involved in its application are formidable. Thus in Beach 
V. Reed Corrugated Cases^ Ltd.^ the plaintiff, had he not been 
wrongly dismissed, would have received as salary over the next 
ten years the sum of ;^48,ooo. But he had a large private fortune 
which, to estimate his tax liability, had to be taken into account. 

In the result, and admittedly as a pure conjecture, Pilcher, J., 
reduced the damages to j(]i8,ooo. So, too, in In Re Houghton 
Main Colliery Co.; 


The company was under contract to pay two employees pensions 
at monthly rates of £160 and respectively. The company 
went into voluntary liquidation. This was, as against the two 
employees, a breach of contract, since it prevented the company 
from continuing to pay the pensions. For the purposes of the 
liquidation the two pension rights were capitalized at ;£i4,ooo and 
£10,000 respectively. 


These two sums had therefore to be treated as damages caused 
by the breach of contract; and, in deference to the decision of 
the House of Lords, Wynn-Parry, J., ruled that they must be 
subject to deduction for income tax. How to assess this deduction 
^ a more difficult question. The learned judge proposed to 
adjourn the case in the hope that the parties’ accountants could 
^*^ch an agreed figure. He offered them "guidance”: thus 
the damages were not to be taken as falling within a single fiscal 
year but were to be spread over a number of years. If unhappily 
the accountants were unable to agree, the case would have to 
come back to him, and he would then have to reach a decision 
as best he could. 

Here as elsewhere, therefore, logic produces practical difficulties, 
its results, moreover, may be ludicrous. In some circumstances 
rtmay wellbechcapertobreaka contract than to keep it; and, if an 
exact rather than a conjectural estimate were required of the 
tax liability involved, a preliminary case on this particular 
^estion might itself have to be fought up to the House of Lords, 
^e whole question was reviewed in 1958 by the Law Reform 
^mmittee,® but, as its members were divided among them¬ 
selves upon the solution, no recommendations were made. In the 
one case of wrongful dismissal, however, the Finance Act, i960, 
nas modified the principle of Gourlev's case by providing that any 
exc^s over £5,000 of the sum awarded to the plaintiff as damages 
Or loss of employment shall be taxable in his hands and thus be 
payable without reduction by the defendant.® The effect of the 
statute is this: 


Effect ol the 
Finance Act, 


An award of £5,000 or less does not attract taxation, and 
therefore the damages must be reduced in accordance with the 
of Gourley's Case. 

_ y the damages awarded exceed £5,000, the excess is taxable in 

ictn’' L.J.. in Parsons v. BS.M. Laboratorses. Ud. [19O4] 
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the plaintiff’s hands, but the first jCs.ooo, since it is not taxable, must 
be reduced.^ 


B. Mitigation. 

given above are subject to this limitation, that the 
to mitigate law imposes a duty upon the plaintiff to take all reasonable steps 
the damage, to mitigate the loss caused by the breach of contract, and debars 
him from claiming compensation for any part of the damage 
which is due to his neglect to do so\ Whether the plaintiff has 
failed to take a reasonable opportunity of mitigation is a question 
of fact dependent upon the particular circumstances of each case, 
and the burden of proving such failure rests upon the defendant.* 
It has thus been held that the master of a ship, upon the failure of 
the charterer to provide a cargo in accordance with the contract, 
should normally accept cargo from other persons at the best freight 
obtainable.* The wrongful dismissal of a servant has often 
raised this question of mitigation- In Brace v. Calder,^ for 
instance: 


retirement of two of the members, and the business was transferred to 
the other two, who offered to employ the plaintiff on the same terms 
as before. He rejected Uie offer. 

The dissolution of the partnership constituted in law a wrongful 
dismissal of the plaintiff, and in his action for breach of contract he 
sought to recover the salary that he would have received had he 
served for the whole period of two years. It was held, however, 
that he was entitled only to nominal damages, since it was un¬ 
reasonable to have rejected the offer of continued employment. 

A particularly instructive case is that of Paysu, Ltd. v. 
Saunders f where the plaintiff had been the victim of a wrongful 
repudiation by the defendant. 

Under a contnet to deliver goods by inttalments, payment to be 
mide within one month of each delivery, less z} per cent, discount, 
the buyers fsiled to msbe punctual payment for the first instalment. 
The seller treated this as sufficient to repudiate the contract, but 
offered to continue deliveries at the contract price if the buyers 
would pay cash at the time of each order. This offer was rejecte . 
The price of the goods having risen, the buyen sued for breaen o 
contract. 

It was held in the first place that the seller was liable in damages, 
since the circumstances did not warrant his repudiation of toe 


1 Sections 37, 38 The primary object of these sections was to 
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contract. On the other hand, it was held that the buyers should 
have mitigated their loss by accepting the seller’s offer, and that 
the damages recoverable were not to be measured by the difference 
between the contract and market price, but by the loss that 
would have been suffered had the offer been accepted. “ In 
commercial contracts,” said Scrutton, L.J., “ it is generally 
reasonable to accept an offer from the party in default.”^ 

But the burden which lies on the defendant of proving that 
the plaintiff has failed in his duty of mitigation is by no means 
a light one, for this is a case where a party already in breach of 
contract demands positive action from one who is often innocent 
of blame. This may be illustrated from PUkington v. Wood, the 
facts of which have already been given*. It was there argued 
by the defendant solicitor that the plaintiff, the purchaser of the 
Hampshire house, should have mitigated his loss by taking pro¬ 
ceedings against the vendor for having conveyed a defective title. 
The proposed action, however, w’ould have involved complicated 
litigation upon a somewhat difficult provision in the Law of 
Property Act, 1925, and it was far from clear that it would have 
succeeded. Harman, J., therefore held that the purchaser was 
under no duty to embark upon such a hazardous venture, merely 
” to protect his solicitor from the consequences of his own 
carelessness.” 

An illustration of a different kind is afforded by Finlay {James) 
Sf Co. V. N. V. Kviik Hoo Tong 

Sugar, which under a contract of sale ought to have been shipped 
in September, was not in fact shipped by the sellers until October. 
They nevertheless tendered a bill of lading which stated, though not 
fraudulently, that the shipment had been made m September. 
This was a breach of contract, since “ it is well settled that on a s^e 
of goods a condition as to the time of shipment is vital and is of the 
essence of the contract” The buyers, being unaware of the late 
ahipment, re-sold the goods to X, & merchants in Bomba)^ under 

a contract containing a clause that *' the bill of lading shall be con¬ 
clusive evidence of the date of shipment.” X. and Co. di^overed 
that the sugar had not been shipped in September, and therefore 
refused to take delivery. 

The buyers were, of course, entitled to recover damages from the 
original sellers, but it was contended that they should have forced 
the sub-contract on X. & Co. by relying upon the conclusive 
evidence clause in the bill of lading. This contention was rejected. 
The Court of Appeal took the view that for the buyers to have 
insisted upon payment by X. & Co. of the agreed price after 
their discovery that the goods were not in accordance 
contract, having been shipped in the wrong month, " would 
violate the standard of morality which should attach to an English 
firm of standing and would in fact ruin their credit in India. ^ 
The problem of mitigation is presented in a special light in 
the case of the so-called "anticipatory breach”. It has already 
been seen that, if a defendant repudiates m May a contract for the 
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delivery of goods in July, the plaintiff has an option.^ On the 
one hand, he may accept the repudiation and sue at once for breach 
of contract: he will then be under the ordinary duty to mitigate.* 
On the other hand, he may refuse the repudiation, hold the 
defendant to the contract and await the date of performance. If 
he prefers this course, the contract remains alive and no question 
of damages or of mitigation has yet arisen. 

"It cannot be said that there is any duty on the part of the plaintiff 
to mitigate his damages before there has been any breach which he 
has accepted as a breach.”* 

The reasoning is logical; but the result may be grotesque. In 
White and Carter (Council), Ltd. v. McGregor^'.'— 

The business of the appellants was to supply Utter bins to local 
councils throughout Great Britain. They were not paid by the 
councils, but by traders «ho hired advertising space on the bins. 
On 26th June, 1957, the respondent agreed to hire space for three 
years beginning on the date %%hen the first advertisement was 
exhibited. Later in the same day the respondent wrote to cancel the 
contract. The appellants refused to accept the repudiation. 


attempt to minimise their loss by procuring other advertisers to 
take the respondent’s place. In due coune they sued the respondent 
for the full contract price. 

The House of Lords, by a majority of three to two, held that they 
were entitled to succeed. 

The implications of the decision were exposed by Lord 
Keith. 

"If it is right it would seem that a man who has contracted to go 
to Hong Kong at his own expense and make a report, in return tor 
a remuneration of £10,000, and who, before the date fixed for tne 
start of the journey and perhaps before he has Incurred any expense, 
is informed by the other contracting party that he has cancelled 0 
repudiates the contract, is entitled to set off for Hong Kong^ an 
produce his report in order to claim in debt the stipulated sum. 

The result, as Lord Keith described it, is "startling”, and invites 
some method of avoiding it which will not offend accepte 
principle. The means may be found, it is suggested, as soon as 
it is realised that the mitigation rule is not a rule J«f genenSt 
functioning in isolation, but an example of the wider if ya§u®r 
doctrine of causation. Alike in contract and in tort a plainti 


* See pp 530-531. 

* ^Co, V. 7 aysen, Tovnstnd S’Co. (1695), i Com. Cas- *40. 
(1896). 12 T. L. R. 211. 

* Shtndt- • 
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by 
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n [1962] Camb. L. J , p. *13 

* [1962] A. C , at p 442. 3 All E R , at p 
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may claim compensation only for the loss caused by the defen¬ 
dants wrongful act: any loss created by his own unreasonable 
wnduct he must bear himself. In a case in 1955, Hodson, LJ., 
had to Consider the question 

whether the damages flow from the breach in accordance with the 
ordinary law of damages for breach of contract. Were they the 
natural and probable consequences of the breach? If not, they are 
tro remote .... The question is one of causation. If the master, 
py acting as he did, either caused the damage by acting unreasonably 
w the circumstances in which he was placed, or failed to mitigate 
e damage, the defendants would be relieved from the liability 
which would otherwise have fallen on them.”* 

The appellants in White and Carter v. McGregor, as they had 
re repudiation, were entitled to remain inactive and 

await the date of performance. But they were not content to be 
passive. They embarked upon a course of conduct which cost 
money, served no useful purpose and was, as they knew, un¬ 
wanted by the respondent. They had chosen, in other words, to 
m ate their loss; and, while under no duty to mitigate, they were 
rely bound not to aggravate the damage. In the words of 
ODSON, L.J., quoted above, they had “acted unreasonably in the 
which they had been placed,” and the respondent 
ould have been “relieved from the liability which would other- 
tse have fallen on him”. Their expense was self-imposed and 
as not caused by the breach of contract. 


C. Liquidated Damages and Penalty 
sbfliTk* ® contract may agree beforehand what sum 

1 P*y®^^® way of damages in the event of breach, as, for 
® builder agrees that he will pay a day for 
Iran I j building remains unfinished after the con- 

ual date for completion. A sum fixed in this manner falls 
into one of t\vo classes. 

be ® genuine pre-estimate of the loss that will 

In contract is broken by the other, 

amo ** called liquidated damages and it constitutes the 

y. ^*^h_no more and no less, that the plaintiff is entitled to 
'^® event of breach without bcine rcauiri 


case It IS called liquidated damages and it constitutes the 
. plaintiff is entitled to 

“ctual dam-- without being required to prove 

*^^***“8** means that it shall be taken as the sum 
u- _ .j* parties have by the contract assessed as the damages to 
paid, whatever may be the actual damage.”* 

pg^^^y»P^sy be in the nature of a threat held over the other 
'vill bl” ® security to the promisee that the contract 

and't b A sum of this nature is called a penalty, 

Eouitv b* been subject to equitable Jurisdiction. Courts of 
*nere^ taken the view that, since a penalty is designed as 
— sec urity for th e performance of the contract, the promisee 

.... *■ * ” ters U<yrd. Pulp and Paptr 

For a IE- * 4 ** PP- 

Oa.nm rd. OtmtTS <?/ Ceorgtdore v. 

» H 11960 ' ^ * 73 - 

•1^ ' * . iti?, »»»Cotton. L-J. 

1* basedexpressed scepticism at’the assumption that a penalty 
C«mt>6eii n * *1*^* i* ts a threat in lerroremol the other party: Vrtdgfv. 

1 * 9 ®-*! A- C. 600, at p. 632; I196JJ I AU E. R. 3S3. 
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is sufficiently compensated by being indemnified for his actual 
loss, and that he acts unconscionably if he demands a sum which, 
though certainly fixed by agreement, may well be disproportionate 
to the injury.^ The rule, therefore, is that a plaintiff who brings 
an action for the enforcement of a penalty can recover com¬ 
pensation only for the damage that he has in fact suffered. He 
is not entitled to recover the sura stated In the contract if he has 
not in fact suffered so much loss. 

*' Beyond the penalty you shall not go; within it you are to give 
the party any compensation which he can prove himself entitled to/'* 

A penalty covers but does not assess the damage.® ^Vhe^e, how¬ 
ever, the stipulated sum does not compensate for the actual loss 
suffered, the plaintiff has an election. He may either sue on the 
penalty clause, in which case he cannot recover more than the 
stipulated sum; or he may sue for breach of contract and recover 
damages in full.* There is no such option in the case of liquidated 
damages. 

It is always, therefore, a question of importance whether a 
conventional sum is liquidated damages or a penalty. This is 
a question of construction “ to be decided upon the terms and 
inherent circumstances of each particular contract, judged of as 
at the time of making the contract, not as at the lime of the 
breach.”* What has to be ascertained is whether it can reason¬ 
ably be inferred that the parties intended to form a genuine 
pre-estimate of the damage likely to ensue from a breach. 

“ The disimction between penaliies and liquidated damages 
depends on the intention of the panics to be gathered from the 
whole of the contract If the inicniion is to secure performance 
of the contract by the imposition of a fine or penalry, then the sum 
specified is a penalty; but if, on the other hand, ^e_ intention is 
to assess the damages for breach of the contract, it is liquidaieo 
damages.”* 

The onus of showing that the specified sum is a penalty lies 
upon the party who is sued for its recovery.’ 

The fact that the panics may have used the expressions 
” penalty ” or " liquidated damages " does not conclude the 
matter, and the court must still decide tvhether the sum Iwed 
is a genuine forecast of the probable loss.® The expressions 
used must not, however, be disregarded, and if, for instance, 
the sum is made payable as a penalty the onus of disproving that 
this is its correct character lies on the party who claims that it was 
intended to be liquidated damages.® 

Certain rules for the guidance of the judge have been laid 
down by the courts and these were usefully summarized by 
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SilA • 
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at p RA ptr Lord Duoodta. 
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Lord Dunedin in Dunlop Pneumatic Tyre Company, Ltd. v. 
Nev) Garage and Motor Co., Lid.^ They are as follows:— 

(а) The conventional sum is a penalty if it is extravagant 
and unconscionable in amount in comparison with the greatest 
loss that could possibly follow from the breach.® 

(б) If the obligation of the promisor under the contract is to 
pay a certain sum of money, and it is agreed that if he fails to 
do so he shall pay a larger sum, this larger sum is a penalty.® 
The reason is that, since the damage arising from breach is 
capable of exact definition, the fixing of a larger sum cannot be 
a pre-estimate of the probable damage. 

(c) Subject to the preceding rules, it is a canon of construction 
that, if there is only one event upon which the conventional sum 
is to be paid, the sum is liquidated damages.^ This was held 
to be the case, for instance, where it was provided in a contract 
for the construction of sewerage works that, if the operations 
were not complete by April 30th, the contractor should pay ;^ioo 
and £5 for every seven days during which the work was unfinished 
after that date.® 

fd) If a single lump sum is made payable upon the occurrence 
of one or more or all of several events, some of which may occasion 
serious and others mere trifling damage, there is a presumption 
(but no more) that it is a penalty.® This presumption, however, 
is weakened if it is practically impossible to prove the exact 
monetary loss that will accrue from a breach of the various 
stipulations. The sum fixed by the parties in such a case, if 
reasonable in amount, will be allowed as liquidated damages.® 
Two cases will illustrate the distinction;—In the Dunlop Pneu~ 
maiic Tyre Co. case ®:— 

The Dunlop Company supplied tyres to the defendants under 
an agreement, headed "Price Maintenance Agreement,” by which 
the defendants bound themselves not to tamper with the marks 
on the goods, not to sell below the listed prices, not to supply persons 
who were on a suspended list, not to exhibit or export without consent, 
and to pay £s by way of liquidated damages for every tyre, tube or 
cover sold or offered in breach of the agreement. 

It Was held that the sum of ^^5 was liquidated damages. A fine of 
£5 for selling, for example, a single tube below the list price might 
seem disproportionate to the harm caused; but the news of the 


extravagant figure. 


* fiOTsT A C 79, at pp et 

* Clydebank Eng\neer%ng and ShtpbuUding Co v. YiqmtTdO'y'Castaneda, 
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Kemble v Farren (iSzg), 6 Bing. 14X. 
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* Elphxnstone (Lord) v Monkland Iron and Coat Co. (1886). ii App Cas 

33t. at p 342. per Lord Watson. Inler-offieeTeUpkonss, Lid. v. Robert Freeman 
Co., , Q B 
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The Court of Appeal reached the opposite conclusion in the 
somewhat similar case of Ford Motor Co. v. Armstrong^ where 
the facts were these :— 

The defendant, a retailer, in consideration of receiving supplies 
from the Ford Company, agreed not to sell any car or parts below 
the listed price, not to sell Ford cars to other motor dealers, and 
not to exhibit any car auppUed by the company without their 
permission. He also agreed that for every breach of this agreement 
he would pay 1^250 as being " the agreed damage which the manu¬ 
facturer will sustain.'* 

In the view of the majority of the Court the £2$^ ^vas a penalty. 
It was not only substantial but was arbitrary and fixed in terrorem, 
for, since it was made payable for various breaches differing in 
kind, its very size prevented it from being a reasonable pre¬ 
estimate of the probable damage.® 

The necessity of deciding between liquidated damages and 
penalty may clearly involve the courts in nice distinctions; and 
the problem has arisen in an acute form on the construction of 
a hire-purchase contract, in this as in other respects a fertile 
mother of actions. Some semblance of order has been imposed 
by the House of Lords in Campbell Discount Co., Lid. v. Bridge.^ 
The appellant made a hire-purchase contract with the respondents 
for a second-hand car. The total hire-jjurchase price was ^482, of 


be able to pay any more, he returned the car to the dealers. Clause 9 
of the contract provided that “if the hiring be terminated for any 
reason before the vehicle becomes the property of the hirer, the hirer 
shall . . . pay to the owners ... by way of agreed compensation 
for depreciation of the vehicle such further sum as may be necessary 
to make the rentals paid and payable hereunder equal to nvo-thirds 
of the hire-purchase price.’* 'ITie respondents sued on this clause 
for C^ob, being t>vo-tbirds of the price less the initial payment and 
the first instalment. 

The County Court judge held that the clause, despite its wording, 
imposed a penalty and dismissed the action. The Court of Appeal 
reversed this decision. They were of opinion that, on the true 
construction of the facts, the hirer had not broken his contract 
but had merely exercised his right to terminate it. As there had 
been no breach, no question of penalty arose and the hirer must 
pay the sum stipulated in the event of termination. The House 
of Lords, by a majority of four to one, restored the judgment of 
the County Court. They held that the hirer had in fact broken 
his contract, that they must therefore decide whether the clause 
offered a genuine pre-estimate of damages or imposed a penalty, 
and that it was a penalty. 

“I find it impossible”, said Lord Morton,^ "to regard the sum 
stipulated in clause 9 as a genuine pre-estimate of the loss that would 

’ (19*5) 3t T. L R 267. , , , ATI 

»It is tempting to cite Aider v. Moore, Ct96t] 2 Q. B. 37. ti9oi],J ^ 
E. R. I. as a modem example of the distinction between penalty and liquidated 
damages: but the case turned essentially on the interpretation of the 
as a whole. learned noi« on the case in 77 L. Q. R.. pp. 300-2. and by 
Mr, R. L. A. Cofl In 24 Mod L. Rev., pp 637-41. 

*(1062) A. C. 600: 11962] I AH E R 38^ ^ 

* Ibid., at pp. 616 and sgi.rcspecthely, applied. E. P. PinaneeCo v 
Dooley [196JI I \V. L.. R. »3«3: VtnUd Domintons Ttutl {C<n«metciai) v. 

11968J I 0- D 34; [1967] a All E. R. 343. 
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be suffered by the respondents in the events specified in the same 
clause . . . This was a second-hand car when the appellant took 
it over on hire-purchase. The depreciation in its value would 
naturally become greater the longer it remained in the appellant’s 
hands. Yet the sum to be paid is laigest when, as in the present 
case, the car is returned after it has been in the hirer’s possession for 
a very short time, and gets progressively smaller as time goes on.” 

In Lord Radcliffe’s words, "it is a sliding scale of compensation, 
but a scale that slides in the wrong direction". It was therefore 
unnecessary to examine the curious conclusion which would seem 
to follow the construction of the facts adopted by the Court of 
Appeal, that the person who keeps his contract is worse off than 
he who breaks it,* 

In conclusion, it is well to heed the salutary warning of Dip- 
lock, L.J., that: “The court should not be astute to descry a 
penalty clause in every provision of a contract which stipulates a 
sum to be payable by one party to the other in the event of a breach 
by the former.” Such a stipulation reflects good business sense 
and is advantageous to both parties. It enables them to envisage 
the financial consequences of a breach; and if litigation proves in¬ 
evitable it avoids the difficulty and the legal costs, often heavy, of 
proving what loss has in fact been suffered by the innocent party.* 


(2) SPECIFIC PERFORMANCE. 

A decree of specific performance is a decree issued by the 
court that the defendant shall actually perform the promise 
that he has made. It is a form of relief that is purely equitable 
in origin and is one of the earliest examples of the maxim that 
equity acts in personam. 

It originated in the realization that there are many cases in 
which the remedy available at common law is not adequate. 
The normal remedy for breach of contract is the recovery of 
damages at common law. In most cases this affords adequate 
reparation, as, for example, where the contract is for the sale 
of goods easily procurable elsewhere, or for the delivery of 
stocks or shares for which there is a free market; but in many 
instances, and especially where a vendor refuses to convey the 
land sold, a mere award of damages would defeat the just and 
reasonable expectations of the plaintifr. The fundamental rule, 
therefore, is that specific performance will not be decreed if 
there is an adequate remedy at law.® In one case, for instance, 
where the court refused specific performance of the defendant’s 
promise to make good a gravel pit which he had quarried, the 
Master of the Rolls explained the position as follows :— 

_ "This court does not profess to decree b specific performance 


* See the discussion of the case by Mr. Wedderbum in [1961J Camb. L. J., 15® 
'*" **■ ..- - --T^. Rev.. 
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of contracts of every description. It is only where the legal remedy 
IS inadequate or defective that it becomes necessary for courts of 
equity to interfere. ... In the present case complete justice can 
be done at law. The matter in controversy is nothing more than 
the sum it will cost to put the ground in the condition in which 
by the covenant it ought to be.”* 


PlaintiS 
must not 
be in breach 
of contract. 


Specific 
performance 
a discre* 
tionary 
remedy 


The question arose recently in Besu'ick v. Beszvick,^ the facts of 
which have already been given.® In that case the plaintiff was not 
only the administratix of her late husband’s estate but also the per¬ 
son to whom the annuity had been made payable by the contract 
between the husband and the defendant. In her action to recover 
the annuity it was argued that her sole remedy was to sue qua 
administratix for damages, but that these could only be nominal, 
since the estate had suffered no loss from the breach. The House 
of Lords rejected this argument as being contrary both to principle 
and authority and granted a decree of specific performance.^ A 
decree of specific performance would clearly have been available to 
the husband had the agreement made the annuity payable in his 
lifetime, and it followed that this remedy was equally available to 
his personal representatives under the instant contract. The 
remedy of damages would not satisfy the demands of justice. 

Where a contract contains interdependent undertakings, a 
plaintiff cannot obtain an order for specific performance if he is in 
breach of his own obligations or if he fails to show that he is ready 
and willing to perform his outstanding obligations in the future. 

The exercise of the equitable jurisdiction to grant specific 
performance is not a matter of right in the person seeking relief, 
but of discretion m the court. * This does not mean that the 
decision is left to the uncontrolled caprice of the individual judge, 
but that a decree which would normally be justified by the 
principles governing the subject may be withheld, if to grant it m 
the particular circumstances of the case will defeat the ends ol 
justice. 


Indeed,” said Lord Parker, ” the dominant principle has 
always been that equity will only grant specific perforrnance it, 
Under all the circumstances, it is just and equitable so to do. 

Thus the plaintiff will be left to his remedy at law if a decree of 
specific performance would inflict a hardship on the defendant, 
as for example where the enforcement of a restrictive covenant 
would be a burdensome futility owing to a change in the neighbour¬ 
hood brought about by the plaintiff himself;® or where the 
defendant will be unable to enter the land that he has agreed to 
buy unless he is fortunate enough to obtain a licence from 
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adjoining o^vners;* or where the plaintiff attempts to take 
. r’-vi—•• r-*-*-’ ** —'•r ‘-v the defendant.® 

. ■ ■ ' ‘ ■ is that want of mutuality The pnncipie 

; ' ^ • nee. In other words, it 

must be clear that at the time when the contract was made the 
remedy would be available to cither party in the event of a breach.^ 

Thus, an infant cannot maintain an action for specific performance, 
since it is not maintainable against him.* Again, if the defendant 
agrees to form a company for the purpose of working the plaintiff’s 
patent, and the plaintiff agrees that he will devote the whole of his 
time to the interests of the company, there can be no specific per¬ 
formance at the instance of the plaintiff for, as we shall see,® he 
himself cannot be compelled to render personal services to another.® 

The general principle of mutuality is subject to several excep¬ 
tions. If, for instance, the defendant has signed the memorandum 
required by section 40 of the Law of Property Act, ^925,’ in order 
to render a contract to sell land actionable against “the party to be 
charged", it is specifically enforceable at the instance of the 
plaintiff, though he himself has signed nothing.® 

In accordance with the general principle that equity does 
nothing in vain there are two particular types of contract of which are 
specific performance will not be granted. These are contracts not spea- 
for personal service, and those in which performance cannot be 
ensured without the constant superintendence of the court. 

Since it is undesirable, and indeed in most cases impossible, 
to compel an unwilling party to maintain continuous personal soaaiser- 
relations with another, it is well established that a contract for vices 
personal services is not specifically enforceable at the suit of 
either party. 


“The courts,” said Jessel, M.R., "have never dreamt of 
enforcing agreements strictly personal in their nature, whether they 
are agreements of hiring and service, being the common relation of 
master and servant, ' • the purpose 

of pleasure, or for • • 1, or for the 

purpose of charity < , ' 


This denial of relief has been extended to contracts of agency,*® 
of partnership** and of apprenticeship.** In all such cases the 
must pursue his remedy at law. 

The only possible relief other than damages that can be 
granted to the plaintiff in such a case is an injunction, i.e., an s„^ces°* 

- ...— may be 

‘ benne v. Light (1837), 8 Dc G. M. ft G. 774, entouiaged 

’ow#>ra. p 224 by mjunc- 

, Pi^ght V Bolland (1828), 4 Russ 298 This controversial principle is tion. 
'discussed in Hanbury. Modern Equity (6th Edn ). pp 59 i -5 It « not 
oured in the USA,; see Restatement of the Law of Contracts, s 372. 
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order which forbids the defendant to perform a like personal 

service for other persons. V *■—i-——« —r..„/ . rr/-1 

the defendant has agreed 
theatre in London for thre 

sing elsewhere during that period, it is obvious that an injunction 
prohibiting a breach of the negative part of the agreement may 
tempt the defendant to fulfil the positive part. The question is 
whether the courts will coerce the defendant in this oblique 
manner. They are confronted with a dilemma, for they must 
not decree specific performance of a contract for personal services, 
and they must not encourage a deliberate breach of contract by 
refusing an injunction in a case which Is normally subject to 
this form of relief. 

Since the decision of Lord St. Leonards in Lumley v. Wagner 
it is well settled that the courts have jurisdiction to forbid the 
infringement of a negative stipulation, even though it is accessory 
to a positive covenant for the performance of personal services. 
The inability of the plaintiff to prove that he will suffer damage if 
the stipulation is broken is not a bar to the grant of an injunction.^ 
Thus injunctions have been issued in the case of agreements not 
to sing elsewhere than at the plaintiff’s theatre not, during the 
period of employment, to engage in any business similar to that 
carried on by the employer ;* and not, during the period of 
employment, to act as a film artist for any motion picture company 
other than the employers.® 

Nevertheless the courts invariably refuse the issue of an 
injunction if it will inevitably result in the enforcement in specie of 
a contract not otherwise specifically enforceable.® 

If, for instance, A. agrees to give the whole of his lime to the 
service of D. and not to serve anybody else in any capacity whatever, 
an injunction will not be granted, for its inevitable result would 
be to compel A. to work for B. or otherwise to starve. It is one 
thing to tempt him to perform the contract, another to subject 
him to irresistible compulsion. As Lindley, L.J., said in a 
leading case :— 

“What injunction can be granied in this particular case which 


specifically perform the agreement into which he has entered.'” 

On the other hand, if A. agrees to serve B. as a film actress, and 
not to act for another film company, an injunction will be 

* ( 1 S 52 I, I De G. M. & C 604 
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injunction was refused on this ground in I'a^e One lUcords, Ltd. v. lint-on. 
[1907] 3 All E U 822, [iViS] « W. R. 157. The court, however. hM a 
discretion and may sever acosenant which, as it stands, is too wide; liely-a-tuu 
VuT/hr and Fire Alarm Co. v. CtiUr, [1926J Ch. 009. 
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granted forbidding her to break the negative stipulation,. In this 
case she is not faced with the alternative of starvation or of 
service with B., since there are many other ways in which she 
may earn a living.^ 

The distinction which the judges have drawn in these cases 
borders upon sophistry, and suggests that, while bound to follow 
Lumley v. Wagner when it forms a precise precedent, they are 
ready to adopt any possible argument to avoid it.* Thus in recent 
years they have insisted that in no circumstances will an injunction 
be granted unless the defendant has entered into an independent 
negative stipulation by which he expressly precludes himself from 
acting inconsistently with his positive contract.* There is no 
doubt, for instance, that an agreement by the defendant “ to give 
the whole of his time ” to the plaintifTs business, which is positive 
in form, imports the negative stipulation that he will not give 
any of his time to others; but the courts have so far refused to 
say that " because a person has agreed to do a particular thing, 
he is therefore to be restrained from doing everything else which 
is inconsistent with it.”* 

Specific performance will not be decreed if constant super¬ 
vision is required to ensure obedience by the defendant. In the 
words of AshbuRNEr : ” The court only makes a positive order 
for the performance of an aa which can be, as a rule, done uno 
Therefore a continuing contract, to be performed from 
day to day by a series of acts, will not be specifically enforced. In 
Pyan v. Mutual Tontine Wettminster Chamhert Attoetaiion ® :— 


The lessor of a flat in a block of buildings agreed that he would 
appoint a resident porter who should perform certain duties for 
the benefit of the tenants, such as the cleansing of>ihe common 
passages and stairs, the delivery of teners and the acceptance of 
articles for safe custody. He appointed a porter who was by 
avocation a cook and who absented himself for several hours each 
day in order to act aa chef at a neighbouring club. During his 
absence his duties were performed by various boys and charwomen 
not resident on the premises. 


It was held that, though the lessor had committed a breach of 
contract, the only remedy was an action for damages. 

Again the court will not as a rule enforce specific performance 
of a contract to erect or repair buildings, for not only is it unable 
to superintend the execution of the work, but also in most cases 
damages afford an adequate remedy. The one exception to this 
rule occurs where the defendant has purchased or taken a lease 
of land from the plaintiff and has agreed to erect a building 
upon it. In this case the plaintiff will succeed in an action for 
specific performance if the following conditions are satisfied ’:— 

First, the particulars of the work must be so clearly specified 


I. 209; 11930. 


' Bros Piciuret Incorporated v. NtUon, [1937] 1 K. 1 

3 All E R. 160 

* See the remarks of Jesse], M.R., ia FothergtU v. Rotcland (1873}, L. R 
^7 Eq. 132, at pp 14&-1. 

Morttmer v. Beckett, [1920] X Ch. 571. 

Lindl ^* 1 **^°*^ CArmicd/ Co v. Hardman, [1891] a Ch 416. at p. 426, pet 

* Equity, p. 388 
IJ893] I Ch. 116. 

^Wolverhampton Corp. v. Emmons, [1901] i K. B. 515. 
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that the court can ascertain without difficulty exactly what it is 
that requires performance. 

Secondly, the interest of the plaintiff in the performance of 
the work must be of such a substantial nature that he will not be 
adequately compensated for breach of the contract by damages.* 

Thirdly, the defendant must, under the contract, be in 
possession of the land on which the work is to be done.* 

A plaintiff who failed in a suit in equity for specific performance 
was originally driven to sue for damages at common law, and it was 
not until 1858 that the power to award damages as an alternative 
form of relief was conferred upon the Court of Chancery. In 
that year Lord Cairns' Act* provided that in all cases in which the 
court had jurisdiction to grant an injunction or an order for 
specific performance it should be entitled to award damages to 
the party injured either in addition to or in substitution for such 
injunction or specific performance.* A plaintiff, therefore, could 
not claim damages under this Act unless he first proved that he 
^vas entitled to specific performance. The present Chancery 
Division, however, unlike its predecessor the Court of Chancery, 
is in better case, for the judicature Act, 1873,* provided that the 
High Court of Justice and the Court of Appeal shall grant all such 
remedies whatsoever as the parties may appear to be entitled to m 
respect of any legal or equitable claim, so that, as far as possible, all 
matters in controversy may be finally determined. Nowadays, 
therefore, a plaintiff “ may come into court and say, * if you think 
I am not entitled to specific performance of the whole or any part 
of the agreement, then give me damages 

Analogous to the specific performance of contracts is the spe¬ 
cific delivery of goods. At common law the delivery or restitution 
of an article cannot be enforced. The remedy in tort for the 
wrongful ^vithholding of a chattel is either trover for the recovery or 
damages, or detinue for the recovery of possession. A plaintiff, 
however, who succeeds in detinue does not necessarily regain 
possession, for the judgment gives the defendant the option of re¬ 
turning the chattel or of paying its value. Again, the remedy 
against a vendor for non-delivery of the goods sold is an action for 
damages. 

Equity, however, has long possessed jurisdiction to order the 
delivery of specific chattels whether the cause of complaint is 
a breach of contract or not, but it has never been prepared to 
grant this relief unless the article is of such exceptional value and 
importance that damages would clearly be an inadequate remedy. 
Thus specific delivery has been ordered of the famous Pusey 
horn,® an ancient altar piece,® and a valuable painting.*® 


> Molyneut v. Richard. (1906] 1 Ch. 34. at pp. 43-6. 

* Carpenlert Estates, Lid. v. Danes. (1940] Ch. 160; fi94o] 1 All fc- n. 3 

* 21 and 2i Vict, c 27. w f it< 

* The Act was repeal^ by the Statute Law Revision Act, 1883. Dui 

- j—-• — •‘-e repealing Act 


heading Cases tfi Equity. 
dn . pp. 588-9 


. )o 
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The common law rule, however, was modified by the Statutory 
Mercantile Law Amendment Act, 1856, which provided that in jurisdiction 
actions for breach of contract to deliver specific goods the court 
at its discretion might make an order for the delivery of the 
goods without giving the defendant an option to pay damages. 1 
This enactment has been repealed and replaced by the following 
section of the Sale of Goods Act, 1893*:— 

In any action for breach of contract to deliver specific or ascer* 
tained goods the court may, if it thinks fit . . . direct that the 
contract shall be performed specifically, without giving the de¬ 
fendant the option of retaining the goods on payment of damages. 

The power given by this section is exercisable whether the 
property has passed to the buyer or not,* always provided that 
the goods are specific or ascertained.* It is, however, a dis¬ 
cretionary power and will not be exercised if the chattel is an 
ordinary article of commerce of no special value or interest, such 
as a piano® or a set of ordinary chairs,* where damages will be 
adequate compensation for the plaintiff. 


SECTION III. EXTINCTION OF REMEDIES. 

A right of action for breach of contract may be expressly 
relied either by a release under seal or by accord and satisfaction, 
or it may be extinguished by the effluxion of time in accordance 
with the provisions of the Limitation Act, 1939. The first two 
methods have already been described.’ 

The Limitation Act, 1939, contains three provisions that im- The 
pose a time limit within which an action for a breach of a contract statutory 
must be brought. 

First, an action founded on simple contract or on tort shall not (0 
be brought after the expiration of six years from the date on which s°mpie 
the cause of action accrued.* contract 

The expression “cause of action” means the factual situation Meaning of 
stated by the plaintiff which, if substantiated, entitles him to a 
remedy against the defendant.® If, when analysed, it discloses a 
breach of contract, it accrues when that breach occurs, from which 
moment time begins to run against the plaintiff. The fact that 
actual damage is not suffered by him until some date later than the 
breach does not extend the time within which he must sue. If, on 
the other hand, the factual situation discloses the commission of 

^ 19 and 20 Vict. c 97, s. 2. 

* S. 52. 

V. Tanherville, [1909] 2 Cb. 440. at p. 445, ptr Parker, J. 

Specific” means "goods identified and agre^ upon at the time a 
sale IS made ” ; Sale of Goods Act, a 62 (i) " Ascertained ” 

probablv means '• identified in accordance with the agreement after the time 
a contract of sale IS made ■’ ira*/, [1927] i Ch 606, at p 630. Atkin, L.J. 

* Whiteley v H\ll [iqi8) 2 KB. 808, at p 819 
Cohen V Roche, [1927] 1 K. B 169 

^ Supra, pp. 496, 503 

® 2 (i) (a) The period is three years if damages are claimed for personal 
Junes caused by negligence, nuisance or breach of duty, whether the duty 
or not, Law Reform (Limitation of Actions, etc ) Act, 

2 (i) By the Limitation Act, 1963. s. 2, this penod may be extended 
“ conditions are satisfied 

Lelang v. Cooper, [1965] 1 Q B. 232; [1964] 2 All E. R. 929. 
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the tort of negligence, which is not actionable unless actual damage 
is proved, the cause of action does not accrue until the damage is in 
fact sustained. When, therefore, the defendant has acted negli¬ 
gently in the performance of a contract, the time at which the 
plaintiff’s cause of action accrues will not emerge until the source 
of the duty has been determined. Is it a duty imposed by the 
contract or is it the general duty of care required in tort by the law 
of negligence ? This problem arose in Bagot v. Stevens Scanlan 
Co.i on the following facts: 



pipes broke with the result that much damage was caused to the 
land On and April, 1963, the plaintiff sued for damages on the 
ground that the defendant had neglected his duty to use reasonable 
care and skill m the supervision of the work. 

The preliminary question was whether this action was founded on 
contract or on tort. If the duty of care arose ex contractu, the 
action was barred, for the last moment at which its breach occurred 
was at the completion of the work in February, 1957, more than 
six years ago. If the duty arose in tort independently of the con¬ 
tract, the plaintiff's claim was not barred, since his cause of action 
had not accrued until the end of 1961 when the land was damaged. 
It was held that the relationship between the parties was essen¬ 
tially contractual and therefore that the duty arose ex contractu. 

“It was a contractual relationship, a contractual duty, and any 
action brought for failure to comply with that duty is, in my view, 
an action founded on contract. It is also, in my vie^v, an action 
founded on contract alone.”* 


(11) Action 
upon a 
specialty 


(ill) Action 
for an 
account 


Effect of 

defendant's 

fraud. 


Secondly, an action upon a contract under seal cannot be 
brought after the expiration of twelve years after the date on which 
the cause of action accrued.® 

Thirdly, an action for an account (e.g. by a principal apinst his 
agent) cannot be brought m respect of any matter which arose 
more than six years before the commencement of the action.* This 
enactment refers to the equitable remedy which has long super¬ 
seded the common law action for an account. 

The right to an account which exists where there is a fiduciary 
relationship between the parties is not, however, subject to this 
time-limit of six years.® A fiduciary is regarded as a trustee of any 
property that he holds on behalf of others, and the Limitation Act 
provides that an action by a beneficiary for the recovery of property 
still in the hands of a trustee shall not be subject to any statutory 
period of limitation.* 

As a general rule the fact that the plaintiff fails to discover 
the existence of his cause of action until the expiration of the 


*[1966] I Q B 197: [1964] 3 All E. R 377 Young 

* lb\d , atp. 204 ,f>frl>iplock, L J. To the same effect, see i 

(182G). 5 B & C. 259 (Solicitor and client); Jarvxs v. USoy, Davtes, , 
Vandenell &• Co , [1936] i K B 399 (Stockbroker and client). 

* S 2 (3). The penod was formerly 20 years 

* Bwdick V Garrick (1870]. 5 Cli App 233. Soar v Ashuttl, [1893] * 
Q B. 390, especially the judgment of Bowen. L J 

* S 19 (i) (fc) The doctnne ofhowever, applies to such an act 

fn/ra. p 577- 
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statutory period does not prevent the operation of the statute. 
This rule, however, works a hardship where his ignorance has 
been caused by the fraud of the defendant. The plaintiff may 
suffer in two respects. First, his cause of action may be the 
fraud of the defendant, i e., an action of deceit is available to 
him, but he may be ignorant that fraud has been committed. 
Secondly, his cause of action, whatever its nature, may have been 
fraudulently concealed by the defendant, as for example, by the 
deliberate destruction of evidence. Common law and equity 
took different views on these situations. 

In both cases equity took the view that time did not begin to 
run against the plaintiff until he had discovered or ought to have 
discovered the fraud. At common law, on the other hand, the 
defendant’s fraud did not prevent time from running. After the 
Judicature Act, 1873, the equitable doctrine prevailed when the 
cause of action had been fraudulently concealed, but it remained 
doubtful whether it applied to a common law action of deceit 
when the plaintiff was ignorant of the deceit.* 

A similar difficulty existed prior to the statute in the case of 
money paid or property transferred under a mistake of fact. If 
the plaintiff claimed purely equitable relief, as for example where 
a trustee claimed the repayment of money mistakenly paid to a 
ceiiui que trust, time did not begin to run against the plaintiff until 
he had discovered or ought to have discovered the mistake;* 
but in an action at common law time began to run from the date 
of payment or transfer.^ 

The Act of 1939, however, has removed these difficulties and 
has simplified the law by extending the equitable principles to 
all actions to which the statutory periods apply. Section 26 
provides as follows 


Where in the case of any action for which a period of limitation 
is prescribed by this Act, either— 


(a) the action is based upon the fraud of the defendant or his 
agent or of any person through whom he claims or his 



person as aforesaid,* or 

(r) the action is for relief from the consequences of mistake. 


the period of limitation shall not begin to run until the plaintiff 
has discovered the fraud or the mistake, as the case may be, or could 
With reasonable diligence have discovered it: 


Provided that nothing in this section shall enable any action^ to 
be brought to recover, or enforce any charge against, or set aside 
sny transaction affecting, any propicrty which— 


(i) in the case of fraud, has been purchased for valuable 

sideration by a person who was not a party to the fraud 
and did not at the time of the purchase know or have 
reason to believe that any fraud had been committed, or 

(ii) in the case of mistake, has been purchased for valuaWe 

consideration, subsequently to the transaction in which the 


, A Newvjrn. Limitation of Attiont fand Edn.), pp- 3i8-0 

, V. Smtih (1836). a y. & C. (Ex ) 5* 

Uakft V. Courage Co . fioio] r K. B 56 

Ltd.. » K. B 550; I All E- R. 465 

*«» V. SKaw, (1954] a Q- B. 439; li954] a AU E. R. 63S. 
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mistake was made, by a person who did not know or have 

reason to believe that the mistake had been made.' 

For the purposes of this section the word “fraud” is not confined 
to deceit as understood by the common law. It denotes the type of 
conduct that was stigmatized by the old Chancery Court as 
“equitable fraud.”- This concept defies exact definition, but it 
Comprises inter alia “conduct which, having regard to some special 
relationship between the two parties concerned, is an unconscion¬ 
able thing for the one to do towards the other.”^ 

Special provisions arc made to meet the case of a plaintiff 
who is an infant or of unsound mind at the time when his cause 
of action accrues. Such a person may sue despite the disability, 
but is not prejudiced if he fails to do so, for it is enacted that the 
action may be brought at any time within she years from the 
removal of the' disability or from his death, whichever event first 
occurs, notwithstanding that the period of limitation from the 
accrual of the cause of action has expired.* 

It must be observed that there is no extension of time unless 
the disability exists when the cause of action accrues. When time 
has once begun to run it is not stopped by the subsequent 
occurrence of some disability, as for example where the plaintiff 
becomes insane soon after the accrual of the cause of action.® 
Again, if a person under a disability is succeeded by another 
person in like case there is no further extension of time by reason 
of the disability of the second person.® 

Where the same person is affected by successive disabilities, 
as for example where a plaintiff who is an infant at the accrual 
of the cause of action later becomes insane, the question whether 
there is a further extension of time depends upon whether there 
is an interval between the disabilities. Successive disabilities, 
unless they are separated by an interval, exclude the operation 
of the statute. If, for instance, the plaintiff is an infant when his 
cause of action accrues but becomes insane before he reaches his 
majority, time does not begin to run until the insanity is deter¬ 
mined ’, but if he is sane at twenty-one time begins to run against 
him and is not stopped by his later insanity, however soon this 
may occur.^ 

There was one case prior to 1940 in which the disability of 
the defendant prevented time from running, namely, where at 
the time of the accrual of the cause of action he was beyond the 
seas. In this case a statute of Anne provided that time should 


' ‘ .'■—•1 I Q. B 411. [195-41 1 All E. R. 116. 

■ 353. [1965] 1 W. L R 650 (a simple 

■ • • • »alio«, [1958] I W. L R. 563. atp 573- 

* Ss 22 and 31 (2). In this context a person of unsound mind means a 
person who. by reason of mental disorder withm the meaning of the Mental 


‘ S 22 <a) 

• S. 22 (6). 

* Borrows v. Elliton (1871), L. R. 6 Exeb. 128. 
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not begin to run in his favour until he returned from beyond 
the seas.^ This statute has now, however, been repealed.® 

In the particular case of a claim to a debt or other liquidated Effect of 
sum, it has long been recognized that time which has started to 
run against the creditor may be stopped and made to start afresh or part 

* ' .• ' ; sayment made by 

V , ; *• ; tnowledgment or 

• _ ■ ■ ■ ■ .. ■ ’ the full statutory 

j , , • ■ “ • ' , far from uniform 

before 1940. There were express statutory provisions that 
determined the effect of an acknowledgment in the case of actions 
relating to land, but the only enactment that concerned contracts 
was the Civil Procedure Act, 1833,* which applied to specialty 
debts alone. It provided that if a written acknowledgment was 
signed by the party liable upon a contract under seal or by his 
agent, the creditor could sustain an action at any time within the 
next twenty years. There was no direct statutory provision that 
an acknowledgment of a simple contract debt should be effective, 
but a doctrine on the matter was gradually evolved by the courts. 

This judge-made rule was that any acknowledgment which 
amounted to an express or to an implied promise to pay took the 
case out of the statute and made time begin afresh. The existence 
of this doctrine, once it had been judicially established, was 
recognized by two statutes, one of which required that the 
acknowledgment should be in writing and signed by the person 
chargeable,^ while the other made the signature of his agent 
sufficient.® There was frequently, however, the greatest difficulty 
in deciding whether a particular acknowledgment amounted to 
a promise to pay, for if it failed to satbfy this test it was totally 
ineffective®. There is no necessity any longer to discuss the 
somewhat subtle distinctions that formerly obscured the subject, 
for simple contract debts have now been put upon the same 
footing as specialty debts. The Act of 1939 provides 
as follows:— 


Where any right of action has accrued to recover any debt or 
other liquidated pecuniary claim . . . and the person liable or 
accountable therefor acknowledges the claim or makes any payment 
in respect thereof, the right shall be deemed to have accrued on 
and not before the date of the acknowledgment or the last payment.’ 


Such an acknowledgment does not create a new cause of action. 

“The subsection does not change the nature of the right: it 
provides that in the specific drcumsiances of an acknowledgment 
or payment the right shall be given a notional birthday and on that 
day, like the phoenix of fable, it rises again in renewed youth—and 
also like the phoenix it is still itself."* 


The acknowledgment must be in writing and must be signed by 
the person making it.® An acknowledgment or a pajTnent may be 


4 «S: 5 Anne, c. 3, s 19 
imitation Act. 1939. Schedule. 

c‘ 

Statute of Frauds AineDdment Act, 1828 (Lord Tenterden's Act), s. i. 
Mercantile Law Amendment Act, 1856,8. 13. 

See for example Spencer v Hemmerde, [1922] 2 A. C. 507. 

Limitation Act, 1039. s. 23 {4). 

Busch V. Stevens. [1963] i Q. B. 1. atp. 6, [1962] t AllE R 413, at p 415 
Limitation Act, 1939,5 24 (i). 
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made by the agent of the person liable, and it must be made to the 
person, or to the agent of the person, who is the claimant of the 
debt.^ It is not effective unless it is an admission of a present debt 
subsisting at the date of signature. It is not enough to admit that 
the debt existed in the past. Thus normally, the entry of a debt in 
the annual balance sheet of a company does not operate as an 
acknowledgment, since it is usually completed some considerable 
time before it is signed at the annual general meeting. * *• Provided 
that the present existence of the debt is admitted, the precise 
amount of what is due need not be stated. It is sufficient if this is 
ascertainable by extrinsic evidence.® 

The effect of an acknowledgment or a part payment by one 
of a number of persons liable for a liquidated debt is determined 
by the statute. An acknowledgment binds the person acknow¬ 
ledging and his successors only, not his co-debtors ; but a part 
payment binds all the co-debtors unless it is made after the 
expiration of the statutory period, i.e., after the expiration of six 
or twelve years according as the debt is due under a simple or 
a sealed contract.^ A part payment operates for the benefit of 
all the co-debtors, and it is only fair that if they take the advantage 
they should also take the disadvantage; but a payment made after 
the statutory period has run its full course can scarcely be an 
advantage to those who are already free from liability.® 

An acknowledgment is not effective unless it relates to a debt 
or other liquidated sum®. Thus if A. is entitled to recover un¬ 
liquidated damages for breach of a contract by B., an acknow¬ 
ledgment by B. of his liability does not revive the cause of action. 

If the statutory period expires before action brought, the 
plaintiff’s right is not extinguished. He is merely deprived of 
his two remedies of action and set-off. The statute is procedural 
not substantive.® A statute barred debt is still payable despite 
the fact that its payment cannot be enforced by action, and u 
there is any other method by which the creditor can obtain 
satisfaction it is at his disposal. Thus if a debtor pays money 
on account of debts, some of which are statute-barred and some 
not, and does not expressly indicate that the payment is made m 
respect of those which are still actionable, the creditor may 
appropriate the money to those that are statute-barred.® Again 
if a party is entitled to a Hen on goods for a general 
and he gets possession of the goods of his debtor, he may hold 
them until his whole demand is satisfied notwithstanding that it 
is barred by the Limitation Act.’“ 

It is expressly enacted that the statutory provisions shall not 
apply to any claim for specific performance of a contract or for an 


* Limitation Act. s *4 (2). < i » 

* Consolidated Agettetes, Ltd v. Bertram, Ltd , [1965] A C. 470; [I9D4J ^ 
All E R. 282 

* Dungate v Dtingate, [1965] 3 All E R 818. [1965] * ^ ^ I477' 

explaining Good v. Parry, [1963] 2 Q B 418, [1963] 2 All E R 59 

* Limitation Act, s. 25 (5), (6) 

* 5th Intenm Report, p. 28. 

* Whitehead v Howard (1820), 2 Brod. & Bing 372. 

’ Boydell v Brvmmond {1808), 2 Camp 157. at p 162. 

' Rodnguet V Parker, [2967] 1 Q. B 116. [1966] 2 All E- R. 349 
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injunction or for other equitable relief.^ The object of this section 
is to preserve those principles applicable to claims for relief that, 
prior to the Judicature Act, 1873, could be entertained only by 
courts of equity. The attitude of equity with regard to Statutes 
of Limitation and to a failure to pursue a remedy with expedition 
may, so far as contracts are concerned, be summarized in two 
propositions. 

First, in the case of equitable claims that formerly fell within in some 
its concurrent jurisdiction, equity acts on the analogy of the current actron^the^ 
Limitation Act. In the words of Lord Westbury : - analogy of 

the statute. 

“ Where the remedy in equity is correspondent to the remedy at 
law, and the latter is subject to a limit in point of time by the Statute 
of Limitations, a court of equity acts by analogy to the statute, 
and imposes on the remedy it affords the same limitation. This is 
the meaning of the common phrase that a court of equity acts by 
analogy to the Statute of Limitations, the meaning being that, 
where the suit in equity corresponds with an action at law which 
is included in the words of the statute, a court of equity adopts 
the enactment of the statute as its own rule of procedure.”* 


Hence the Limitation Act, 1939, after enacting that its provisions 
shall not apply to a claim for equitable relief, says " except in so 
far as any provision thereof may be applied by the court by 
^ajogy. . . Section 2 (2), for instance, provides that an 
action for an account shall not be brought in respect of any matter 
which arose more than sbe years before the commencement of 
the action. This section does not apply to an equitable claim for an 
account, as for example where the executor of a deceased partner 
claims against the surviving partner, but nevertheless relief will 
be withheld if the statutory period of six years has expired.^ Any 
proceedings in equity to recover a simple contract debt are subject 
to this doctrine of analogy. Thus an action brought in the 
Chancery Division by one cestui que trust against another cestui 
<iue tnist to recover money paid by the trustee to the latter under 
a mistake of fact is in the nature of a common law action for 
money had and received, and, by analogy to the Limitation Act, 
will be barred after the lapse of six years.® 

• second proposition is that in the exercise of its exclusive ^octn 
jurisdiction—in the case of purely equitable claims—equity, in of laches 
accordance with the maxim vigilantibus et non dormientibus lex 
refuses to grant relief to stale claims. A plaintiff who 
has been^ dilate^ in the prosecution of his equitable claim and 
has acquiesced in the wrong done to him is said to be guilty of 
aches and is barred from relief, although his claim is not affected 
y statute of limitation. 

exact rule can be laid down as to when laches will or will 
H ^ * claim. It is a question that depends in each case upon 
e degree of diligence that might reasonably have been expected 
rom the plaintiff, but the two important factors to be considered 
We acquiescence on the part of the plaintiff and the length of the 

S. 2 (7). 

* 5 ^ ** p* 

^obtnson. McLaren v. Public TrusUe, [igix] l Ch. 504. 
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“The doctrine of laches in courts of equity is not an arbitrary 
or a technical doctrine. Where it would be practically urtjusi to 
give a remedy, either because the party has by his conduct done 
that which might fairly be regarded as an equivalent to a waiver 
of it. or where hy his conduct and neglect he has, though perhaps 
not waiving that remedy, put the other party in a situation in which 
it would not be reasonable to place him if the remedy were after¬ 
wards to be asserted, in either of these cases lapse of time and 
delay are most material *’* 

Effect of In the case of contracts the doctrine is well illustrated by an 

suit for” action for specific performance or for the rescission of a contract 

specific ground of misrepresentation. Those who seek specific per- 

performance formance of contracts must be unusually vigilant and active in 
asserting their rights, especially where the subject-matter of the 
contract is one that fluctuates in value from day to day. Thus, in 
the leading case of Pollard v. Clayton -'.— 

The defendants agreed to misc and sell at a fixed price per ton 
to the plaincilTs alt the coal contained in a particular mine After 
performing this contract in part the defendants refused to deliver 
any more coal, but instead sold it to other persons, and when 
objection was taken to their default they referred the plaintiffs to 
their solicitors The plaintiffs waited for eleven months after this 
before filing a bill for specific performance. 

It was held that the delay which occurred after the plaintiffs had 
become aware of the breach of contract was a complete bar to 
their equitable claim. 

The effect of lapse of time upon the right to sue for rescission 
of a contract has already been considered.^ 

This doctrine of laches is preser%’cd by the Limitation Act, 
1939, in a section which provides thatr 

“Nothing in this Act shall affect any equitable jurisdiction to 
refuse relief on the ground of acquiescence or otherNMse ”* 

‘ Lxndsay PetroUum Co v. Hurd (1874), L. R. 5 P. C. aat, at p 239. P^’’ 
Lord Selboroe 

* I K. & J 462 

• Supra p. 259 
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SECTION I. INTRODUCTION AND RATIONALE 


The very title of this chapter will at once lead the practised The 
reader to suspect the pedigree of the cases with which he is to 
deal. The prefix “ quasi ” is commonly used by la^vj'ers when contract ’* 
they wish to extenuate, if not to justify, a classification which, a 
though convenient in practice or hallowed by tradition, is not 
supported by logic. The present instance is no exception to the 
rule. Under the general heading of quasi-contract is grouped 
a number of cases, which, however else they may be rationalized, 
have at least this element in common, that they have little or no 
affinity with contract. A simple illustration is afforded by the 
action to recover money paid by mistake. If a plaintiff, on an 
erroneous interpretation of the facts, pays to the defendant a 
sum of money which he does not really owe, law, no less than 
justice, will require the defendant to restore it. But his obligation 
is manifestly not based upon consent, even in the extended and 
objective meaning borne by the word in the English law, and its 
description as a quasi-contractual liability serves only to emphasize 
its remoteness from any genuine conception of contract. The 
anomaly is not peculiar to our own jurisprudence. In all systems 
and in all ages the difficulty has been experienced of grouping a 
residuary class of case which seems to defy definition. The 
Roman lawyers were content to explain them as misfits. Justinian 
refers to “ those obligations which do not originate, properly 
speaking, in contract, but which, as they do not arise from a 
delict, seem to be quasi-contractual.”* The English lawyers 
may pray in aid the accident of history. It has been seen that 
the action of Assumpsit, accepted in the early part of the seven¬ 
teenth century as the normal remedy for breaches of contract, 
was extended in the latter part of that century to cases which 
in truth were not contractual at all.* It was natural for lawyers, 
whose juristic logic was conditioned by the forms of action, to 
think of these cases in terms of their remedy, and, as Indebitatus 
Assumpsit had an all-pervading odour of contract, to regard 
them as in some measure to be grouped with contract. It has 
thus become necessary to treat of them in a book on contract, 
not only because of their well-established nomenclature, but also 
because they are, in some instances at least, involved almost 
inextricably with contractual language and procedure. 

So long as English lawyers were content to enumerate the Attempts at 
cases of quasi-contract for which they provided a remedy as so 
many species of Indebitatus Assumpsit they evaded the odious task 
of rationalisation. But as soon as the urge was felt to explore their 
juristic basis controversy was bom. The first and most ambitious 
attempt to provide such a basis was made by Lord Mansfield in 
il/ow V. Macferlan in 1760.* He W’as concerned to explain, and 
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not only to apply, the action for money had and received to the 
plaintiff’s use. 


“The gist of this kind of action,” he said, “is that the defendant, 
upon the circumstances of the case, is obliged by the ties of natural 
justice and equity to refund the money.” 


Lord 

Mansfield's 
views 
challenged 
by Lord 
Sumner. 


Divcrsity of 

judicial 

opinion. 


It should be observed that Lord Mansfield did not use the word 
“equity” to denote the jurisdiction of Chancery but as a synonym 
(oT jus naturals.^ Nor, while he based the obligations of quasi¬ 
contract upon the duty of restoring benefits unjustly obtained, 
did he assert that in every such case an action would lie. As he 
declared in Weston v. Dotones, “I am a great friend to the action 
for money had and received, and therefore I am not for stretching, 
lest I should endanger it.”* The principle of unjust benefit 
explained the cases falling within the scope of quasi-contract: it 
did not automatically invoke the remedy. 

Subject to these qualifications the rationalization of quasi¬ 
contract upon the basis of unjust benefit was accepted for over a 
hundred years.* But when, in the course of the nineteenth 
century, the forms of action were replaced by the dichotomy of 
tort and contract, Lord Mansfield’s views were challenged. The 
various aaions grouped under the Insidious title of quasi-contract 
were clearly not tortious; if the new antithesis of the common 
law were inevitable, they must perforce be contractual. And, as 
they were equally clearly not based upon any genuine consent, they 
must rest upon an implied or hypothetical agreement. Such, at 
least, was the conclusion of Lord Sumner in Sinclair v. Brougham 
in 1914.* His major premise was the rigid and exclusive classi¬ 
fication of common law actions Into tort and contract. Into one 
or other category all must fall. It followed that actions for money 
had and received and all other quasi-contractual remedies must 
be classified as contractual. This view was supported by the 
historical fact that their origin lay in the writ of assumpsit. “.Ml 
these causes of action are common species of the genus assumpsit. 
All now rest, and long have rested, upon a notional or imputed 
promise to pay.”® The criterion of unjust benefit, moreover, 
even if, in defiance of true principle, it were to prevail, was vague 
and ambiguous and difficult to apply. 

Lord Sumner’s judgment tended to sway judicial opinion 
against Lord Mansfield’s doctrine. In Holt v. Markham^ Lord 
Justice ScRUTTON referred to the “ now discarded doctrine of 
Lord Mansfield ” and lamented the development of the action for 
money had and received as a " history of well-meaning slopptncsa 
of thought.” In Morgan v. Ashcrojt'' Lord Greene, in more 
temperate language, agreed that “ Lord Mansfield’s views upon 
those matters, attractive though they be, cannot now be accepted 


* SeeFarwfll,L J .iaBayhtv.BuKopof London,[io^l\ i Cb. la?,»t p. 137* 
*(17781.1 l»..OK (K B) 73 .«p 34 t 

•See Edwards v. Dales (1844), 7 Man A G. 590; Freeman v. 

(1869), L. R. 4 Ex, 189; BuUenaod Leake, Precedents of Pleading, 3rd Lon . 


44- 

* [1914! A. C. 398, at p. 433. See also Lord Haldane, at p 415. 
•[I9«4l A. C. al p. 433. 

* I1933I I K. B. 504, at p. 513 

* [1938] t K. B. 49, at p 63 
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as laying the true foundation of the claim.” In Re Diplock, 
Diplock V. Wintle, Wynn-Parry, J., in the Court of first instance, 
regarded the action for money had and received as “ a common 
law action on the case founded upon an implied promise to pay,” 
and the Court of Appeal, while reversing his judgment on other 
grounds, agreed with him on this.^ But the concept of unjust 
benefit has not lacked its judicial supporters. Lord Wright in the 
Fibrosa Case confessed his sympathy with Lord Mansfield.* 

“It is clear”, he said, “that any civilized system of law is 
bound to provide remedies for cases of what has been called unjust 
enrichment or unjust benefit, that is, to prevent a man from retaining 
the money of, or some benefit derived from, another which it is 


law which has been called quasi-contract or restitution.’* 

Lord Wright then pointed out that L/ord Sumner’s observations 
in Sinclair v. Brougham were obiter dicta and added* :— 

“ Serious legal writers have seemed to say that these words of the 
great judge in Sinclair v. Brougham closed the door to any theory 
of unjust enrichment in English law. I do not understand why or 
how. It would indeed be a rediutio ad absurdum of the doctrine of 
precedents. In fact, the common law still employs the action for 
money had and received as a practical and useful, if not complete or 
ideally perfect, instrument to prevent unjust enrichment, aided by 
the various methods of technical equity, which are also available, as 
they were found to be In Sinclair v Brougham," 

So, too, Lord Atkin in United Australia, Ltd. v. Barclay's 
Bank, Ltd., while he found it necessary to admit that the action 
was based upon a fictitious contract, characterized the fiction as 
” obvious,” ” fanciful ” and " transparent.” 

“These fantastic resemblances of contracts invented in order to 
meet requirements of the law as to forms of action which have now 
disappeared should not in these days be allowed to affect actual 
rights. When these ghosts of the past stand in the path of justice 
clanking their medisval chains, the proper course for the judge is 
to pass through them undeterred.”* 

Yet a third school of judges has discreetly treated the whole 
problem as an open question. In three cases, decided in 1950 and 
in 1951, Lord Radcliffe preferred not to argue “whether the 
action for money had and received does or does not depend on an 


‘[*9471 Ch 716. at p 724; 1x947] i All E. R. 522. at pp 527, 528; 
and on appeal, [1948] Ch 465, at pp 480, 481; [1948] a All E. R. 318, at 
p. 326. The House of Lords, affirmuig tbe decision of the Court of Appeal, 
expressed uo opiniou upon the basis of quasi-contract at common law. The 
case IS reported sub nom Mtntstry of HtaSSK v. Simpson, [<9311 A. C. 251; 
(I 9 S 012 a 5 iE. R. IT37. 

* Fibfora Spolka Akcyjna v. Fsirbatm, Lawson Combs Ratbeur, Ltd., 
[* 943 l A. C. 32, at p. 6t. See also his remarks in Brooks Wharf and Bull 
WAar/. Ud. v. Goodman Brothers, [1937] x K. B. 534 . at p. 545; [1936] 3 All 
E.R 696. at p. 707. 

•[*943] A. C. 8 t p. 64 . 

* [* 94*1 A. C. I. at pp. 27-9: [1940] 4 An E. R. 20. at pp. 35 - 37 . I** 
Metropolitan Police Dislnet Receiver v. Croydon Corporaiton. (1957J 2 Q. B. 154, 
infra, p. 5S8, tbe Court of Appeal discussed the questions involvi^ in the 
case in the language of " unjust enrichment “ and " unjust benefit.** ’ 
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imputed promise to pay," Lord Porter thought that “ the exact 
status of the law of unjust enrichment was not yet assured,” while 
Lord SiMONDS more frigidly declined to " embark on the rather 
arid dispute ” as to the basis of the action.^ 

Upon this prolonged judicial controversy three observations 
may be allowed. In the firet place, the dichotomy of tort and 
contract upon which Lord Sumner founded his argument is an 
innovation of the nineteenth century, remote from the develop¬ 
ment of the common law and scarcely to be trusted as a guide 
to its decisions.® To associate the writ of indebitatus assumpHt 
with the idea of agreement is to be guilty of what Lord Justice 
ScRUTTON might have called a “well-meaning distortion of his¬ 
torical perspective”. In the second place, the necessity, to 
which Lord Sumner was driven, of basing the action for money 
had and received on the implication of a contract, betrays the 
difficulties inherent in his solution. In the whole scheme of 
English law few phrases may be found more doubtful and more 
treacherous than that of “implied contract”. In the third_ place, 
the reproach of ambiguity with which Lord Mansfield’s principle 
was visited seems scarcely less merited by Lord Sumner’s creed. 
The proof of unjust benefit is at least as simple and intelligible as 
the pursuit of a Hctttious contract. Lord Justice ScruttoN him¬ 
self seems to have admitted the hazards of the latter exercise and 
to be content to chastise Lord Mansfield without the fatigue of 
constructing an alternative theory. “I agree with Lord Sumner s 
view that it is very hard to reduce to one common formula the 
conditions under which the law will imply a promise to repay money 
received to the plaintiff’s use. I do not think the time has come 
in this case to do it.”® 

Academic, as well as judicial, opinion has been divided upon the 
merits of Lord Mansfield’s doctrine. But in the latest and most 
searching study of English Quasi-Contract Mr. Goff and Mr. 
Gareth Jones have acc^ted as its rationale the principle of unjust 


expense; and thirdly, that it would be unjust to allow mm 10 
the benefit.”* The learned authors have also faced, and turned to 
profit, a contributory difficulty in the analysis and development of 
Quasi-Contract; the fact that it transcends the traditional de¬ 
marcation between law and equity. It is significant that both in 
Sinclair v. Bro"'"^'"^ •*' ri.v/....!, driven to 

examine both < ' ■ 

the former casi 

from contract • ' ' 


* See Boissevain v. Wetl, [1950] A. C. 327, at p. 34X: [x95®J * All E- R. 

728. at p 734: Reading v. A [*951] A C. 507, at p. 513; [*95*1 * ” 
E.R.6t7.atp 619; V Sim/'jim, [195X] A. C. 23*,at p. 375. 

[1950] 2 AUE. R. ti37.atp. 1146. . 

*The point was taken by Lord Dunedin in Sinclair v. Brougham, 1*9*47 
A C 398. at r> 43*. See also Ix>rd Wright in his article on the case. l-tg» 
Essays and Addresses, p. 1. and in 57 L. Q. R., at p too 

* In Noh V. (1923] I K P. 504, at p 514. 

* The Law of ResItIuUon (1966}. by Robert Gofi and Gareth Jones* esp. 
at p. 14. 

* Wnght, Legai Essays and Addresses, p. i. 
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in a distinct and generic doctrine of Restitution, which Lord 
Wright thus envisaged, has been wdely advocated in the United 
States.' In their new book, Mr. Goff and Mr. Gareth Jones 
accept and justify the need for such a merger, which should em¬ 
brace rules not merely of common law' and equity but also of 
admiralty. It will be interesting to see if English judges are now 
ready to follow this generous lead and finally to free Quasi-Con¬ 
tract from its historical associations with Assumpsit. 

SECTION II. CLASSIFICATION OF QUASI- 
CONTRACTS. 

The intractable nature of the material comprised under the 
title of Quasi-Contract is evident not only in the competing offers 
of rationalisation, but also in the varied, and sometimes desperate, 
attempts that have been made at classification. Before the aboli¬ 
tion of the forms of action, it was enough to use the language of 
pleading and to talk of actions for money had and received by the 
defendant to the plaintiff’s use. Since their abolition a more 
logical analysis has been sought, if not found. In 1931 Professor 
Winfield defined “genuine” quasi-contract as “liability, not ex¬ 
clusively referable to any other head of the law, imposed upon a 
particular person to pay money to another particular person on the 
ground of unjust benefit.”” A liability which has to be described 
as “not exclusively referable to any other head of the law” would 
seem especially difficult to disentangle from other and more ortho¬ 
dox types of obligation; and, indeed, the large range of doubtful 
country to be covered is indicated by Professor Winfield’s fourfold 
classification into Pseudo-quasi-contracts, Pure quasi-contracts, 
quasi-contracts alternative to some other form of liability, and 
Doubtful quasi-contracts ’ In The Law of Restitution Mr. Goff 
and Mr. Gareth Jones recognize three main classes: (i) Where the 
Defendant has acquired a benefit from or by the act of the Plaintiff, 
(2) Where the Defendant has acquired from a third party a benefit 
for which he must account to the Plaintiff, (3) Where the Defen¬ 
dant has acquired a benefit through his own wTongfuI act.” Each 
class has a number of sub-divisions. For the purpose of the 
present book, which may not anticipate the judicial or legislative 
adoption of Restitution as a separate and comprehensive branch of 
English law, it is perhaps sufficient to group decided cases under 
two main heads, those which are generally accepted as quasi- 
contractual and those which remain doubtful. 

(i) GENUINE QUASI-CONTRACTS. 

Those cases which are generally accepted as genuine quasi¬ 
contracts may, for the sake of convenience, be considered under 
six separate heads. 

(A) Money paid by the Plaintiff to the Defendant’s Use. 

If the plaintiff has been compelled to pay money for which 
the defendant is liable, he may sue the defendant for the amount 

^ E g The Restatement of the Law of Restitution 

* W'infield, Province of the Law of Tort, p. 119. 

* Ibid., at p. 148. 
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so paid. In this short and simple statement of the law two 
points must be stressed. To succeed in his claim the plaintiff 
must prove (i) that he has been constrained to pay the money 
and (2) that it is money for which the defendant was legally 
liable. 

Voluntary (t) The plaintiff must have been constrained to pay 
payment not the money.—The distinction must be drawn at once between 
recoverable, which the plaintiff has been constrained to pay by reasonable 

fear of some legal process brought or to be brought against him 
and sums which he pays voluntarily on the defendant’s behalf. 
The Roman law, indeed, through its doctrine of Negotiorum 
Gestio, catered for the volunteer who incurred expense in the 
necessary protection of the defendant’s property.^ But the 
English Common Law knows no such doctrine. In the words 
of Lord Bowen, 

“ The general principle ia, beyond all question, that work and 
labour done or money expended by one man to preserve or benefit 
the property of another do not, according to English law, create any 
lien upon the property saved or benefited, nor, even if standing alone, 
create any obligation to repay the expenditure. Liabilities are not 
to be forced upon people behind their backs any more than you can 
confer a benefit upon a man against his will.”* 

Thus in Macclesfield Corporation v. Great Central Railway^ a 
canal company, the predecessors In title of the defendants, had, 
under statutory powers, made a canal by cutting through an old 
highway, which they carried by a new bridge over the canal. The 
roadway of the bridge had become dangerous through lack of 
repair, and the corporation, as the highway authority, called upon 
the defendants to repair it. When the defendants refused, the 
corporation did the work itself. It was held by the Court of 
Appeal that the legal duty to repair was cast upon the defendants 
and not upon the corporation. The corporation had therefore 
acted as a mere volunteer in the work it had done and, whatever 
the remedy whereby the defendants could be required to perform 
their duty, it could not sue the defendants in quasi-contract for 
the sums expended. 

The generally accepted view that common law forbids the 
recovery of a voluntary payment was doubted in the case ot 
Schneider v. Eisovitch.* 

The plaintiff had been injured, and her husband killed, through 
the negligence of the defendant while all three were motoring m 
France. While she %vas still unconscious, her brother-in-law flew 
out from England to help her and bnng her home. It was clear that 
he acted simply as a volunteer. The plaintiff claimed to include his 
expenses in her damages and undertook to pay them over to him. 
Paull, J., allowed her to recover these expenses. “Strict^ legal 
liability is not the be-all and end-all of a tortfeasor’s liability. 
But in the later case of Gage v. King, Diplock, J., felt bound to 
differ from Paull, J.;* and, indeed, the latter’ s judgment is in 

1 Sm Bucklaod, T**t-bcok of Roman Law, and Eda . p. 537’ a 

* Faick$ V. Scottith Imperial Ittturane* Co. (1886). 34 Ch. D. *34. P- ' 

•[igitiaK B.518 , 

* [1960) a Q. B. 430; [i960] X AU E. R. 169. See a note on the case 10 
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conflict with the majority judgments of the Court of Appeal in 
Allen V. Waters & Co.^ It would seem, therefore, that the rule 
excluding voluntary payments from the scope of quasi*contract is 
not only of long standing but remains unshaken. 

The one exception to the rule is in the case of salvage at sea. 
The owner of a ship or of a cargo is bound to compensate a plain¬ 
tiff who rescues his property from imminent peril, and this 
obligation has always been regarded as quasi-contractual. 

" It is a legal liability, arising out of the fact that property has 
been saved, that the owner of the property who has had the 
benefit of it shall make remuneration to those who have conferred 
the benefit upon him, notwithstanding that he has not entered into 
any contract on the subject.’’* 

The exception, however, as it depends, not on the common law, 
but on the maritime law administered in Admiralty jurisdiction, 
is of the character that proves the rule.® 

At common law, therefore, the mere volunteer, officious or 
benevolent, has no right of action. Only if the plaintiff has 
paid money under constraint is he entitled to sue the defendant 
for restitution. The nature of the constraint varies with the 
circumstances. The most direct form is the pressure of some 
such legal process as distress of goods, actual or threatened. A 
simple illustration is afforded by the eighteenth-century case of 
Exall V, Partridge *':— 

Exall had left his carnage upon Partridge’s premises, and 
Partridge’s landlord, as permitted by the current law, distrained on 
all the goods on the premises, including this carriage. To prevent 
the seizure of the carriage. Exall paid to the landlord the arrears of 
rent due by Partridge. It was held that he could recover the sums 
so paid from Partridge. 

A somewhat different form of legal constraint is exemplified by the 
case of Brooks Wharf v. Goodman Brothers ® 

A contract was made between the plaintiffs and the defendants, 
whereby the plaintiffs agreed to warehousecertain goods which the 
defendants were importing from Russia, and the defendants agreed 
to pay certain wharf charges. As soon as the goods were imported, 
the defendants became liable forthe customs duties. But, before the 
defendants had paid them, the goods were stolen from the wharf 
without negligence on the plaintiffs' part. The authorities then made 
a demand on the plaintiffs, as warehousemen, for the amount of the 
duties under the Customs Consolidation Act, 1876, and the plaintiffs 
paid. Had they refused, they would have committed an offence 
against the Act. It was held that the plaintiffs could recover the 
amount as money paid to the use of the defendants. 

In the first of these cases the plaintiff was constrained by the 
threatened loss of his property, and in the second by the fact 
that he would otherwise have committed a statutory offence. 
Each in its different way illustrates the nature of the constraint 
required by the law. To catalogue in detail the types of coercion 
which will create a quasi-contractual liability would be difficult 
and, in the context of this book, improper. One or two further 


- I i\. u. 200. 

* The Ftve Steel Barges (1890), 15 P. D. 142, at p. 146. 
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instances must suffice.* Thus a surety who pays to the creditor 
the whole amount due by the prindpal debtor may recover it 
from the latter, or he may sue for a contribution from his 
co-sureties. In such a case, “ the bottom of contribution is a 
fixed principle of justice, and is not founded in contract.”* So, 
too, one of a number of joint tortfeasors, who has been compelled 
to pay the entire damages to the injured party, may recover a 
contribution from his associates. This right, indeed, was at one 
time denied at the common law;* but, mter a gradual judicial 
amelioration,^ it has now been recognized by statute as a 
general rule.® 

(2) The defendant must have been Icgolly liable to 
pay the money.—The circumstances must show that, although 
for different reasons, each party is under a legal necessity of 
payment. Thus in Brooks Wharf v. Goodman Brothers^ the 
plaintiffs could be made to pay the duties as warehousemen and 
the defendants were liable as importers of the goods. It is, 
however, sometimes a matter of difficulty to determine whether 
a legal liability is cast upon the defendant; and ttvo modem cases 
offer a neat illustration of the problems with which the Cou^ 
may be confronted. These cases, Metropolitan Police District 
Receiver v. Croydon Corporation and Monmouthshire ^ County 
Council V. Smith, as they were based on similar facts and involved 
the same question of law, were conveniently considered together 
by the Court of Appeal.* 

Tt'Z In each case a policeman had been injured through the 

negligence of the defendants. In each case he sued the defendants 

in tort and recovered damages. In each case the Police Authority, 
as required by statute, paid him wages while he was absent from 
duty through illness. In neither case, therefore, could he claim 
from the defendants any suhi representing the loss of \vage 3 , 
since ex hypothesi he had not lost any. In each case the Police 
Authority now sued the defendants in quasi-contract to rwover 
the amount of the wages they had paii This money, it was 
clear, they were bound themselves to pay, and the only question 
was whether, by some means or other, they could fasten an equal 
liability upon the defendants. In the Metropolitan Police case 
Slade, J., gave judgment for the plaintiffs, and in the Monmouth- 
T X defendants. The 

V ' . • • • s . J., and held that 

Reliance was placed upon the conclusion dra%vn from the 
authorities by Lord Wright in Brooks Wharf v. Goodman 
Brothers and thus summarized by Lynskey, J. 

A common “ The essence of the rule clearly is that there must be a co mmon 

liability -- - -——;- _ ^ 

necessary. * The limits of the doctrine are discussed by Winfield in 60 I~ w 

* Per Eyre, C B, in Veering v. tt'tnckelsea (1787), 2 B. & F* *7®* ** 

“ I.. »- 
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liability to pay money to a particular person; that the plaintiff 
has been compelled to pay it by law; that the defendant is liable 
to pay that money; and that the defendant’s debt or liability has 
been discharged by the plaintiff’s payment.’ * 

The fatal flaw in the plaintiffs’ argument in the two police cases 
was that, while they themselves were certainly under a legal 
duty to pay the money represented by the wages, the defendants 
were not. The duty of the defendants was to compensate their 
victims for the loss and injury caused by their negligence. This 
they had done; for, as already observed, the policemen had lost 
no wages and required on this account no compensation. Nor 
could the plaintiffs show that the defendants, by their negligence, 
had caused them any pecuniary loss or enriched themselves at 
the plaintiffs’ expense. In the words of Lord Goddard, “ the 
plaintiffs’ financial position has not been altered by a sixpence. 

Their duty is to pay wages whether the policeman is on duty or 
not, so long as his absence from duty is caused by an injury 
received in the course of his duty.”* Morris, L.J., admitted 
that the defendants were perhaps fortunate in having injured a 
person who must be paid wages whether injured or not. But 
this was a natural ha2ard of the game. 

" The wrongdoer does not know at the moment of the accident 
whether he Is going to incur a targe or a small liability. If he 
knocks down a profeesiona! man earning a large income by his own 
persona] endeavours, the liability for loss of earnings as an item of 
special damage may be very high. If he knocks down somebody 
earning a very low wage, this liability may be low. ... If he 
knocks down somebody who was going to be paid wages whether 
he was at work or not, then it seems to me that there is no liability 
for that item of the damages.”* 

(B) Money paid under a Mistake of Fact. 

The general rule has thus been stated. 

” Where money is paid to another under the influence of a mistake, 
that is, upon the supposition that a specific fact is true which would 
entitle the other to the money, but which fact is untrue, and the 
money would not have been paid if it had been known to the payer 
that the fact was untrue, an action will lie to recover it back.”* 

The obligation thus envisaged, while it is imposed upon the 
defendant against his will and is independent of contract, is agree¬ 
able to commonsense ; but its application is not unattended with 
difficulty. ‘Four points require attention. 

(i) To entitle the plaintiff to recover, the mistake upon which 
he has aaed must be one of fact, not of law. The distinction was ™f“fact.°not 
drawn by Lord Ellenborough in Bilite v, Lumley in 1802 and of law.* 
affirmed in Brisbane v. Dacres in 1813.* The Judicial Committee 
of the Pri\’j' Council, however, held in i960 that a plaintiff 
may recover money paid on a mistake of law provided that he is 


* 2 ah E. R. at p. 8og. See [1937] t K. B. at p, 344. 

*{>957l 2 Q B. 154. at p. 164. 

* I»957J 2 Q. B.. at p. 165. 

Per f^rke, B., in Ktlly v. SoUri (1841). 9 M. 4 W. 54. at p. 58. 

(*8o 2), 2 East. 469, and {1813), 5 Taunt. 143, respectively. See Jackson, 
liuiory c/ Quasi-Contrail. 59-^r. 
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not in pari delicto with the defendant. ^ They relied especially on 
the observations of Lord Mansfield in a number of cases between 
1760 and 1780.® But it is difficult to believe that these observa¬ 
tions survived the decisions in Bilbie v. Lumley and Brisbane v. 
Dacres, In 1943, indeed, Croom-Johnson, J., thought the 
proposition that “a voluntary payment under a mistake of law 
cannot be recovered” to be "beyond argument at this period in 
our legal history”.^ English juristic opinion is categorical. Per¬ 
haps the most impressive statement is that of Professor Winfield 
in his edition of Pollock on Contracts: “money paid under a mis¬ 
take of law cannot in any case be recovered.”^ 

But while, upon the weight and length of authority, the dis¬ 
tinction, it is feared, must still be maintained, the exact demarca¬ 
tion between fact and law has never been determined All that can 
be done in the present context is to indicate, by a citation of op¬ 
posing instances, the considerations present to the minds of judges 
when they seek to make the distinction.* A mistake as to the par¬ 
ticular transaction for which or as to the particular individual to 
whom the money is paid is clearly one of fact. In Admiralty Com¬ 
missioners V. National Provincial and Union Bank of England, Ltd.f 
sums of money paid into the account of a customer of the bank in 
the belief that he was still alive, when in fact he was dead, were 
recovered. In Norwich Union Fire Insurance Society, Ltd. v. 
Price, Ltd .'’:— 

A cargo of lemons shipped from Messina to Sydney were insured 
under a policy of marine insurance. In the belief that the cygo 
had been damaged through a peril of the seas, the insurers paid its 
value to the insured. It later appeared that the lemons had been 
sold «n route, not because of sea damage, but because they were 
found to be ripening so fast as to prevent them reaching their 
destination in a merchantable state. 

It was held that the insurers could recover the payment as money 
paid under a mistake of fact. On the other hand, a mistake as to 
the existence or construction of a statute is equally clearly one of 
law. Thus in Sharp Brothers andKnsght v. Chanfi :— 

The landlord and tenant of a small house agreed that the rent 
should be increased by 6d. a week. For some months the tenant 
paid and the landlord received the rent at the new rate, both parties 


^ HiTiTi Cotton Co , Ltd v Demnit. [i960] A C 192, [i96o]iAlIE R 177 
In The Law of Eeslilution, pp. 79-86. the learned authors support the 
of the Judicial Committee in this case and argue that the crucial test not t 
be found in the distinction betsveen law and fact but in tin. question whet c 
the money was paid to settle an honest claim The argument is 
but the distinction drawn between mistake of law and mistake of fact, dinicu 



* Sawyer and Vtneent v. Windsor Bract. Ltd., [1943] 


st'Conlracl. 


a All E R. 669. 

* 13th Edn, p 378 See also Munkman. The Law of Qui... - . 

p 22; "It has long been established that a mistake of law is not sufficient 
recovery.” Pm/ 

•For a discussion of the difficnlties attending the distinction, se« » 

P. H. Winfield’s article. Mistake ejLaw, in 39 L. Q R., at p. 327 

• (1922), 127 L. T. 452. 

’ [1934] A. C. 455; [1934] AU E R. Rep. 352- 
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being unaware of the passage of a Rent Restriction Act (since 
repealed) which made any such increase irrecoverable by the landlord. 

It was held that the money had been paid under a mistake of law 
and that the tenant could neither sue for it nor deduct it from any 
future payments to his landlord. So, too, in National Pari- 
Mutuel Association, Ltd. V. /?.*:— 

The suppliant company had paid betting duty to the Crown in 
respect of a totalisator, having formed the opinion that they were 
required to do so by s. 15 of the Finance Act, 1926, It was later 
decided by the House of Lords in another case, where the facts were 
similar, that the duty was not payable. 

The Company sought by a petition of right to recover the amount 
of that duty, but failed on the ground that they had acted undera 
mistaken apprehension of the law. In the same way a mistaken 
view of regulations issued under statutory authority precludes 
recovery. In Holt v. Markham^ :— 

The plaintiffs, acting as Government agents, paid the defendant on 
demobilization an excessive gratuity widtout appreciating the fact 
that, by virtue of a certain regulation, he was entitled only to a 
gratuity at a lower rate. 

The mistake was held to be one of law and the plaintiffs failed to 
recover the excess payment. 

In the cases so far cited the line between law and fact may be 
drawn with some degree of precision. But when the parties deeuments. 
act on the interpretation not of a statute or of a statutory regula¬ 
tion but of a private document, the position is less clear. The 
construction of a written contract, as was observed in an earlier 
part of this book,^ is a matter of law. If it is erroneous, it follows 
that the error also is one of law. In Ord v. Ord* :— 

Husband and wife entered into a deed of separation whereby 
the husband covenanted to pay the wife an annual sum of money 
** free of any deduction whatever ”. Assuming that this prevented 
him from deducting income tax, he paid the annuity without such 
deduction. He waa wrong in his assumption, since it had been 
ruled in earlier cases that these words did not apply to income tax. 

It was held by Lush, J., that he could not recover the amount of 
the tax as he had acted under a mistake not of fact but of law. In 
Rogers v. Ingham^ the erroneous construction of a will was 
similarly regarded as involving a question of law. 

While, however, payments made on an erroneous construction 
of a deed, a written contract or a will have thus been held to be * 

made under a mistake of law, It has also been held that ignorance 
of the existence of a private right of property is a mistake of fact, 
even if such ignorance results from a false interpretation of the 
law. In Cooper v. Phibbs* the plaintiff agreed to rent a salmon 
fishery in Ireland in ignorance of the fact that it already belonged 
to him as tenant under a settlement The House of Lords held 
that the plaintiff was entitled to have the agreement set aside and 
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credit to a lady, and the answer is, * You may, she is a single woman 
of large fortune.’ It turns out that the man who gave that answer 
knew that the lady had gone through a ceremony of marriage with 
a man who was believed to be a married man and that she had 
been advised that the marriage ceremony was null and void, though 
it had not been declared so by any Court, and it afterwards turned 
out that they were all mistaken, riiat the first marriage of the man 
was void, so that the lady was married. He does not tel! the 
tradesman all these facts, but states that she is single. That is a 
statement of fact. If he had told him the whole story and all the 
facts and said, ‘ Now, you see, the lady is single,’ that would have 
been a misrepresentation of law.” 

The solution here suggested seems neither satisfactory nor 
conclusive. The same statement would appear to be one of 
fact or of law according merely to the degree of detail by which 
it is accompanied. The judges, in truth, whether they are 
dealing -with misrepresentation or with mistake, have failed to 
find a workable differentiation between law and fact. The failure 
may well be due to the intractable and unrealistic nature of the 
problem. Its artificiality is emphasized by the case of SoUe v. 

Butcher^ already discussed in the section on Common Mistake.^ 

In that case a flat, in existence in 1939, was damaged in the war 
and afterwards repaired and altered. The question was whether 
the reconstruction was so extensive as to make it in substance a 
new flat. If so, it was outside the scope of the Rent Restriction 
Acts; if not, it was within them. It was held by a majority of 
the Court of Appeal that this was a question of fact. The 
diversity of opinion in the Court reflected, not so much the choice 
of the test to be applied, as the form in which the question was 
to be put. If the judges were content to inquire whether the 
flat were new or old, the question was clearly one of fact; but 
if they proceeded to ask whether the Rent Restriction Acts 
applied, this was equally clearly one of law. How they will 
frame their inquiry in any particular situation must remain 
conjectural, and no sure guide can be found in the cases. 

(ii) The mistake of fact upon which the plaintiff relies need Jbstake not 
not have arisen in connection with any supposed contract. In 

Baylis v. Bishop of London* for instance, the plaintiff succeeded wth 
in recovering the amount of a tithe rent-charge which he had contract 
paid in error to a Bishop. But in the majority of the cases the 
mistake is in fact connected with an apparent contract; and, 
where this is the position, it would appear that, to justify a claim 
for the repayment of money in quasi-contract, the plaintiff must 
prove the same sort of mistake as would entitle him to treat the 
contract as void ab initio.* These circumstances have been con¬ 
sidered in an earlier chapter, to which the reader is referred.^ Effect where 

(iii) The person who has paid the money has no right of due 

recovery if he knew that the payment was not due. But suppose 

671; li949]aAl\E R. 1107.wpra.p 202. 

* 1*913] t Cb. 127 

* It has been contended that the legal requirements are not identical in 
the two sets of circumstances and that there may be a mbtake which would 
invalidate an executory contract, but which would not create a cause of 
action for money paid. See 51 L. Q. R., p 650, and 52 ibid, p. 478 (P. A. 

Landon). Theargumentsagamstthiscontentiog which, to the present authors, 
appear convincing, are set out by Mr. T. H. Trior in 52 L. Q R. p. 27, and 
by Professor Hamson in 53 L. Q. R. p. ng. 
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that, though he did not realise the true position, he would have 
known it, had he not been careless in his investigation of the 
facts. Is he still entitled to rely on his mistake or is he debarred 
by his carelessness ? The general rule is that carelessness is 
irrelevant. The means of knowledge are not to be regarded as 
synonymous with knowledge: In Kelly v. Solari ^:— 

The plaintiff was the director of a Life Insurance Company. The 
defendant’s husband had been insured, but had not paid the last 
premium. The insurance had therefore lapsed, and the lapse had 
been noted in the company's office. On her husband’s death, the 
defendant claimed the insurance monies, and the plaintiff, for¬ 
getting the lapse, paid them to her. It was held that the money 
might be recovered by the plaintiff. 

But one qualification of this rule must be observed. The money is 
not recoverable if the Court draws the inference that the plaintiff 
has paid it at his own risk, irrespective of the true state of the facts 
Recklessness or indifference may estop him, where carelessness 
will not. In the words of Parke, B., in the case last cited, 

“ If, indeed, the money is intentionally paid without reference to 
the truth or falsehood of the fact, the plaintiff meaning to waive all 
inquiry into u, and that the person receiving shall have the money 
at all events, whether the fact be true or false, the latter is certainly 
entitled to retain it Out, i! it is paid under the impression of the 
truth of a fact which is untrue, it may, generally speaking, be re¬ 
covered back, however careless the party paying may have been in 
omitting to use due diligence to inquire into the fact. In such a case 
the receiver was noi entitled to it, nor intended to have it."* 

(iv) A question that has long troubled the courts is whether 
the mistake must have led the plaintiff to believe that he tvas 
legally bound to pay the money or whether a purely voluntary 
payment is equally recoverable. On the assumption that the 
facts were as he erroneously supposed them to be, must he have 
thought himself under a legal duty to pay or is it enough that 
he merely wished to make a gift ? If, for instance, A. has given a 
sum of money to B in the erroneous belief that B. is pursuing 
a particular piece of research or has no means of subsistence, 
can he sue in quasi-contract when he discovers his error? 
Bramwell, D., in 1856 had little doubt of the answer. 

" In order to entitle a person to recover back money paid under a 
mistake of fact, the mistake must be as to a fact, which, if true, 
would make the person paying liable to pay the money; not where, 
if true, It would merely make it desirable that he should pay the 
money."* 

This dictum has sometimes been approved and sometimes 
criticiied, but it seems probable that it no longer represents the 
law. The whole question was discussed in the case of Morgan y. 
Ashcroft.* A bookmaker, through the error of his clerk, overpaid 
a client and now sought to recover the excess as money paid 
under a mistake of fact In the Court of Appeal he failed on 


‘{1841). 9 M A W 54 See alsov. Wartng and Cittov. 
’1926IA C. 670 and Twrirfy V IVjUob* <19*3). . [i 953 j * Q ® ‘ 

\ All E ft 10*5 

* 9 M A W., at p. 59 
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two grounds: first, because to unravel the accounts between the 
parties would involve the examination of transactions declared 
void by the Gaming Act, 1845, and, secondly, because, even if 
the position as supposed by the bookmaker had been the true 
position, he would still have been under no liability to pay, and 
the mistake was therefore not such as to entitle him to sue for 
the recovery of the money. 

It is possible to use this dedsion, coloured though it was by 
preoccupation with the Gaming Act, to support the view expressed 
by Bramwell, B. But the Court of Appeal received his dictum 
with considerable reserve. The distinction, in their opinion, was 
not so much between the compulsory and voluntary nature of the 
pa}Tnent as between the serious and trivial character of the 
mistake. It w’as certainly true that a payer who believed himself 
to be discharging a legal duty when he was in fact making a gift 
was labouring under a vital mistake and was entitled to recover 
the money so paid. It was also true that to confuse one species 
of voluntary payment with another could not normally be regarded 
as such a mist^e. In the words of Lord Greene: 

'* If a father, believing that his son has suffered a financial loss, 
gives him a sum of money, he surely could not claim repayment if 
he afterwards discovered that no such loss had occurred.”* 

But it was possible to imagine cases where, despite the voluntary 
character of the transaction, the mistake was still vital. Scott, 
L.J., was prepared to recognize 

” the possibility that there ma^ b« cases of charitable payments or 
other gifts made under a definite mistake of person to be benefited 
or of the aubsuntial nature of the transaction,”’ 

where an action for money had and received would lie. 

The doubts here expressed have now been repeated and, it 
would seem, confirmed by the subsequent case of Lamer v. 
London County Council.^ 

The plaintiff, an employee of the defendants, was called up for 
service m the Royal Air Forec, and the defendants, in pursuance 
of their general policy, made up the difference between his service 
pay and his civil wages. The plaintiff undertook to notify all 
changes in his service pay, but this he failed to do and the defendants 
over»paid him. When he returned to their service, they began to 
deduct from his wages the amount of the over-payment. Before 
this process had been completed, the plaintiff sued to recover the 
sums already deducted, and the defendants counter-claimed for 
the balance of the over-payment. 

The Court of Appeal gave judgment for the defendants. The 
plaintiff admitted that the money had been paid under a mistake 
of fact but argued that it was a purely voluntary payment and 
therefore, in the words of Bramwell, B., money which it was 
merely desirable ” and not necessary that the defendants should 
pay. The Court of Appeal admitt^ that, as the plaintiff was 
under a legal duty to do military service, there was no considera¬ 
tion for the defendants’ promise to supplement his pay and that 



Meaning of 
" inefiec- 
tive." 


Plaintifi's 

option 

where 

contract 

discharged 

by breach. 


596 Part IX. Quasi-Contract. 

this promise could not have been enforced by action in the 
courts. But they also felt that, as the defendants were “ bound 
in honour ” to keep their promise, it should not be regarded as 
wholly gratuitous and must be considered as “ a matter of duty.” 
This attempt to introduce a hybrid obligation, half-way between 
law and morality, is not convincing*,* if the promise was not 
legally binding, it was surely voluntary. It is better to assume 
that, as a result of the decision, the dictum of Bramwell, B., is 
no longer to be accepted as the decisive test of an action brought 
to recover money paid under a mistake of fact, and that, as 
suggested in Morgan v. Ashcroft, a purely voluntary payment 
may be recovered if only it has been induced by a mistake regarded 
by the Court as sufficiently serious in character. 

(C) Money paid in pursuance of an ineffective contract. 

The word ” ineffective *' is not a term of art. It is here chosen 
as a comprehensive expression, free from technical associations, 
to include a variety of cases where the plaintiff has paid money 
to the defendant in pursuance of a transaction which he believes 
to be a contract, but which turns out in fact to be nugatory. The 
transaction may indeed have begun as a valid contract, but have 
been rendered ineffective by the default of the defendant or 
through the operation of the doctrine of frustration ; or, while 
originally assumed to be a contract, it may have been invalidated 
ab initio as a result of mistake or illegality. In either event the 
plaintiff now seeks the return of his money. The cases may be 
grouped Into three classes. 

(i) Total failure of consideration. 

If the plaintiff has paid money to the defendant in pursuance 
of a valid contract and the defendant then fails completely to 
carry out his part of it, the plaintiff is offered an option. He 
may cither rest his claim on the basis of contract and seek damages 
for its breach, or he may treat the contract as at an end and sue 
in quasi-comract for the return of the money. It may seem 
anomalous to allow the plaintiff to alternate beween t^vo incon¬ 
sistent remedies, the one contractual and the other quasi-con- 
tractual. But the position may, perhaps, be justified. _ The 
defendant’s failure is certainly a breach of contract for which an 
action will lie ; but, if it is of a vital character, it may, with equal 
propriety, be regarded as a discharge of the contract. If, then, 
the plaintiff seeks the repayment of his money, his claim may 
have to be based on quasi-contract, as the contract itself has 
ceased to exist. Whatever the merits of this justification, the 
option has been open to the plaintiff since the eighteenth century, 
and its exercise is simply a matter of tactics. Thus in IVilkinson 
V. Lloyd^ :— 

The plaintiff agreed to buy from the defendant certain shar« in * 
private company operating under a deed of settlement. It was 

* It «s countenanced, however, by the dicta of the House of Lords »o 
National Association of Local Cooemment Officers v. Bolton Corporation. 
fi043l A. C. 166, at pp. 180.187; (I94aj a All E R. 423. pp 430. 43<- 

* See JzcVsoa, History of Qaast-Contrael, pp. 84-6 for cases and arguments 

* (1845). 7 Q- B. »7. 
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necessary, under the terms of this deed, for each shareholder to be 
approved by the directors of the company. The plaintiff received 
a transfer of the shares from the defendant and paid for them. 
Meanwhile, before this pa^-ment and without the plamtifTs know¬ 
ledge. the directors had passed a resolution refusing to allow any 
transfer of shares by the defendant, as he had instituted certain legal 
proceedings against the company. The transfer to the plaintiff was 
therefore not approved by the directors. The shares depreciated 
in value. 

The plaintiff could doubtless have claimed damages for this 
depreciation in an action of contract against the defendant. He 
preferred, however, to treat the contract as discharged by the 
defendant’s failure to secure an effective transfer of the shares 
and to sue in quasi-contract for the return of the money. It was 
held that the defendant \V 3 S bound to procure the assent of the 
directors and to take all necessary steps to invest the plaintiff 
with the property in the shares, that his failure to do so went to 
the root of the contract and that the plaintiff could recover. 

For the plaintiff thus to succeed in quasi-contract it is clear Distmctioo 
that there must be a iota! failure of consideration. If the plaintiff 
receives some part of the expected benefit, the contract remains in partial 
being and any action brought can only be in contract for damages, failure of 
In li'/Hfifu/) V. Ilu^Ites:^ tion**^*^^* 


sued the master's executrix to recover the %Nhole, or some part, of 
the premium on the ground of failure of consideration. 

It was held that, as the consideration had not wholly failed, the 
action could not be maintained. In the words of Brett, J., 

“Where a sum of money has been paid for an entire considerauon, 
and there is only a partial failure of consideraUon, neither the whole 
nor any part of such sum can be recovered.” 

While the principle is clear, it is not always easy to distinguish a 
total from a partial failure of consideration. An interesting 
illustration of the problem is afforded by the case of Roxoland v. 
Divall, already discussed in an earlier part of the book.* 

The plaintiff bought a motor car from the defendant and used it 
for several months. He then discovered that the defendant had had 
in truth no title to the car, and the plaintifT was compelled to restore 
it to the true owner. 

The plaintiff sued the defendant to recover the amount of the 
purchase money as on a total failure of consideration. The 
defendant argued, inter alia, that, as the plaintiff had enjoyed the 
use of the car for several months, there was no such total failure, 
and that the plaintiff should be limited to his remedy in damages 
for breach of contract. The Court of Appeal rejected this 
argument. It was the duty of the defendant, as seller, to pass the 


* (1871}, L R 6 C P. 78 If the plaintiff can, and does, restore to the 

defendant such benefit as he has received, be may be able to sue m quasi- 
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property in the car to the buyer, and, if he failed to do so, there was 
a fundamental breach which entitled the plaintiff to treat it as 
discharged. The latter, after all, had contracted, not to hire, but 
to buy the car. As Atkin, L.J., said^:— 

'* It seems to me that in this case there has been a total failure of 
consideration, that ts to say that the buyer has not got any part of 
that for which he paid the purchase money. He paid the money in 
order that he might get the property and he has not got it.” 

The reasoning in this case has since been applied by analogy 
to a contract of hire-purchase. In Warman v. Southern Counties 
Car Finance Corporation^ Ltd.^^ 

the plaintiff made a hire-purchase contract with the defendants for 
a motor-car of which the defendants were described as owners. 
The plaintiff paid 4 of the 12 monthly instalments and then learnt 
that X. claimed to be the owner of the car. He nevertheless paid 
the balance of the instalments and exercised his option of purchase. 
X. then demanded the car and the plaintiff gave it up to him. 

The plaintiff now sued the defendants for breach of the condition 
of title (treated as a breach of warranty ex post facto) and won. 
The defendants counter-claimed for a reasonable sum as rent for 
the hire of the car during the period in which it was in the 
plaintiff’s possession, and lost. There had been a total failure 
of consideration for which, had be been so minded, the plaintiff 
could have sued in quasi-contract and which prevented the 
defendants from recovering any sum of money whether under the 
hire-purchase contract or by way of (juantum meruit. Finnemore, 

J . thus explained the position.’ 

” A hire-purchase agreement is in law an agreement in two parts. 
It is an agreement to rent a particular chattel for a certain length 
of time. If during the period or at the end of the period the hirer 
docs not Wish to buy the chattel, he is not bound to do so. On the 
other hand, the essential part of the agreement is that the hirer 
has the option of purchase, and it is common knowledge—and I 
suppose common sense—that, when people enter into a hire- 
purchase agreement, they enter into it, not so much for the purpose 
of htnng, but for the purpose of purchasing by a certain method, 
by what is, in effect, deferred payments. . . . Now 1 think it 
might well be right to say that, if at any stage the option to purchase 
goes, the whole value of the agreement to the hirer has gone with it. 
If he wanted an agreement merely to hire a car he would make It, 
but he enters into a hire-purchase agreement because he wants to 
have the right to purchase the car; that is the whole basis of the 
agreement, the very foundation of it. 1 should have thought . . • 
that, if the defendants break the contract or are unable to carry it 
out, they are rvot entitled to claim on a sort of quantum meruit and 
lay: 'Anyhow, although ! could not carry out the agreement and 
could not give you the title to this car, you had the use of it for 
six or seven months and you must pay the hiring charges for those 
months 

Ultra Vtrts Special difficulties arise where a company has purported to 
Contracts. a contract which is ultra tires. The purported contract 

docs not in truth c-xist and the company may not be sued upon 
it.* But if a person has paid money to the company In pursuance 
of the supposed contract, may he bring an action in qua si-con- 
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tract? There has been a total failure of consideration, and the 
action would seem to be available. This assumption is supported 
by Re Phoenix Life Assurance Co., Burgess and Stock’s case.^ 
A company, whose powers were confined to the business of life 
assurance, issued policies of marine insurance. The company was 
wound up. It was held that at common law persons who had paid 
premiums on such policies could recover them as money had and 
received to their use, and that they could prove for their amount 
in the wdnding-up of the company. In Sinclair v. Brougham the 
validity of this decision was left open;* and the courts may well 
follow and apply it in the future. In principle the result should be 
the same if the company itself sues to recover money paid to 
another party under an ultra vires contract. In Brougham v. 
Dwyer in 1913 the liquidator of the Birkbeck Building Society was 
held entitled to recover money paid to a customer in the course of 
an ultra vires banking business. But this decision is not easy to 
reconcile with Sinclair v. Brougham, which arose out of the same 
liquidation; and the courts may be reluctant to accept it.® 

(ii) Money paid in pursuance of a void contract. 

The plaintiff may have paid money to the defendant in pur¬ 
suance of a transaction which he thought to be a valid contract, 
but which in truth, through the operation of some rule of law, is 
null and void. As a matter of logic such money should be recover¬ 
able in quasi-contract. The hypothesis upon which its payment 
rested is erroneous, and, as the event shows, it was in fact paid 
for nothing at all. This logical conclusion is, as a general rule, 
accepted by the common law. Thus, as has already been seen, 
money paid on a fundamental mistake of fact may be recovered.^ 

Where, however, the transaction is avoided, not by the common 
law but by statute, the position is more complicated. The 
context of the statute, its purpose or the ambiguities of its lan¬ 
guage, may exclude the logical consequences and prevent the 
recovery of the money. Difficulties have arisen in particular 
upon the interpretation of the Gaming Acts and of the Infants’ 
Relief Act, 1874. These statutes have been dealt with at length 
in earlier parts of this book,* and it is not desired to repeat the 
arguments and conclusions there set forth. The reader is 
reminded only that the transactions caught by these Acts are 
rendered, not illegal, but only void ; and the refusal of the Courts 
to allow a quasi-contractual claim for the return of money paid 
by the plaintiff to the defendant must therefore be based either 
upon the peculiar construction of the statutes or upon the assumed 
dictates of public policy. 

(iii) Money paid in pursuance of an illegal contract. 

When, by the provisions of a statute, or indeed under the 


»(1862) 2 J & H. 441. 

* [*9*4] A C 398, at pp 414 and 440 

Brougham V Dwyer, (1913), ro8 L. T 504 In Bell Hortses, Lid v.Ctly 
ivall Properties, Ltd, Mocatta, J . left the question open [1965} 3 All E. R. 

P ^34. [1966] I Q B 207. at p 226 See Goff and Jones, The Law 
of liestiiuhon, 321-4, and Kenneth Polack. [1966] Camb L. J., pp. 28-31. 

* Supra, p 589 

* Supra, Part IV. Chap. III. and Part V. Quip. I. 
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common law concept of public policy, a contract is rendered void, 
money paid may—as stated above—be recovered unless a 
particular statute provides otherwise. Put when a contract is 
made illegal, whether by statute or as offending public policy, 
the general rule is that a party may not sue to recover his money 
if, to sustain his claim, he must rely on the illegality and disclose 
his guilt. In pari delicto potior est condicio dejendentis. The 
moral reprobation, expressed by Chief Justice Wilmot in 1767, 
still reverberates in the Courts. 

“ Whoever is a party to an unlawful contract, if he hath once paid 
the money stipulated to be paid in pursuance thereof, he shall not 
have the help of the Court to fetch it back again. You shall not have 
a right of action when you come into a court of justice in this unclean 
manner to recover it back."* 

A striking instance of this principle is to be found in the case of 
Parkinton v. College of Ambulance, Ltd. and Harrison. * 

The secretary of the defendant charity fraudulently represented 
to the plainti/f that the charity was in a position to divert the fountain 
of honour in his direction and to procure him at least a knighthood, 
if he would make an adequate donation. After a certain amount of 
bargaining, (he plaintiff paid £3.000 to the charity and undertook 
to do more when the knighthood was forthcoming. The plaintiff, 
however, did not receive the knighthood and sought the return of the 
money as had and received to bis use. 

It was held by Lush, J. that the action must fail. The transaction 
was manifestly illegal and the plaintiff no less clearly a willing 
party to it. 

There are two exceptions to this general rule. In the first place, 
the parties may not be in pari delicto : advantage may have been 
taken of the plaintiff’s comparative innocence or defenceless 
condition. In the second place, there may be a locus pcenitentice: 
the contract may still be executory and nothing may have been 
done to implement the unlawful design. Each of these exceptions 
seems consonant with commonsense, and their implications have 
already been discussed.^ 

(D) Money had and Received fro.m a Third Party 
TO THE Plaintiff’s Use. 

In the preceding spedes of Quasi-Contract the plaintiff and 
the defendant had been in close relationship to each other. The 
plaintiff had paid money to the defendant’s use, or he had paid 
it to him under a mistake of fact, or he had paid it to him in 
pursuance of a transaction which he believed to be a binding 
contract but which, in the event, had proved to be nugatory. 
This close relationship, however, may be lacking. 

Suppose that X. pays money to B. and instructs B. to pay it 
to A.; or that B. has in his hands a fund belonging to X. and 
that X. directs B. to pay A. out of this fund. If B. fails to carry 
out his instructions, may A. sue B. ? It is clear that no contract 


I CoUim v. Blantern (1767). a Wilson, 341. 

* [*9*5l J K. B I See also Bonuvain v. Wetl. [1950) A C 3*7.' 
1 All E R. 7*8. 

* Supra, pp. 327-330- 
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exists between A. and B., and it is equally clear that the mere 
fact that B. may be under a contractual liability to X. and that 
X. wishes to benefit A. will not enable A. to sue B.; for A. will 
be met, at least at common law, by the doctrine of Privity. It 
has nevertheless been held in a number of cases that, once B. 
has notified A. that he is ready and willing to pay the money, 

A. may sue-B. in quasi-contract if B. faik to do so.^ 

This branch of the law has a long if tenuous history. It was History 
held in the fourteenth centuiy that tlie plaintiff could bring the of the 
Writ of Account to recover money which the defendant had 
received from a third party " to his use.”* In 1625 Debt was 
allowed as an alternative to Account, provided that a definite 
sum of money was involved; and later in the same century 
Debt was in practice superseded, here as elsewhere, by Indebitatus 
Assumpsit.^ A few scattered cases are reported in the eighteenth 
and early nineteenth centuries. Perhaps the most instructive is 
the case of Stevens v. Hill in 1805.* 

The defendant was a " navy agent he received moneys payable to 
naval officers. Admiral Smith wrote the lollowing order “ Out of my 
half-pay, which will become due the ist of January, pay to Stevens 
£15.” He sent the order to the plaintiff. The plaintiff brought it to 
the defendant, who said that “he had then no money of Admiral 
Smith’d in his hands, but that he would pay it out of the Admiral’s 
money when he received it.*’ The defendant later received £40 
on the Admiral's account, but did not pay the plaintiff. 

The plaintiff sued the defendant in quasi-contract and obtained 
judgment. In the-words of Lord Ellenborouch, "it was an 
appropriation of so much to the use of the holder of the draft 
and made him liable on the receipt of any money upon the credit 
of which it Nvas drawn." 

In the course of the nineteenth century some confusion was 
caused by the emphasis placed upon privity of contract, which 
was allowed at times to obstruct the plaintiff’s claim. The 
objection was patently improper, and the fallacy was exposed 
by Blackburn, J., in Griffin v. Weaiherby.^ The plaintiff relied, 
not on the original contract between the defendant and the third 
party, but on a distinct and quasi-contractual claim. 

The dearth of recent authority makes the more interesting Shamia 
the case of Shamia v. foory,^ /cory 

The plaintiff was a citizen of Iraq, studying in England to be a 
dentist. The defendant was another citizen of Iraq.-also living in 
England. The plamtifTs brother, X.. lived in Iraq, As a result 
of business dealings between X, and the defendant, the defendant 
owed X. £1,300. X- wished to make a present of £500 to his 
brother, the plaintiff, and asked the defendant to give the plaintiff 


* On this branch of Quasi-Contract, see Jackson, Uxitory of Quast-Contrad, 
PP 30-4. 93-103, Jlunkman, The Law of Quasi-Contracts, pp. 52-61, and Goff 
and Jones, The Law of ResUluiion, pp 369-73, to which books the authors 
wish to acknowledge their debt 

*{1368), Y. B Pasch. 41 Ed. Ill, f. 10, pi. 5: Fifoot, History and Sources 
of the Common Law, pp 272 and 285 

* Hams V. de Bervotr (1624). Croke lac. 687; Brown v. London (1670), 1 
Vent. 152. 

* (1805) 5 Esp. 247 

* (1868) L R, 3 Q. B. 753 

* fi9S81 I Q B 448 fiosSl I AH E R. 111 The case is the subject of 
an interesting discussion by Mr. J. D. Davies in 75 L Q- R 220-33. Tli® 
learned authors of The Law of Resittutton, at p 372, are critical of the decision 
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this sum out of the money due by the defendant to X. The 
plaintiff, when he had been told by his brother of this arrangement, 
wrote to the defendant and asked for the £500. The defendant, 
in reply, sent the plaintiff a letter in Arabic, the translation of which 
appeared to be: '* Enclosed you will find a cheque for £500, which 
belongs to you.” The plaintiff presented the cheque to his bank, 
but it was not paid 

The plaintiff now sued the defendant for money had and received 
to his use. Defendant’s counsel admitted that, where X. had 
transferred to B. a sum of money or a “ fund,” and directed B. 
to pay it to A., B. became liable in quasi-contract to A. as soon 
as he had notified A. that he accepted this liability. But he 
argued that in the present case there was no money or fund to 
which this principle could attach: there was only a debt due by 
the defendant to X. 

Barry, J., rejected this contention. It was not necessary 
that a definite sum of money should have been entrusted to one 
man in order to be transferred to another. Nor was there any 
magic in the word ” ftind.” 


” All that the law requires is that there must be in the hands of 
or accruing to (the defendant) either a sum of money or a monetary 
liability over which the transferor has a right of disposal. It 
matters not from what source the liability arises, and 1 see no 
reason why it should not include a debt for money lent or goods 
sold or services rendered or a debt of any other kind.”^ 


He therefore gave judgment for the plaintiff. 

Summary ntay therefore sue B. for money had and received to his 

existing use provided 

(1) that B. has in his hands money belonging to X. or is under 

a monetary liability of any kind to X.; 

(2) that X directs B. to pay the whole or part of the sum 

involved to A.; and 

(3) that B. notifies A. that he is ready and willing to pay him. 

In the case of Shamia v.Joory, it may be allowed, the invocation 

of Quasi-Contract served the ends of justice, and the extension 
of the doctrine from a specific sum or a particular fund to a 
general ” monetary liability ” seems inherently a natural and 
almost inevitable development.^ It has, nevertheless, some 
Implications interesting implications. The ” monetary liability ” in Shamta 
doctrine "^^s neither more nor less than a debt due upon a 

contract, and it is perhaps worth while to set the result of the 
case against established contractual principles. Three hypo¬ 
thetical situations may be envisaged. 


(i) X. makes a contract with B. whereby X. agrees to write a 
book for D. and D. agrees to pay A. £100. A. is a stranger to the 
contract and may not sue upon it. 

(a) X. makes a coniract with B. whereby X. agrees to write a 
book for B. and D. agrees to pay X. £ioo. X writes the book and 
assigns to A. his right to receive the £100. A. may sue B. if the 
rules for the assignment of choses in action are satisfied.* 

(3) X. makes a contract with B. whereby X. agrees to write a 


»[195SI I All E. R at p 114. 

* The medieval and sescntecnth-ctntuiy requirement that a 
of monej should be insoUed was a facet of the old wTit of Debt. 

* Stifn. pp 4&0-473. 
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book for B. and B. agrees to pay X. £100. X. writes the book 
and then asks 0 . to pay the money to A. 6. is liable to A. in 
quasi'contract provided that he has notified A. that he is ready and 
willing to pay him. 

The third situation may easily be distinguished from the first. 
The parties are not attempting from the outset to make a stranger 
the beneficiary of the contract. It is not, at first sight, so easy 
to distinguish it from the second. In each case it is sought to 
transfer a contractual right, and it would almost seem that, by 
exploiting the action for money had and received, the parties may 
avoid the rules governing the assignment of choses in action. 
If this were indeed the position, the essentials of a statutory 
assignment could be ignored and the controversial question 
evaded as to the function, if any, of consideration in an equitable 
assignment.^ But there is at least one clear distinction between 
the claim in quasi-contract and the assignment of a chose in 
action: Whereas in an assignment the debtor’s consent is 
irrelevant, in quasi-contract it is all important. Unless he has 
acknowledged to the third party his readiness to pay him, he 
cannot be sued by him. 

(E) Claims against Wrongdoers. 

A plaintiff, who has suffered loss through a wrongful act com¬ 
mitted against him by the defendant, may in certain circumstances 
be entitled to sue the defendant in quasi-contract for money had 
and received to his use. He may for instance have been compelled 
by the improper pressure of the defendant to pay money which 
could not lawfully have been demanded from him. In Maskell 
V. Horner^ 

The plaintiff in tqoo started business as a dealer near Spitalfields 
Market. The defendant, who owned the market, demanded tolls 
from him and threatened to seize his goods if he would not pay. 
The plaintiff refused, and the goods were seized. The plaintiff then 
sought legal advice, and, learning that other dealers paid the tolls, 
himself paid under protest. From 1900 to 1912 the tolls were 
demanded each year under threat of seizure and paid under protest. 
In 1912 the Chancery Division of the High Court held that such 
demands were unwarranted, and the plaimifiT then sought to recover 
the sums paid as money had and received to his use. His action 
was successful. 

In such a case as this the defendant’s conduct would not seem 
to come within the definition of a tort, and the action in quasi¬ 
contract affords the only remedy. In the majority of cases, 
however, the defendant will have been guilty of a tort, and the 
plaintiff, if he is allowed to sue in quasi-contract, is offered an 
alternative remedy. Before the abolition of the forms of action 
many circumstances combined to recommend indebitatus assumpsit 
over its competitors in trespass or in case. The plaintiff could es¬ 
cape the dangerous verbosity inherent in the science of special 
pleading, he enjoyed a longer period of time in which to bring his 
action, he could proceed even if the original wrongdoer had died.’ 

* Supra, pp 466-469 

I1915J 3 U. 100. StcaiAoPartterv.BrisloSandExtUrRy.Ce 
t> lizch. 701 

• See Winfield, Province of the Law of Tort, pp 143*6 
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Most of these advantages are now common to both forms of pro¬ 
cedure, but the alternative of quasi-contract still offers sufficient 
advantages over an action in tort to lend colour to the famous 
couplet, 

“ Thoughts much too deep for tears subdue the Court, 

When I assumpsit bring, and god-like waive a tort.*’^ 

Examples It is not profitable to attempt a precise enumeration of the 

types of tort to which the claim in quasi-contract is alternative. 

Sustainable ^t is dear, indeed, that such a claim is out of place where, as in 
defamation, the plaintiff cannot offer a quantitative estimate of 
his loss. But within the limits thus circumscribed the most usual 
cases are those of conversion, trespass and deceit. It was to avoid 
the necessity of proving the exact value of the goods lost that a 
plaintiff first sought to replace conversion by indebitatus assumpsit, 
and the earliest reported instance is that of Lamine v. Dorrell, 
in 1705.^ 

Conversion defendant had acted as administrator and had sold debentures 

forming part of the deceased's estate. The grant of administration 
was subsequently revoked, and the plaintiff, as rightful executor, 
recovered in quasi-contract the proceeds of the sale. 

Po\vELL, J., said :— 

“ The plaintiff may dispense with the wrong and suppose the sale 
made by his consent, and bring an action for the money they weie 
sold for as money received to his use.” 

In trespass a good example is offered by the case of Neate v. 
Harding.^ 

The plaintiff had for some time been in receipt of poor relief. 
The defendants, who were parish officers, suspecting that she had 
been concealing financial resources, entered her house, found a sum 
of money therein and took it away. The entry and the removal of 
the money were trespasses. But it was held that the plaintiff might 
waive the torts and sue for the value of the money m indebitatus 
assumpsit. 

A final illustration may be drawn from deceit. In Refuge 
Assurance Co. v. Kettlevell *:— 

The plaintiff held a policy of assurance on her brother’s life. She 
was disinclined to pay any more premiums, bui was persuaded to 
continue by the Company's agent, who said that, if she paid for five 
more years, she would get a free policy. This statement was false to 
the agent’s knowledge, but was made without the authority of the 
Company. After making pa)‘ments for the five years, the plaintiff 
discovered that she was not to have a free policy. 

It \s3s held that, as the Company had benefited during this period 
by the amount of the premiums, they could be compelled to 
restore their value to the plaintiff in quasi-contract. 

Choice of Since, in all such cases as these, the remedies in tort and in 

remedied. quasi-contract are alternative, the plaintiff may not enforce both; 

he must choose between them. Bui his choice will not finally 

• from TAr C$rcuttfers. an cclojpic by Adolphus, in 1 L Q R , p 233 
U'lnfichi. Protiitce of ike Law of loti. p. ^^5. and Goff and Jon«. J ke Law oj 
Jlestilulion, pp 436-7. 

* t US. Ravni.. 1216 

• (l8jl), 6 fxch. 349. 

* [1909J A. C. 243 
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be determined until he has recovered judgment upon one or the 
other. He is not to get satisfaction twice, but he may try both 
ways of getting it once. The whole question was discussed by 
the House of Lords in United Australia, Ltd. v. Barclays 
Bank, Ltd.^ 

A cheque had been drawn in favour of the plaintiffs. Their 
secretary dishonestly indorsed it to the X- company of which he 
was a director. The defendants collected the cheque and credited 
the proceeds to the X. company. The plaintiffs sued the X. com- 


was 
t no 


The defendants contended that, as the plaintiffs had pursued 
their remedy in quasi-contract against the company, they had 
waived their claim in tort and had lost their option. But the 
House of Lords gave judgment for the plaintiffs. Lord Simon 
explained the nature of the choice open to them.* 

" The substance of the matter is that [a plaintiff] is claiming 


of facts entitles the plaintiff to claim either form of redress. At 
some stage of the proceedings the plaintiff must elect which remedy 
be will have. There is, however, no reason of principle or con¬ 
venience why chat stage should be deemed to be reached until the 
plaintiff applies for judgment." 


(F) Claims on a Quantum Meruit. 

The common law has long provided a convenient remedy 
when the plaintiff seeks, not a precise sum alleged to be due to 
him, but a reasonable remuneration for services rendered. He 
is then said to sue on a quantum meruit. Confusion has been 
caused in classifying the cases to which this remedy applies 
through the dual character with which it is invested. Sometimes 
it operates as a legitimate remedy in contract, and sometimes as a 
quasi-contractual remedy. Its incidence thus cuts across the 
logical distinction between contract and quasi-contract.® 

Examples of its application as a purely contractual action 
have already been given.* It is sufficient here to recall the two 
main instances. It may be used to recover a reasonable price or 
reasonable remuneration where a contract has been made for the 
supply of goods or services, and no predse sum has been fixed by 
the agreement®; or it may serve the plaintiff where an original 
contract to which he was a party has been replaced by a new one, 


' [1941] A. C t; [1940] 4 All £. R. 30. See the article on the case by 
Lord Wnght in 57 L. Q R 1S4. 

* Ttgitl A. C. at p 20: [’gto] 4 All E. R. at p. 37 

* On the somewhat delicate character of this distinction, see Winfield, 
Proutnee ef the Law ef Tort, pp. 157-60, and Lord Dennmg, Quantum Meruit, 
55 I- Q- H 54- 

* Supra, pp 489-491. 

* See now Sale of Goods Act. 1893, 3 8 (a). For a simple example of 
quantum meruit in its purely contractual form, see Powell v. Braun, £1954] 
I All E. R. 484. 
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and he now seeks payment for work done or goods supplied under 
this substituted agreement. In the words of Lord Atkin,* 

" If I order from a wine merchant twelve bottles of whisky at so 
much a bottle, and he sends me ten bottles of whisky and two of 
brandy, and I accept them, I must pay a reasonable price for the 
brandy.’* 

But if a plaintiff has made an agreement to do work for the defen¬ 
dant in return for a specified fee and now sues on a quantum meruit 
for extra work done, he must satisfy the court that the original 
agreement has been discharged. He must be off with the old con¬ 
tract before he can be on with the new.* ^ 

The place of quantum meruit in quasi-contract may similarly 
be illustrated by two types of cases. 

In the first place, the plaintiff may seek to recover reasonable 
remuneration for work done in pursuance of a contract, which 
has been discharged by the default of the defendant. In such a 
case quantum meruit may be alternative to a claim in damages 
for breach of contract. Thus in De Bemardy v. Harding ^:— 

*• ''I view the funeral 

of * ■ plaintiff should 

adi • eta, and that he 


It was held that the plaintiff could sue in quantum meruit for the 
work already done, aloerson, B. said :— 

“ Where one party has absolutely refused to perform, or has 
rendered himself incapable of performing, his part of the contract, 
he puts it in the power of the other party either to sue for a breach of 
It or to rescind the contract and sue on a fvantjm mmdt for the work 
actually done.*’ 

The point had previously arisen in 1831 in the difficult case of 
Planchi v. Coffiim.* 

The plaintiff had agreed to write for ’’ThejuvenileLibrary," a 
series published by the defendants, a book on Costume and Ancient 
Armour. He was to receive C^oo on the completion of the book. 
He collected material and wrote part of the book, and then the 
defendants abandoned the series. There were negotiations for the 
publication of the book as a separate work, but these fell through, 
apparently as the plaintiff felt that he had written especially for 
children and that to publish his work as a magnum oput would injure 
his reputation. He claimed afrentativeJy on rhe originaJ contract 
and on a quantum tnennt. 

The claim on the onginal contract seems to have disappeared in 
the course of the argument, perhaps because, as pleaded by the 
plaintiff, it necessitated the completion and delivery of the work 
before the payment was due, and the plaintiff had done neither 
of these things. But, on the alternative submission, it was held; 

(1} that the original contract had been discharged by the 
defendants’ breach. 


»In Sln-fn v Bromley ^ Son. [(919] * K. B. 72*. at p. 728. 

» Gilbert &■ Partners v. Knight, [19^] * All E. R. 24S. 

* 3 Evch- 832. . 

«TTie pleadings tacts andjodgmenta in this case mast be gataerea trom 
the loUowug reports : 5 C. A P. 38; 8 Bing, 14 ; * Uootb ft Scott. 31. 
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(2) that no new contract had been substituted, 

(3) that the plaintiff could obtain 50 guineas as reasonable 
remuneration on a quantum meruit. This claim was inde¬ 
pendent of the original contract and was based on quasi¬ 
contract. 

Tindal, CJ., said — 

“ I agree that, when a special contract is in existence and open, 
the plaintiff cannot sue on a quantum meruit, and part of the question 
here, therefore, was whether the contract did exist or not. It 
distinctly appeared that the work was finally abandoned ; and the 
jury found that no new contract had been entered into. Under these 
circumstances, the plaintiff ought not to lose the fruit of his labour.’ 

Whether or not the claim in quantum meruit is, in any particular 
case, alternative to an action for breach of contract, it is clear 
that it is itself independent of the orii*inal contract between the 
parties and is sustained, not because it represents an agreement 
reached between the parties, but because the law will compel the 
defendant not to disappoint the plaintiff of the “ fruit of his 
labour.” 

The second instance of the use of quantum meruit as a quasi- 
contractual remedy is to be found where the plaintiff has rendered 
services in pursuance of a transaction, supposed by him to be a 
contract, but which, in truth, is without legal validity. The 
rationale here is similar to that employed to support an action 
for money paid in respect of an ” ineffective ” contract,® and 
differs from it only in the circumstance that the plaintiff sues, 
not for the return of a precise sum, but for a reasonable remunera¬ 
tion. A convenient illustration is afforded by the case of Craven- 
Ellis V. Canons, Ltd? 

The plaintiff was appointed managing director of a company by 
an agreement under the company’s seal which provided for his 
remuneration. By the articles of association each director was 
required to obtain certain qualihcation shares within two months of 
his appointment. Neither the plaintiff nor the other directors ever 
obtained these shares. The plaintiff nevertheless, purporting to act 
under the agreement, rendered services for the company and sued 
for the sums specified in the agreement, or, alternatively, for a 
leasonable temuneiation on a ^uaRtum meruit. 

The Court of Appeal held that the agreement was void, since the 
persons purporting to act as directors had no authority and could 
not bind the company. The claim in contract must therefore 
fail. But, as services had in fact been rendered whereby the 
company had benefited, the alternative claim on the quantum 
meruit could succeed. Greer, L.J., was careful to emphasize the 
quasi-contractual nature of this claim. 

" The obligation to pay reasonable remuneration for the work 
done when there is no binding contract between the parties is 
imposed by a rule of law, and not by an inference of fact arising from 


‘ 8 Bing, at p. i6. 

• Supra, pp 596 tl seq. 

• a K B. 403; ^1936! 3 AU E. R. 1066 
Lord Dexmiag in 55 L. Q. R., at p. 34. 
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the acceptance of services or goods. It is one of the cases referred to 
in books on contracts as obligations arising quaii ex conlraetu."^ 

(2) DOUBTFUL QUASI-CONTRACTS. 

In a number of cases where the law affords a remedy, it is 
difficult to determine whether this is founded upon a genuine, 
if tacit, consent and is contractual, or whether it is independent 
of consent and is quasi-contractual. The following are the most 
important of these cases. 

(A) Accounts Stated. 

The plaintiff who sues upon an account stated proceeds upon 
the assumption that the defendant has admitted a debt to be due 
to him. In the course of its long history, however, this remedy 
has become applicable to two separate sets of circumstances.^ 
On the one hand it is applicable where the parties, after a series 
of mutual dealings, have agreed to make up their accounts, to set 
off one item against another, and to be answerable only for the 
balance. If the result of this accounting process is to disclose a 
balance in the plaintiff’s favour, for which he now sues, the action 
is clearly based upon a genuine consent and is contractual in 
character. On the other hand, in the absence of any such mutual 
arrangement, the plaintiff may be suing upon an I.O.U. or other 
acknowledgment by the defendant that a certain sum is due to 
him. If the law attached a liability to this acknowledgment, 
irrespective of its ongin or merits, the liability might well be 
described as quasi-contractual. In the modem law, however, it 
is regarded as no more than prima facie evidence of a debt, which 
may be rebutted by further evidence. It seems better, therefore, 
to treat this type of account stated as a rule of evidence rather 
than of substantive law, and to keep the whole subject outside 
the realm of quasi-contract.’ 

(B) Judgment Debts. 

The liability to pay a sum adjudged to be due by a court of 
competent jurisdiction, whether it be an English, or, in certain 
cases, a foreign tribunal, has sometimes been classified under the 
head of quasi-contract.* It is, of course, clear that, despite its 
traditional title of “Contract of Record,” such a liability,is 
independent of consent. It is also clear that its historical place 
in the forms of action, supported at first by an action of Debt and 
later by Indebitatus Assumpsit, has induced a superficial analogy 
to quasi-contract. But ij^^vould seem absurd, in the modem 


* [1936] 2 K. B. at p 412 Whether a company, which has purported to 
make an ultra vires contract, may itself sne on a quantum merutt w as treated as 
an open question by Mocatta. J , in Bell Houses, Ltd. v Ctty Wall Properties, 
Ltd., [1966] I Q. B 207, at p 226 Doubts have been expressed by Mr. 


Alexandria Engineering Works (1921), 3 ® 1 . 1 - it. I 34 . I’rivy 

Council in Stquetra v. Noronha, [1934} A. C. 332. Cf. Winfield. Province 
of the Law of Tori, pp. ib7-f . _ 

*See Halsbury, taws ef England, srd Edn.. VIII. 8. 447. Jenks. Digest 
of English CiVil Law, 4th Edn, para 697. 
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'* An infant, like a lunatic, is incapable of making a contract of 
purchase in the strict sense of the words ; but if a man satisfies the 
needs of the infant or limatic by supplying to him necessaries, the 
law will imply an obligation to repay him for the services so rendered, 
and will enforce that obligation against the estate of the infant or 
lunatic. The consequence is that the basis of the action is hardly 
contract. Its real foundation is an obligation which the law imposes 
on the infant to make a fair payment in respect of needs satisfied. 
In other words the obligation arises re and not consensu." 

The position is now governed by statute. By section 2 of the 
Sale of Goods Act, 1893, it is enacted that 

Where necessaries are sold and delivered to an infant or minor, 
or to a person who by reason of mental incapacity or drunkenness is 
incompetent to contract, he must pay a reasonable price therefor. 

The emphasis on the actual delivery of the goods, the hypothesis 
of contractual incompetence, the allowance only of a reasonable 
price, all tend to discourage the possibility of basing the action 
upon contract. While, therefore, the question must still be treated 
as open to argument, it would seem better to-day to regard all these 
claims as quasi-contractual*. 
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ABSOLUTE CONTRACT, 
basic rule as to, 507 
mitigation of rule, 507 
ACCEPTANCE, 

assent, inference from conduct, 31, 3* 


seq 

See also Post 
silence, effect of. 39 
waiver, 39, 40 

conditional assent is not, 33, 34 
counter-offer distinguished from, 32 
fact of. establishing, 31 et seq 
goods, of, act inconsistent with seller's 
ownership amounts to, 143, 146 
inchoate agreement does not give nse to, 

35. 36 

incomplete until received by offeror, 41 
postal exception, 42, 43 
invalid where posted after offeree’s 
death, 53 

knowledge of ofler, whether acceptor 
must have, 43. 4^ 

meaningless words no bar to, 36, 37 
"offer and acceptance”, generally. 31 
provisional agreement, effect of. 33, 34 
recall before reaching offeror, 44 
retrospective, may be, 37 
standing offer, amounting to. 3S 
tender, of, 37-39 

written document, parties acting upon 
faith of, 34, 33 
ACCOMMODATION BILL, 
negotiation of, 476 
ACCORD AND SATISFACTION 
definition, ySn., 504 
examples of, 504 
satisfaction— 

may be executory, 503 
question of intention whether execu¬ 
tory, 505 
ACCOUNT 

action for, penod of limitation, 572 
ACCOUNT STATED, 
infant and, 378 
meaning, 378 


ADEQUACY, 
consideration, of. 67 
See also Coksideration 
ADHESION, 
contracts of. 121 

ADMINISTRATION OF JUSTICE. 

contracts prejudicial to. illegal, 319 
ADVERTISEMENT, 
auction, of, not offer to hold it, 27 
legal liability arising from. 98 


AFFIRMATION, 

contract, of, express or implicit, 259 
generally, 249 

lapse of time is evidence of, 259 


as exception to rule that only parties to 
bargain can be bound, 402, 425 
aspects of. 424. 425 

authority coupled with interest is 
irrevocable, 455 
bankruptcy of principal, 458 
commission agreements, 434 
contracts under seal, 437 
death of pnncipal, effect of. 456 
estoppel, by, 427 

examples of, 427, 428 
evidence, parol, to show existence of, 427 
express appointment, creation by, 427 
foreign principal, 438, 439 
formation of, generally, 426-434 
intention of parties, guides to, 43d 
meaning, 424 

mental disability of pnncipal, 437, 458 
necessity, of, mamed woman, 432 
ship’s master. 432 
negotiable instruments. 437, 438 
obligation created between principal and 
agent. 424 

operation of law, termination by, 436- 

45S 

place of. m English law. 424-426 
power of attorney, 437 
presumed, in case of cohabitation. 432- 
434 

pnnapal, where named, can alone sue or 
be sued. 434. 435 

pnvity between pnncipal and third 
party, leads to, 425 
ratification— 

competent pnncipal must exist at 
time of contract, 430. 431 
contract must professedly be made on 
behalf of pnncipal, 429, 430 
generally, 428 

intention of parties as fundamental 
question. 430 
pro-requisite of, 429-431 
relates back to contract of agent, 428 
void contracts cannot be ratified, 431 
renunciation or re%ocation of authority, 
effect of, 452 et seq. 
special contract, as, 424 
termination of, 452-458 
third parties, position of principal and 
agent with regard to, 434-446 
trade usage, 438 

unauthorised acts of agent, 446-452 
undisclosed pnncipal. doctrine of— 
agent may sue or be sued. 440, 441 
generally, 402. 440 
jundical basis of, 443 
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AGENCY —continued 
undisclosed principal— 
right of action. 441 
limitation, 441 

third party, election to sue principal 
or agent. 442, 443 
unlawful, becoming, 456 
AGENT See also Agency 
apparent, may be estopped fromdenying 
authority. 427 
appointment— 
express, 427 
informal. 427 

writing normally not required, 427 
authonty of— 
actual, 446, 447 
apparent or ostensible, 447 
examples of, 448 
express or implied, 447 
factors. 448-450 

local usage, to contract according to, 

448 

meaning, 446 

principal liable only for authorised 
acts, 446 

representation creating apparent 
authority, meaning, 447, 448 
to do what IS usual m particular 
trade, 448 

contract under seal made by, liability, 

437 

deed, authonty to execute, 427 | 

del credere Del credere Agent 
enforcement of contract by. where sup¬ 
posed pnncipal not named, 440 | 

foreign principal, 438, 439 
hire-purchase contract, position of 
dealer in, 423, 42G 

independent contractor distinguished, 

425 

liability of. by express contract, 435 
necessity, of, 432 

negotiable instrument, liability under, 

437. 438 

no rights acquired where no authority, 

450 

save where pnncipal unnamed. 450 
payment to— 
effect of. 443 

where not known to be agent, 444 
position of, 450-452 
pnncipal in fact, as, 430. 440 
ratification of acts of See Acenxv. 
relocation of agency by. 45b 
set-off as against, 445, 44O 
signature by, 179 

third parties, position with regard to. 

434 'fi<f? 

trade usage mav determine position of, 

435 

trustee, entenng into scaled contract as, 

437 

unaiithonsed— 

liability of. 450-452 
luble cicn if ignorant that authonty 
terminated. 452 
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AGENT —continued 
unauthonsed acts of— 
position of— 
agent, 450-452 
principal, 446-450 

wager made on principal's behalf See 
I Wagering Contract 

AGREEMENT, 
commercial, generally. 98-101 
domestic, w-hether giving rise to legal 
relations. 96-98 

express, discharge of coatract by, 496 el 
seq 

phenomena of, ig et seq 
ALIEN ENEMY 
accrued rights of— 
example, 317, 318 
suspension of, 317 
contract with, illegal, 316, 317 
effect of contracts made with. 317 
enemy property not confiscated, 317 
executory contracts, doctrine of abroga¬ 
tion, 317 

meaning, 316, 317 

propnetary rights of, suspension, 318 
AMBIGUITY, 
condition, meaning of, 130 
construed against party inserting term, 
II6. 117, 122 

excluding or limiting term, in. 116 
wording of agreement, in, 100, 101 
APPRENTICESHIP. 

infant, of. 371, 372 
ARBITRATION. 

award in respect of prohibited contract, 

303 

Seoti V Avery clause, 335 
validity of agreement for, 335 
ASSIGNMENT, 
absolute. 461 

mortgage as, 461, 462 
of equitable clause, 4C3 
assignee— 

not subject to personal claims against 
assignor, 470, 471 

subject to defences available against 
assignor, 470 

takes subject to equities, 470. 47* 
bare nght of action not assignable, 471, 

472 

burden of contract, assignability. 477 
charge, by waj' of, 4O3 
chose in action, of— 
common law, not recognised at. 460 
exceptions. 460 
equitable chose. 463. 464 
equity recognises and enforces. 460 
examples of choses in action. 459. 4^ 
existing chose, what constitutes com¬ 
pleted assignment, 467 
future chose in action. 468 
gratuitous agreement for, 466 
Law of I’roperty Act I9*5. 

4^5 

legal chosA, 464 

meaning of ’‘chose in action”, 459 
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ASSIGNMENT—<0M«n«fd 
chose in action— conlmtied 

statutory assignee may sue m own 
name, 464. 465 

completed, ^vhat constitutes— 

existing chose in action, in case of. 
467-469 

generallj', 466, 4O7 
conditional, 462, 463 
consideration, when necessary. 466 
contractual— 

liabilities, of. generally, 477-481 
rights, of, generally, 459 el $tq 
equitable— 

consideration, whether necessary. 466 
effect of. 463. 464 

factors upon which effect depends. 

461. 462 
generally, 460 

no formalities required for, 461 
notice to debtor not necessaiy to 
perfect, 461 
Operation of, 460. 461 
fruits of litigation, of. 472 
meaning, 459 

must not prejudice debtor, 472, 473 
negotiability distinguished from assign¬ 
ability. 474-477 
notice— 

equitable assignment. 469 
form of, 469. 470 
statutory assignment, 469 
novation— 

distinguished from assignment. 473 
implied, 477 
part of fund, of, 463 
pension, of, when void, 270 
re-assignment, 463 
rights incapable of, 471-473 
rules governing, 469 et seq. 
savounng of tort of maintenance, 471 
statutory, essentials of, 465, 466 
vicarious performance, 478, 479 
AUCTION, 

advertisement of, not offer to hold it, 27 
bid at— 

constitutes offer, 27 
retractable before fall of hammer, 27 
sale by, when completed. 27 
without reserve, 27, 28 
AUTHORITY, 

agent, of. See Aceht 

B 

BAILMENT, 

as transaction sut generis, 73 
consideration in relation to, 72. 73 
historical note on. 72 
meanmg, 72 
BANK SHARES, 

contract for purchase of, w hen void, 270 
BANKERS’ COMMERCIAL CREDIT, 
custom of trade binding banker to 
honour, 408, 409 


1 BANKERS’ COMMERCIAL CREDIT 
I —continued 

doubts as to legality of certain aspects, 
, 408,409 

i reasons for use of, 407 

transactions involved in use of, 407, 408 
BANKRUPTCY, 

agency terminated by act of, 458 
involuntary assignment of rights and 
liabilities on. 480. 481 

BET. 

loan made to pay See Loan 
two parties only to, 272 

See also Wagering Contract 
BID, 

auction, at— 

constitutes offer, 27 
retractable before fall of hammer, 27 
BILATERAL DISCHARGE. 

contract, of, 496-503 
BILL OF EXCHANGE See also Nego¬ 
tiable Instrument 
bona fide holder for value, enforceable by, 
283 

discharge of obligation under, 506 
infant cannot be sued upon, 378 
signature obtained by fraud, 229 
valuable consideration for, 64 
BILL OF LADING, 
parol evidence admitted where contract 
partly oral, 105 
BREACH OF CONTRACT, 
antiapatory, 530, 531 
contract not automatically discharged 
by. 534. 535 

damages, gives nse to action lot, 531 
discharge by. generally, 530 et seq 
effect, 531-536 

where not treated as discharge. 535, 

536 

extinction of remedies for. 571 et'seq 
forms of— 

explicit repudiation, 530 
failure to perform, 530 
implicit repudiation, 530 
innocent party electing to treat as dis¬ 
charge. 535 

instalments, contract for delivery of 
goods by, 532, 533 
meanmg. 530 

not every breach discharges contract, 

531 

obligation, breach of, of essential im¬ 
portance, 533, 534 

remedies for See Damages, Specific 
Performance 
repudiation, 531, 532 
BUILDER, 

work exceeding cost authorised b\ 
statute, 303 

C 

CAPACITY TO CONTRACT, 
corporations, 386 et seq 
drunkards, 393 
infants. 367 et seq 
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CAPACITY TO CONTRACT—fO«/mwrf 
limitation pcnods, ciTcct of incapacity, 
574 

married women. 394-397 
mentally disordered persons, 392. 393 
CARRIAGE, 

earner failing to take out licence, 299 
oiler of, by running omnibus. 30 
railway company, liability of, 73 
sea. by, conditions purporting to hnut 
liability, 113 
CATALOGUE. 

issue of. IS not offer, 28 
CAUSE OF ACTION. 

accrual of, limitation period, 571 et seq 
meaning, 571 
CAVEAT EMPTOfi. 

maxim, 139 
CHAMPERTY, 

effect of Cnminal Law Act 1967, 321 
CHARTER-PARTY. 

commission for negotiating, action for. 
409 

CHEQUE. 

conditions on cheque-book cover, 113. 
”4 

gaming on licensed premises, drawn m 
respect of, 286 

holder in due course, enforcement by, 
283 

money due under wagering contract 
paid by, 282-284 

payment by, equivalent to payment m 
cash, St, 82 
:H 0 SE in ACTION, 
assignment of, generally See Asstev- 
MENT 

Crown may make or take assignment of. 
460 

equitable, assignment of. 463 
examples of, 439, 460 
gratuitous agreement to assign, 466 
legal and equitable, 461 
legal chose, assignment of. 464 
mcapfng. 459 
CIRCULAR, 

issue of, IS not offer, 28 
CLOAK ROOM TICKET, 
conditions printed on. 113. *25 
COLLATERAL CONTRACT, 
auxiliary transaction, as, 54 
avoidance of injustice by recourse to, 199 
cotistruction of, 53-56 
hire-purchase cases, 54-56- 152 
meaning and purpose of. 54 
role of judges in construing, 53, 54 
use of, to avoid doubts as to whether 
representations are terms of con¬ 
tract, no 
COLLUSION. 

divorce proceedings, m, 3^0, 321 
COMMERCIAL AGREEMENTS, 
generally, 98—101 

COMMERCIAL CREDIT. See Bankers' 
Commercial Credit 


' COMMISSION AGREEMENT, 
pnncipics governing. 454. 455 
CO.MMON MISTAKE See MisTAKt 
COMPANY, 

contract to take shares in, duty of dis¬ 
closure. 241, 242 

prospectus, matters to be contained in. 
I 242 
COMPETITION. 

domestic arrangement to enter, held 
binding, 97 

"honour clause” in football coupon, 98, 
90 

COMPOSITION WITH CREDITORS, 
creditor not to go behind agreement, 89 
generally, 88-90 
COMPRO.MISE. 

private offence may be subject of, 320 
proceedings, of, silence not amounting to 
misrepresentation, 238 
public offences not legally subj'ect of. 320 
suit, of— 
generally, 68, 69 

good consideration even where claim 
doubtful, 68, 69 

CONDITIONAL SALE AGREEMENT, 
formalities required under Hire-Purchase 
Act 1965, 189. >90 
CONDITIONS, 
condition— 

as ambiguous words, 130 
breach of, contrasted w ith frustration, 
< 34 . <35 

compulsory treatment as warranty, 
<45 

precedent, 227-129 

may operate to suspend nght or 
duty, 228 
subsequent. 129 
condition and warranty—- 
as contractual terms. 129 
dichotomy of. 131 et seq. 
suggested means of differentiating 
terms, 133. 134 
cover of cheque book, on, 113 
excluding and limiting, generally, iii et 
seq 

hotel bedroom, notice in. Z14 
meaning, 129, 130 
misrepresentation as to, 115. 116 
orthodox rneaniDg. 127 
promissory, breach of. 134 
purporting to limit liability for carnage 
by sea, ri2. 113 

signature of document denotes accep¬ 
tance, of. 115 

ticket, attached to, 112, 113, ii 7 > <^5 
warehouse receipt, in. 114 
CONDUCT, • 

acceptance of offer may be inferred 
from, 31, 32 

existence of contract may be inferred 
from. 53 

future, estoppel not applicable to pro¬ 
mise of, 83 


[4] 



Index. 


CONDUCT— continued 

pre% ious course of, defendant’s promise 
supported by, 63, 64 
representation may be inferred from, 234 
CONSIDERATION, 
adequacy of, 67 et seq 

courts will not inquire into. 67 
antithesis of benefit and detriment not 
satisfactory’. 39, 60 
as pnee of promise, 60 
assignment of contract, whether neces¬ 
sary to. 466 
attempts to define. 59 
bailments, in relation to. 72-74 
bill of exchange, for, 64 
classification of, 60-64 
compositions with creditors. 8^-90 
compromise of suit, 68, 69 
contractual duty, existing— 
plaintiff bound by, 77 el seq 
to third party, 90-^3 
Currte v. Mtsa, definition in. 59M 
definitions of, 39, 60, 66 
executed— 

cases depending on, 92 
distinguished from past, 62, 63 
examples of, 61 

executory consideration distinguished. 
92. 93 

meanmg, 61, 66 
executory— 
examples of. 61 

executed consideration distinguished, 
92. 93 

meaning, 61, 66 
function of, 37, 38 

further promise subsequent to trans¬ 
action, effect of, 6t 

gift and sale, distinction between, 74.75 
gratuitous service, improper perfor¬ 
mance of, 74 

inducements offered by manufacturers, 

71. 72 

insufficiency of, 75 ei seq 
Lord Mansfield’s— 
attack on. 38, 39 
views repudiate^ 59 
must move from promisee, 64, 65, 405 
mutuality of. 58 
"natural love and affection", 68 
negotiable instruments, 64 
not every act or promise amounts to, 66 
past— 

distinguished from executed, 62, 63 
exceptions torulethatinsuffiaent. 63, 
64 

promise made upon, 61 
Pollock's defimtion. 60 
promise— 

not to sue, 68, 70, 71 
to pay less than amount due, whether 
amounting to consideration, 78 et 
seq 

public duty— 

acts in excess of, 76, 77 
discharge is not consideration, 76 
imposed on plaintiff by law. 76, 77 


CONSIDERATION— continued 
quantitative test, rejection of, 68 
readiness of courts to find, 76. 77 
relation to doctrine of pnvity, 63 
services performed at defendant’s re¬ 
quest, 62 

ship’s crew promised extra wages, 77. 78 
sufficiency of, 66 et seq 
token payment, 73 

vexatious or frivolous claims, compro¬ 
mise of, 69 

worthless document, surrender of, 71 
CONSPIRACY, 

combined operation to withhold supplies 
from trader is not, 300 
CONSTRUCTIVE TRUST, 
conception of trust in evading common 
law rules, 410 
doctrine of— 

generally, 247-249, 409 
rule as to pnvity of contract modi¬ 
fied by, 409 

unreliability of device, 410-413 
CONTRACT, 

action in, elements necessary to support, 
57 

bargain as foundation of, 63. 402 
basis of English law, 37 
breach of See Breach of Contract 
collateral See Collateral Contract 
construction of, 122, 123 
contents of, generally, 102 el seq 
formality— 

generally not needed, 103 
when required. 103 
French Code, definition in, 37 
frustration of. Set Frustration 
may be discharged by later contract, 496 
oral See Oral Contract 
partly wntten, partly oral, 104, 103 
pnvity of, relation of consideration to 
doctrine of. 65 
severable, 145 

terms of See Express Terms, Implied 
Terms ^ . 

to be read as whole. 122 ' 

unenforceable, generally, 165 el seq 
wntten See Writing 
COPYRIGHT 

royalties based on consideration for 
manufacturers’ inducements, 71, 72 
COUNTER-OFFER, 
as rejection of ongmal offer, 32 
request for information distinguished, 
32. 33 
COURTS. 

contractsto oust jurisdiction of, 334. 335 
COVENANT. See Restrictive Covenant 
CREDIT. See Bankers' Commercial 
Credit 

CREDIT-SALE, 

formalities required under Hire-Pur¬ 
chase Act 1963, 189, 190 
generally. 153 et seq 
meaning, 153 
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CRIME, 
contract— 

to commit, void, 314-316 
vitiated by, though not in itself illegal, 

315 

CROSS-OFFERS. 

whether agreement may result from, 46, 
47 

CUSTOM, 

admissibility of parol evidence to prove, 
103 

commercial, 137, 138 
extrinsic evidence of, admissibility, 136 
landlord and tenant, affecting lease 
made by, 136 
marine insurance, 138, 139 
not imported if contrary to intention. 

137 

sale of goods, customary terms— 
adopted by statute, 139 
recognised by courts, 139 
terms of contract implied by. 136 et seq 
trade, contract affected by. 136. 137 

D 

DAMAGES. 

difficulty of assessing, no bar to plaintiff. 
355. 556 

Finance Act i960, effect of. 557 
fraudulent misrepresentation, for, 349 
indemnity distinguished from, 334. 355, 

357 

innocent misrepresentation, for. 353,353 
liquidated—' 

fixed in anticipation of breach, 561 
genuine pre-estimate of loss, must be, 
561 

hire-purchase contracts, 364, 565 
no bias against, 565 
penalty distinguished, 561, 563, 564 
rules for guidance of court as to 
whether, 363-364 

measure of— I 

lailureby— 

buyer to accept goods, 532-555 ! 

seller to deliver goods. 551 
generally. 344 seq 
restilutio in tnlegrum, 545 
misrepresentation, embodied m contract, 
where, 236 
mitigation of— 

anticipatory breach and, 559-561 
breach of duty, onus on defendant to 
prove, 559 

dut>’ of plaintiff to mitigate, 558 
generally, 558-561 

negligent misrepresentation, for, statu¬ 
tory right to, 233 
questions raised by action for, 344 
recovery of, generally, 544 et leq 
remoteness of damage— 

failure by seller to deliver goods, 530, 
35* 

Hadley v Daxendale. rule in, 544-549 
question of. generally. 344. 545 

\ 


DAhlAGES —continued 
rescission of contract, dependent upon 
right to, 256 

statutory right to, for negligent mis¬ 
representation, 253 
tax liability, effect of, 556, 557 
DEATH. 

effect of, vanes according to nature of 
contract, 52 
guarantor, of, 52 

involuntary assignment of rights and 
liabilities on. 480, 481 
negotiations terminated by, where ele¬ 
ment personal to-offeror involved, 
52 

offeree, of, 52, 53 
offeror, of, 51, 52 
DEBT. 

cheque, payment by. not different from 
payment m cash, 8r, 82 
"debt, default or miscarriage’', meaning, 
170. 171 

discharge by introduction of new ele¬ 
ment, 7S, 79 

goods given in satisfaction of, 81 
infant, of. promise to repay made after * 
coming of age, 62 
interest on, claim ^r, So 
part payment by stranger, 89 
Ptnnel'sCase, rule in, 78-80 
promise to pay part, creditor forgoing 
balance. 78 et seq 
statute-barred— 
effect of Limitation Act 1939, 64 
revived by subsequent promise to 
pay, 62. 64 

DECEIT, 

action of Set Misrepresentation 
DECK-CHAIRS, 

hire of. conditions on back of ticket, r 12 
DEED. 

agent, execution by, 427 
sealing and delivery of, 19 
See also SEAT. 

DEFAULT. 

"debt, default or miscamage", meaning, 

170. 17* 

DEL CREDERE AGENT, 
meaning. 373 

promise by, not within Statute of 
Frauds, 173. 174 
DELIVERY, 
deed, of— 
generally, 19 
modem practice, ign 
DESCRIPTION. 

sale of goods by, 141. 142 
DETRIMENT. 

benefit and, antithesis of, formerly more 
appropnate than now, 59. 60 
DEVIATION. 

ship, of, summary of cases, 119. *20 
DirrCRENCES, 
contracts for, 274 
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DISABILITY, 

limitation of actions and See Liwita- 
TioN OF Actions 

DISCHARGE OF CONTRACT, I 

bilateral, 496-503 
by breach, 530-536 

express agreement. 496-506 
performance, 486-495 
under doctrine of frustration. 507—529 
unilateral, 503-506 
DISCLOSURE, 
duty of See Insurance 
DISSOLUTION, 
contract, of— 
partial, 497 
plus replacement, 496 
simphciter, 496, 498 
DIVISIBLE CONTRACT, 
entire contract distinguished, 489 
intention as test of, 489, 490 
meaning explained, 489 
payment due for partial performance, 
490 

DOCUMENT. 

character and contents of, distinction 
between, 227-229 
joinder of documents. 180-182 
mistaVienly signed. 225 et $eq 
See also Signature 
signature, effect of. 115, 116 
worthless, surrender of, whether good 
consideration, 71 
DOMESTIC AGREEMENTS. 

generally, 96-98 
DURESS, 

common law, at, 262 
contract obtained by, voidable, 262 
person, not goods, must be of, 263 
threats, if illegal, constitute. 262 

E 

EDUCATION 

whether necessary of infant, 370. 371 
ELECTION, 
affirm or rescind, to— 
contract, 249 
finality, 250 

doctrine of, where third party may sue 
agent or principal, 442 
EMBLEMENTS. 

definition, 177 
ENEMY. See Alien Enemy 
equitable ASSIGNMENT See 
Assignment 
EQUITY. 

mistake, jurisdiction, 204 
pni ity of contract, modification of 
general rule, 403 

ESTOPPEL. See also Promissory Estop¬ 
pel 

agency by, 427. 428 
common law doctnne of, 83 
meaning, 219 

misrepresentation, by, doctnne of, 219, 


ESTOPPEL —continued 

mistaken party, against, special circum¬ 
stances, 220, 221 
not— 

applicable to promise of future con¬ 
duct, 83 

favoured in cases of unilateral 
mistake, 220 
representation, by, 235 
EVIDENCE, 
oral contract, of. 103 
parol— 

generally not admissible to contradict 
or vary deed, etc , 103 
limits of rule as to, 103, 104 
where contract partly written, partly 
oral, 104, 105 

EX GRA TIA PAYMENT, 
meaning, 100, loi 

EXCLUDING OR LIMITING TERMS 
See Express Terms 

EXECUTED CONSIDERATION See 
Consideration 

EXECUTORY CONSIDERATION See 

CONSrOERAIION 

EXPRESS TERMS, 
excluding and limiting terms— 

ambiguities construed against party 
inserting term, 116, 117 
common-— 

intention, questions of existence of. 

Ill 

law rules and presumptions. iz2 
document relied upon must be integral 
part of contract, 112, 1x3 
inndamental breach removes protec¬ 
tion of, 119 et seq 

notice of term to be given in time. X14. 
”5 

signed documents. 115, 116 
statutory provisions, 111, iin 
third parties not protected by, 117- 
119 

unsigned documents, notice of term to 
be given, 113, 114 

fundamental obligation, breach of— 
ambiguity, generally. 122 
consequences of, 121, 122 
contract to be read as whole, 122-124 
deviation cases, Z19, 120 
generally, iiq 

hire-purchase contracts, 120, 121 
onus of proof, 126. 127 
practical test of. 124-126 
rule of construction regarding, 122 
sale of good?, rig 
generally. 102 el seg. 
oral contract, generally, 103 
partly written, partly oral contracts. 
104, 105 

relatiie importance of terms— 
condition- 

ambiguity of word, 130-132 
breach of, contrasted with frustra¬ 
tion. 134. 135 
orthodox meaning, 127 
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EXPRESS TERMS—con/iKKfd 
relative importance of terms— continued 
condition— continued 
precedent, 127-129 
Sale of Goods Act, 130 
subsequent, 129 

'varranty and, as contractual terms, 
129 

contrasting cases, condition and w'ar- 
ranty, 132, 133 
early terminology, 129, 130 
generally. 127 

means of differentiating terms. 133. 

134 

whether statements of parties are— 
collateral contracts, use of, no 
drawing map of contract, 106, 107 
generally, 105-110 

oral statement, whether followed by 
later document, 107. 108 
stage at which statement made. 107 
superior skill or knowledge of one 
party, effect, ro8-iio 
written contract, generally. 103 
EXTINCTION, 
contract, of— 
example of. 499 

whether intended as question ol fact. 
499 

remedies for breach of contract, of. 571 
el seq 

F 

FACTOR, 

apparent authority at common law, 448. 
449 

authority extended by statute, 449, 450 
no apparent authority to pledge at 
common law. 449 
FALSE PRETENCES, 
obtaining money by, no compromise per¬ 
mitted, 320 

FAMILY ARRANGE.MENT. 
disclosure, duty ol. 242 
examples of. 242 
meaning. 242 
FITNESS. 

purpose, for. implied condition on sale of 
goods. 142 

FOOTBALL COUPON, 

"honour clause” in, gS, 99 
FORBEARANCE TO SUE. 

consideration for. 68. 70 
rORElCK L/WV. 

contract under, not ^alid if illegal In 
England, 330, 331 
FOREIGN PRI.N'CIPAL. 

contract by agent on behalf of, 438, 439 
rORCERY. 

no compromise permitted. 310 
FRAUD. 

action based upon, limitation period, 
371. 573 

constructive, doctrine of, 247-249 
contract to commit on thml party. \o»i!. 
3«4-3«f- 


FRA UD—eo«/i n tied 

implies absence of honest belief, 246 
infant, by, 383, 384 
meaning, 246 
negligence is not. 246, 247 
signature procured by, 225 
FRAUDULENT MISREPRESENTA¬ 
TION See JIlSREFRESENTATIOS 
FREE PASS. 

omnibus, to travel on, 117. 118 
FRUCTUS INDUSTRIALES. 
fructus nalurales distinguished, 176 
meaning. 176 

position at common law, 176 
FRUCTUS NATURALES, 
common law, position at, 176 
definition, 176 
emblements, 177 

fruelus tndustrtales distinguished. 176 
FRUSTRATION, 
absolute contracts, rule as to, 507 
breach of condition contrasted with. 134. 

135 

change in Jaw rendering performance 
illegal, 508 

common venture, of, 508 
contract for services, supervening in* 
capacity, an 

destruction of subject-matter, 50S 
discharge of contract under doctnne of. 

generally, 507 el stq 
doctnne of— 
effect, 520 et seq 
explained, 507-509 
illustrated, sts et seq 
nature and rationale, 507-511 
operation. 311 e/ seq 
theories as to basis of, 509-511 
examples ol, 508 

express provision for frustrating event, 
making of. 515, 516 
frustrating event discharges contract 
immediately, 520-523 
hardship or inconvenience insufficient to 
justify discharge, 50S 
interference by government. 512-514 
land, contract lor sale of. 519, 520 
Law Reform (Frustrated Contracts) Act 
1943. effect of. 523-529 
lease, vihether applicable to, 5I7“519 
motive of parties not proper subject of 
inquiiy, 312 

non-recurrence ol event, 511, 512 
self-induced— 

onus of proof that. 516. 517 
party cannot rely on. 516 
supervening event making object no 
longer attainable, 508 
illegality. 515 

FUNDAMENTAL OIILIGATIO.V, 
breach of. See Express Terms 
FURNISHED HOUSr.. 
contract to leave, 156. 137 
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G 

GAME, 

law ful, agreed pnze may be recovered by 
winner, 279 

secunties given in respect of wagers on, 
282, 283 

unlawful, 279, 280 
GAME OF CHANCE. 

meaning, 279 
GAMING, 
definition, 279 

illegal if contravening Gaming Act 1968, 
279 

loans made for purposes of Ste Loam 
GAMING ACT 1845, 
cfiect of, 274 et seq 
GANGWAY. 

fall from, ticket conditions purporting to 
limit liability, 117 

GIFT, 

conditional, 73 

mamage. on, promise by third party, 
90, 91, 92 

sale and. distinction between, not always 
obvious. 74, 75 
GOODS. 

definition, statutory, 177 
hire of. implied terms. 157 
See aho Hire^Pukckase 
sale of. See Sale op Goods 
sent by tradesman without previous 
authority, 39 
tender of, eflect, 493 
GRATUITOUS PROMISE, 
assumpsit not usable to enforce, 38 
GUARANTEE, 
death of guarantor, effect, 52 
hire-purchase agreement, in, 190 
indemnity distinguished, 172, 173 
infants’ contract, of. void, 379 
must be in writing See Statute of 
Frauds 

surrender of, as consideration for pro¬ 
mise to pay bills, 70, 71 
GUILTY INTENTION, 

matenahty of, in estimating con¬ 
sequences of illegal contract, 323, 

324 

II 

HIGHWAY. 

public, no compromise where obstruc¬ 
tion of, 320 

HIRE, 

goods, of, implied terms, 157 
HIRE-PURCHASE, 
agent or independent contractor, posi¬ 
tion of dealer. 425 

artificiality of modem arrangements, 

153 

bailment coupled with option of pur¬ 
chase, as, 152 

cash price to be made known to hirer, 
189 

collateral contracts, 54-56 


HIRE-PURCHASE—coK<i«M«d 

condition precedent, failure of, 128, 129 
conditional sale agreements, 154 
conditions and warranties implied by 
statute, III 

contracts involved in modem trans¬ 
action, 152,153 

cFcdit-satc agreements. 153 et seq 
dealer as agent of finance company, 51H 
documents mistakenly signed. 227 
failure— 

of condition subject to which offer 
made, 51 

to conclude contract of, 35. 36 
finance companies, formation of, 152 
guarantees and indemnities, 190 
Hire-Purchase Act— 

1964, effect of, 425 

1965, effect of, 154-156, 189, 190 
history and development of, 151—153 
implied terms by Act of 1965, 154-156 
indemnity by adult on default of infant 

hirer, 173 

liquidated damages distinguished from 
penalty, 564, 565 

misrepresentation held to be tenn of 
contract, 109 

Signature of agreement, 189 
term purporting to exclude warranty of 
roadworthmess, 120 
unenforceability of agreement where 
statutory formalities unsatisfied, 
189. 190 

"HONEST BELIEF", 
meaning of, 247 
HONOUR CLAUSE, 
commercial firms, in agreement be¬ 
tween, 99, roo 

football pool coupon, in. 98, 99 
HOUSE. 

contract to build, 156, 157 
family arrangement to share, 97. 98 
furnished, contract to lease, 156, 157 
HUSBAND AND WIFE. 

agreement between, whether giving rise 
to contract. 96-98 


IDENTITY, 

mistake as to. generally, 213 et seq 
IGNORANCE. 

misrepresentation, of. bars right to 
relief, 243 

ILLEGAL CONTRACT, 
common law. illegal at— 

administration of justice, contract 
prejudicial to. 319-321 
agreement inimical to friendly 
country, 318, 319 

alien enemy, contract with, 316-318 
classes of illegal contracts, 312. 313 
collusion in divorce proceedings, 320, 
321 

contract ex facte — 
illegal, 323 
lawful, 323, 324 
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ILLEGAL CONTRACT—<OM/iMKrrf 
common law, illegal at —continued 
contract unlawful m inception, 3^5- 

331 

consequences of illegality, 323 tt seq 
corruption in public life, contract 
tending to, 321. 322 
crime, contract to commit, 314-316 
enforceable by neither party, 325 
ex tur^i causa non oritur actio, 325 
fraud on third party, contract to 
commit. 314-316 

guilty intention, materiality, 323-325 
illegality based on public policy, 310. 
3»» 

impropriety, variations in degree of, 

311. 312 

lawful contract later exploited for uO‘ 
lawful purpose. 331-333 
maintenance and champerty, 321 
proof of illegality, 297 
prosecution, contract to stifle, 319.320 
public policy— 

current doctrine of, 314 
new heads will no longer be in¬ 
vented, 314 

public safety, contracts to prejudice 
of. 316-319 

revenue, contract to defraud, 322. 323 
sale of public office, 321, 322 
sexually immoral contracts, 316 
state of mind of parties, relevance of, 

323-325 

tort, contract to comnut, 314-316 
prohibited by statute— 
consequences of illegality, 301-309 
contract illegal as- 
formed, 303-307 
performed, 307-309 
damages, when recoverable. 308 
implied prohibition, 297, 298 1 

prohibition may be express or im- , 
plied. 297-301 I 

proof ol illegality, 207 
property irrecoverable if disclosure of 
illegality essential to cause of 
action, 303, 304 
property recoverable— 

if disclosure of illegality not essen¬ 
tial to cause of action, 304-306 
if plaintiff—• 

not in pan ieheio wnth defendant, 
306 

repents in time, 306 
protection of public, statutes for. 298. 


restrictive trade practices, J99-301 
revenue statutes imposing penalties. 


ILLEGAL CONTRACT—fow/i«i/rd 
supervening illegality, discharge of 
contract owing to, 515 
void contracts Sie Void Contract 
ILL-GOTTEN GAINS. 

fraudulent infant must restore, 383. 384 
IMMORAL CONTRACT. 

contra bonos mores, illegal, 316 
IMPLIED CONTRACT. 

partial performance, to pay for, 490,491 
IMPLIED TERMS, 

I contract may be subject to, 135 
! courts, implied by— 

contracts to lease or build house. 156. 

hire of goods, 157-160 
' master and servant, 160, 161 
custom, implied by— 

commercial customs, 137, 138 
landlord and tenant, 136 
marine insurance. 138. 139 
not imported if contrary to intention, 
«37 

trade customs, 136. 137 
exclusion of, 147-150 
judicial implication, power of, 157-159 
statute, implied by— 
condition distinguished from funda¬ 
mental obligation, 150, 251 
customary terms— 
adopted by Sale of Goods Act, 140 
recognised by courts. 139, 14® 
description, that goods shall corres¬ 
pond with, 141, 142 
exclusion of terms, 147-150 
fitness of goods for purpose, 142, 143 
Hire Purchase Act 1965, 151-156 
mefcbantable quality, 143. 144 
ownership and possession of goods. 
J40 

quiet possession, X40, 141 
Sale of Goods Act 1893. under, 140- 
*5* 

sale of goods, generally, 139 
sample, sale by, 144 

INCAPACITY See also Capacity to 
Contract 

supervening, contract for personal 
services discharged by. 511 
INDEMNITY. 

damages distinguished from, 234- ^55- 
257 

guarantee distinguished, 172, 173 
hire-purchase agreement, in, generally, 
190 

innocent misrepresentation, for, obliga¬ 
tions to which extending, 233, 25^ 


separate promise for lawful perlor- 
mance enfoiceable, 308. 3®9 
statute includes '*‘4^ 

stranger as party to subsequent Bans- 
action, 307 ^ 

subsequent transactions between 

parties void. 306, 307 

[10] 


INDEPENDENT CONTRACTOR, 
agent distinguished, 425 
INDUCESIENT. See also hfisREPRESENTA- 

TION 

contract, to make, generally, 242-245 
manufacturers, offered by. 71, 72 
meamng, 242 et seq. 
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INFANT. 

accounts stated, 378 
bailee, liability as, 73 
contract of service— 
apprenticeship, 371 
must be for infant’s benefit, 371. 372 
no general principle that any bene¬ 
ficial contract binding, 372, 373 
non-beneficial contract, effect of. 373 
rescission of, 373 
valid contract, example of, 372 
void contract, example of. 372 
voidable, 373 
contracts made by— 

Infants Relief Act 1874, effect of. 367 
present day position, 367 
summary of law. 367 
delictual liability of, 381. 383 
gift to adult, presumption of undue 
influence, 266, 267 
goods supplied, contract for. 378 
guarantee of contract of, void, 379 
Infants' Relief Act 1874— 
contracts within, 377 et seq 
effect of, 63. 64 
void contracts under, 367 
limitation of actions in case of, 574 
loan to, irrecoverable. 377. 378 
may sue but not be sued, 378, 379 
money— 

agreement to repay, void, 378 
paid by, infant, irrecoverable unless 
• consideration fails, 379 
mortgage by, void, 377 
necessaries, contracts for See Neces- 
8A.aies 

negotiable instrument, not liable upon. 
377. 378 

promise, after coming of age. to repay 
money borrowed before, 62, 63 
property in goods, whether passing to 
infant buyer, 379, 380 
ratification of contracts— 
common law, at, 380 
distinguished from new promise, 381. 
382 

no longer actionable, 380, 3S1 
restitution, equitable doctnne of. 383- 

385 

voidable contracts of— 
contract of service, 373 
lease, contract for, 373 
partnership, 374 
recovery of— 
money paid, 375 

property other than money already 
transferred, 376. 377 
lemam until put an end to. 373 
repudiation must be within reasonable 
time. 374 

rescission, cfiect of, 374, 375 
shares, purchase of, 374 
INFORMATION. 

request for, counter-offer distinguished. 
3*. 33 


INNOCENT MISREPRESENTATION 
See Misrepresentation- 

instalments, 

contract for delivery of goods by, 532, 
533 

INSURANCE, 
contract of, defined, 239 
duty of disclosure confined to known 
facts. 241 

frustration, doctrine of, not normally 
applicable to, 526 

innocent non-discIosurc may be fatal to 
contract. 241 
marine— 

codification of, 239 
duty of disclosure in, 239, 240 
examples of facts to be disclosed, 240 
non disclosure, irrelevance of fact 
that loss not caused, 240 
terms implied in contracts of. 138,139 
materiality, assured's opinion irrelevant. 
*39 

non-manne— 

duty of discloauTc, 240, 241 
generally, 239 

"material” facts, definition, 240 
uberrtma fides involved in contracts of, 
*39 

INTENTION, 
contractual, test of, 95 
legal relations, to create. 94-101 
INTEREST, 
land, in, meaning, 176 
INVITATION TO TREAT, 
advertisement— 
as. 28 

of auction sale as, 27. 28 
instances of, 28-30 
offer distinguished from, 26 
shop, goods exposed for sale in, 28-30 

J 

JOINDER. 

documents, of— 

explicit reference by one document to 
another, 180-182 

express reference by signed document 
to another, 180 
JURISDICTION, 
courts, of, attempt to exclude, loi 

L 

LACHES, 

effect of. in claiming relief for undue 
influence, 268 

equitable doctnne of, generally. 577. 578 
LAND. 

contract for sale or other disposition of 
land, etc See Law op Propfrtv 
Act 1925 

interest in, meaning. 17^ 
negotiations for sale of, whether offer 
constituted in, 30, 31 
sale of— 

no general duty of disclosure. 237 
‘'subject to contract". 33. 34 
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LANDLORD AND TENANT See Lease 
LAPSE OF TIME, 

revocation of offer through, 50 
LAW OF PROPERTY ACT 1925, 
contract for sale, etc of land— 

document need not have been pre- 


• ^ tu. 

rales, 176 
generally, 175-177 
interests in land, 176 
joinder of documents, 180-182 
note or memorandum, contents of. 178 
signature. 179, 180 
statutory requirements, 177 et seq 
non-compliance with. 182-188 
LAW REVISION COMMITTEE, 
recommendations as to repeal of 
Statute of Frauds, 169 
LEASE. 

agreement to lease distinguished from 
executed lease. 518, 519 
collateral contract may be constructed 
from preliminarj' negotiations. 56 
custom affecting, 13O 
false statement about contents of. 245 
frustration, doctrine of. whether ap- 
plicable, 517-519 
purchase by infant, 373 
reduction of rent, agreement without 
consideration, 82, 83 
LEGAL RELATIONS, 
intention to create. 94-101 
LETTER, I 

acceptance by See Post I 

LICENSED PREMISES, 
loans for gaming on, 2S5, 2S6 
LIMITATION OF ACTIONS. 

co-debtors, effect of acknowledgment 
or part payment by, 576 
disability— 

defendant's absence beyond seas not. 
574 

extension of time m case of, 574 
succcssis'c, 574 
supervening. 574 

equitable claims, effect of lapse of time 
on. 576. 577 

fraud, law with regard to, 573 
laches, doctrine of, 577, 578 
Limitation Act 1939. of. 371 ef seq 
part pajTnent. effect of acknowledgment 

of. 575. 576 

statute bars remedy, does not extin¬ 
guish right, 576 
statutor>' time limits, 371. 572 
LIQUIDATED DAMAGF.S. See Damages 
LOAN. 

freely lent but used to pay beta. aS6.287 
gaming- 

abroad. for. 286 

on licensed premises, for, 285, 286 
illegal gaming, for. 284 


LOAN —continued 
infant, to— 

irecoverable, 377, 378 
spent upon purchase of necessaries, 
377 

lawful gaming, for, 284, 285 
money paid by lender to or for winner of 
wager, 286 

non-gaming wager, for purpose of, 287 
M 

MAINTENANCE, 

of suit, effect of Criminal Law Act 1967, 
322 

wife, of, action for arrears, 96 
MANUFACTURERS, 
inducements offered by. 71, 72 
MARINE INSURANCE. See Insurance 
MARRIAGE, 
contract— 

by married person to marry third 
person. 337 

in restraint of, void, 335, 336 
prejudicial to status of, 335-338 
existing, contracts prejudicing, 336 
marriage brokage contract- 
recovery of money paid under, 357 
void, 336 
promise— 

of annual gilt from start of, go. gt 
to marry after decree «»«, 337, 338 
sanctity of, as matter of public Interest, 
SS5 

separation agreements, 336. 337 
MARRIED WOMAN, 
agent of necessity, as, 432 
necessaries of. See Necessaries 
MASTER AND SERVANT, 
customers of master, restraint of 
servant from exploiting, 347-349 
inadequate contractual terms between. 
160, 161 

restraint of trade— 
area of restraint, 349 
duration of restraint, 349, 350 
generally, 347 et seq 
indirect evasion of law unavailing, 350, 
35X 

trade secrets, restraint of scr>‘ant from 
misuse of. 347 

MEASURE OF DAMAGES 5re Damages 
MEMORANDUM, 

writing, in. generally, 178, 179 
MERCHANTABLE QUALITY. 

implied condition as to. on sale of goods. 

*43. 144 
meaning. 144 
MISCARRIAGE, 
meaning. 170, 171 
51ISDELIVERY. 
generally. 125, 126 

not apt to describe deliberate deli%ery to 
rong person, 123 
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MISREPRESENTATION. Ste also Re¬ 
presentation 

actual, not constructive, knowledge of 
untruth bars relief. 245 
conditions in document, as to, 113. 116 
creates no liability unless inducing con¬ 
sent. 244 

equity, part played by, 234 . 
estoppel by, doctrine of. 219 
fraudulent— 

action ol deceit, recover^’ ol damages 
in. 249 

affirmation of contract. 249 
constructive fraud, doctrine of, 247- 

249 

Derry v. Peek, facts of. 246. 247 
efiect of. 249-252 

election to affirm or rescind contract. 

249.250 

fraud implies absence of honest belief, 

246 

"honest belief'', meaning of, 247 
, meaning— 

at common law, 246. 247 
in equity. 247-249 
motive immaterial. 24? 
negligcnccandfraud distinguished. 246 
rescission— 
of conttact, 249. 250 
in equity. 251 

requires resitiulto tn integrum. 251 
right of. limits to, 259-262 
special confidence, constructive fraud 
arising from. 248, 249 
voidable, contract induced by fraud is, 

249 

general rules as to. 234 ei seq 
generally, 106, 233. 234 
halbtruth may be. 238 
ignorance of, ban right to relief. 243 
inducement— 
generally, 242-243 

miireprescntation need not be sole. 

344 

Innocent— 

courses open to representee. 254 
efiect— 

at common law, 232, 253 
in equity. 233 et sej 
embodied in contract, nght to 
damages, 236 

incorjxiration In contract no lar to 
rescUslon. 254 

Indemnity and damages, distinction 
between. 254. 235, 23?' 
meaning. 252 

"mere" rr;>Tesentation, 352 
negligent mi«rprewntati<in.»tatotorv 
right to damjgfH for. 233 
non-ibvcJosure, whether eqwvaJeol to. 

3 y\ 25; 

c-h’.igatnp.v to whi:h itu!m*ytv rs- 

tendt. 235. 256 

rTfresentaiK'n— , 

tnrSjded In 231 

not In.ieJM In toetrsri, 232, 253 • 

[« 3 ] 


MISREPRESENTATION—cenfmiiei 
innocent —eonlinued 
rescission— 

award of damages dependent on 
right to. 256 

limits to right of. 239-262 
right of. in equity, 253, 254 
statutorj* power to award damages 
in lieu of, 236 
restitutio in integrum. 234 


■ ■ See 

iNSURA.S'CE 

knowledge th.at representation untrue 
bars relief, 245 

material, must be. meaning of statement 
that. 244. 245 

Misrcprcsenhstion Act 1967. cfTect of 
Ml. 112, 146, 233, 256-259 
mis-statement of intention os, 233 
no ground for relief— 
if ignored by plaintiff. 243 - ^44 
unless inducing contract, 242. 243 
opinion, statement of, amounting to. 236 
prospectus— 
in, 236 

matters to lie contained in, 242 
restriction on limitation of iubihtv 
nnsing through, iii, ti2 
silence constituting, 237, 23S 
MISTAKE. 

classification of. IQ4 
common— 
agreement— 

reached upon basis of. 195 ft teq 
in respect of which equity will give 
relief, 204-209 

that may beset a'lde. 204-2or» 
void Loth at common law and in 
equit), 196 el seq 

contract void where fal*e and fur-da- 
mental assumption. 200. 201 

generallj. 194 

independent doctrine nf, 199*201 
meaning. I9(W 
no lack of agrrement. 195 
Tectification ol wiitten agTter.'r.ts. 

teseUinets. t 9 '>. 197 
♦e» tut, CAies of. 198 
common law and equity, attitudes of. 

194 

docur'etits mbulmly s.ftiM 223-23? 

See «.’»> FicxATVar 
lur.dam'r.tjl, i-istetishtv r 1 . 210 

gm>eralh. 105 rr wf 
liT*l <ateCtTl-S t.f. lOJ 
meA-inp toj 

murcsl. fleieTr".-.it*--s ef t>t 

I*-..---- ail. :i2 
d «-» r.-S /'t If {-.-t-vrs. ,,, 

r! 122 

at c-f—r- -1 U'e. iit-eti 
«itq«-tj. }!t. *24 
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MISTAKE —continued 
Tnotual —coHlmued 

equity generally /olJoirs Jaw. xzt. 2Z* 
generally, 309-211 
inference of agreement may be im¬ 
possible. 212.213 
meaning, ig^n 

specific performance not always forced 
on mistaken party, 222-224 
unilateral mistake distinguished. 193 
popular meaning not always relevant tn 
law, 193 
unilateral— 

common law attitude to, 213 et teq 
distinguishing feature of, 113 
eflect in equity, 224 
equity generally follows Jaw, 224 
estoppel— 

by misrepresentation. 219. 220 
not favoured in cases of. 220 
special circumstances, 220. 22t 
generally. 194. 209-an 
identity, as to, 213-219 
mutual mistake distinguished. 195 
rcctiflcation on ground of. 224 
MISTRESS, 

right to pledge credit of man with whom , 
liMTig. 433 

MITIGATION OF DAMAGES See 
DAStAQES 
MORTGAGE, 
infant, by, void, 377 
signature obtained by fraud. 22$ 
MUTUAL MISTAKE See JIiStake 

N 

NECESSARIES 
infant, of— 

actual requirements, must be suitable 
to, 368 

basis of infant's liability, 370 
contracts for. generally, 368 «f seg 
definition, statutory. 368 
education, 370. 371 
examples of, 369 

executory contract for supply of 
goods, 370 

existing supply sufficient, goods not 
necessaries where, 368 
food, clothing and lodging, 369 
judge and jury, functions of, in decid¬ 
ing questions of, 3G9 
loan to infant spent upon, 377 
married infant, 368 
meaning, 368 

must be suitable to station in Jife, 368 
obligation to pay for, generally, 368 
onerous terms not to be imposed upon 
infant, 369. 370 

reasonable price payable for. 370 
mamed woman— 

agency of necessity, generallj', 43* 
cohabitation, presumed agency in 
case of. 432-434 
"necessaries”, meaning of, 43J 


NnCE SS A RI ns—c<j«f 1 ned 
married woman —continued 
onus of proof that goods necessaries. 
433 

presumptivcnghttopledgehusband’s 
credit. 432. 433 

rebuttal of presumption of right to 
pledge liusb,-ind‘s credit, 433. 434 
mistress, right to pledge credit of man 
With whom living, 433 
ship's master as agent of necessity, 432 
NECCStilTV. 

agency of See Ace.vcv 
NECOTIAULE INSTRU.MENT. See also 
Cheque 

accommodation bill, 476 
agent— 

acceptance by, 437, 438 
drawn or endorsed by, 438 
may be party to, 437 
assignability distinguished from negotia¬ 
bility, 474-477 
consideration— 
extent to which necessary', 476 
presumption that given, 476 
essentui elements, 474 
given in satisfaction of debt, whether 
new consideration, 80, 8t 
good faith, presumption that holder 
took in, 476, 477 
infant not liable on, 37?, 378 
mercantile usage sanctioned by courts, 
47S- 476 
must be— 

m state that property passes by' 
delivery, 474. 475 

recognisable as such by statute or 
usage. 473 

Mgbgewtt «i signature of. 230 
notice not required in case of transfer, 
47h 

similar to cash, 474 

transferee does not take subject, to 
equities, 476 

valuable consideration for, 64 
NON-MARINE INSURANCE. See 
Insurance 
NOTICE, 

excluding or limiting terms, of, 114. 
NOVATION, 

assignment distinguished from, 473 

burden of contract assignable by. 477 

implied. 477 

meaning. 473. 477 

partner, on retirement of, 477 

O 

OBLIGATION, 

fundamental, breach of See Express 
Terms 
OFFER 

acceptance of See Acceptance 
advertisement of auction is not, 27 
advertisements, etc, where giving nse 
to. 28, 29 
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OFFER —conUnued 

assumes continued existence of offeree, 
52. 53 

bid at auction as, 27 
carnage, of. by omnibus company, 30 
communication of acceptance of See 
Acceptance 
conditional. 51 
contract to keep open, 47 
counter-offer as final rejection of, 32 
cross-offers, ^vhether agreement may 
result from, 46, 47 
death, termination on. 51-53 
distinguished from representation of 
fact. 236 

failure of condition subject to which 
made, 51 
generally, 25 
invitation to treat— 
distinguished from, 26 
instances of. 28-30 
land, negotiations for sale of. 30. 31 
lapse of time, termination by. 50 
may be made to world at large, 25. 26 
oral, acceptance of, 4I. 42 
proof of presence of. necessity for, 25. 26 
request for information does not destroy, 

32 

revocation of— 

generally. 47. See also Revocation 
must be communicated, 47. 48 
promise in return for act, 48-50 
what constitutes communicatioo, 48 
shop, goods exposed for sale in. 28, 29 
silence not to be construed as acceptance 
of, 39 

standing See Standing Offer 
telegram, by, as evidence of desire for 
prompt reply, 40 
tender as, 37 

termination of, generally, 47 el seq 
what constitutes. 26 
OMNIBUS, 

free pass, driver not protected by condi¬ 
tions attached to, 117. 118 
offer of carriage by running, 30 
OPINION, 

statement of, may constitute statement 
of fact, 236, 237 
ORAL CONTRACT, 
contents, evidence of, 103 
partly written, 104, 105 

P 

PART PAYMENT, 
effect of. on limitation of action, 575 
PART PERFORMANCE, 
doctnno of— 

acts required by, nature of, 186-188 
application to contracts concerning 
land, 185. 186 
explained, 184 
modem justificatio'ns of. 185 
scope of, 185 

underlying basis of. 184. 1S5 


PARTNERSHIP. 

infant may repudiate on coming of age, 
374 

member retiring without notice to 
public, 427, 428 

novation on retirement of partner, 477 
PASSENGER, 

road or rail, by restriction on limiting 
liability to. III. 118 

PAST CONSIDERATION See Con¬ 
sideration 
PATENT. 

licence granted by proprietors of. 85, 86 
PAYMENT. 

tender of, effect. 493 
PENALTY. 

covers but does not assess damage, 562 
intentioti of parties as test. 562 
liquidated damages distinguished, 561. 
562 

option to sue on. or to sue for damages, 

562 

rules for guidance of court as to whether. 
562-564 

threat in lerrorem, as, 561 
PENSION, 

assignment of, cases in which void, 270 
PERFORMANCE, 
discharge by— 

distinguished from breach, 486 
generally, 486 et seq 
divisible contract— 

effect of intention, 489, 490 
entire contract distinguished. 489 
payment due for partial performance, 
490 

doctrine of. exceptions to, 488 et seq 
generally, 486-488 
meaning, 466 

must be precise and exact. 486 
partial— 

acceptance of, by promisee, 490. 49i 
gives no right to payment, 487 
exceptions, 488 

implied contract to pay for, 490, 491 
prevention of, by promisee, payment 
due where, 490 

specific See Specific Performance 
substantial, doctrine of, 491, 492 
tender of— 

effect of tender of— 
goods. 493 
payment. 493 

equivalent to actual performance, 492, 
493 

generally. 492-495 
requisites. 493 
time fixed for— 

essential at common law, 494 
not necessarily essential in equity, 

494. 495 

vicarious, of work, 478 
warranty, breach of. does not discharge 
performance, 492 
PERJURY. 

no compromise permitted. 320 
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POLICE, 

acts in eiccess of duty by, ss considera¬ 
tion for reward, 7O 

POST, 

communications through, generally. 42— 
45 

delay in, 42 

letter not reaching destination. 43. 44 
reply to telegram by, 40 
request for ansner in course of, 42 
revocation of offer by, 48 
POWER OF ATTORNEY. 

agency, as form of, 437 
PRICE LIST, 
issue of, not offer, 28 
PRICE RESTRICTIONS, 
do not run with goods, 421 
early attempts to enforce, 421 
Resale Prices Act 1964, effect of. 422, 

423 

Restrictive Trade Practices Act 1956, 
effect of, 422 

PRINCIPAL AND AGENT See Agency. 
Agent 

PRIVITY OF CONTRACT. 

<:anstrucUve trust, eejuitable doctrine of. 

rule modified by, 409-413 
doctrine of— 
agency-— 

as exception to rule, 402 
generally See Agency, Agent 
assignment of rights and liabilities 
See Assignment 
attempts to avoid, 404 el seq 
generally, 402, 403, 403 
impact of land law, 403 
Law Revision Committee's recom- 1 
mendation, 416 I 

may prove inconvenient or unjust, I 
406, 40S I 

modification of general rule in equity. 1 
403 

re-afBrmed. 405, 406 
relaxation to satisfy commercial 
interests, 416 

goods, attempts to enforce against third 
parties restnctions on— 
price of, 421-423 
use of, 418-421 

inconvenience of rule in international 
trade, 407. 408 

land law, restnetive convenants, 417 
relation of consideration to doctnne of, 

65 

strangers, attempts to— 

confer benefits upon, 404 et teq. 
impose liabilities on. 416 et teq. 
third parties and exemption claoses. 
406, 407 
PROMISE. 

elimination of. from contract, 359 
reduction of. in contract in restraint of 
trade, 360 

representation distinguished from, 233 
PROMISSORY CONDITION 
breach of. 134 


PROMISSORY ESTOPPEL, 
doctrine— 

approved. 86, 87 
points to be considered, 87, 88 
equitable principle of, generally, 84 
PROillSSORY NOTE, 

hona fide holder for value, enforceable 
by, 283 

discharge of obligation under. 306 
given in satisfaction of debt, «hefher 
new consideration, 80, 8r 
PROPERTY, 
definition, 414 

person taking interest in though not 
party to conveyance, 413-4J5 
PROSECUTION, 
contract to stifle, void, 319 
PROSPECTUS, 

false statement ignored by plaintiff, 243 
fraudulent misrepresentation in, 233, 

236 

matters to be contained in, 242 
misdescription of contracts in, 245 
PROVISIONAL AGREEMENT, 
held binding, 33. 34 
PUBLIC DUTY, 
acts in excess of, 76, 77 
discharge of, not consideration, 76 
PUBLIC OFFICE, 
meaning, 322 
sale of, illegal, 322 
j PUBLIC POLICY. 

I contracts illegal at common law on 
I grounds of, 310 scf 

current doctrine of. 314 
doctnne of, operates as rule of Jaw, 222 
English, all actions in England subject 
to. 330. 33* 

new heads will no longer be invented, 
3*4 

PUBLIC SAFETY. 

contracts to prejudice of, 316-319 
PUBLIC SERVICE VEHICLE, 
free pass to travel on. 117. 118 
restriction on limitation of liability to 
passengers, 212, iiS 

Q 

gUALlTY, 

merchantable, implied condition as to, 
on sale of goods, 143, I44 
QUANTUM MERUIT. 
partial performance no ground to sue 
upon. 487 

recovery of reasonable remuneration on. 

63 

QUASI-CONTRACT, 
account stated, 608 
claims— 

against wrongdoers. 603-605 
for necessary goods supplied to 
persons under incapacity. 609, 610 
classification of^— 
doubtful. 608-610 
genuine. 383 et seq. 
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QUASI-CONTRACT—cow/inwfrf 
expression as misnomer, 581 
generally, 581-585 
judgment debts, 608, 609 
judicial view's on. 581-585 
little or no affinity with contract. 581 
meaning and examples. 581 
money— 

duff under statute, etc., 6og 
had and received from third party to 
plaintiCs’ use, 600-603 
paid— 

by plaintiff to defendants use, 585- 

589 

in pursuance of ineffective contract, 
596-600 

under mistake of fact, 589-596 
quantum meruit, claims on, 605-608 
rationalisation, attempts at, 581, 582 
restitution, as law of, 584, 585 
QUASI-ESTOPPEL, 
equitable principle of, generally, 84 
equity and, 83 et seq 

See afso Promissory Estoppel 
QUIET POSSESSION, 
implied undertaking as to. in Sale of 
Goods Act, 140, 141 
warranty of. under Hire Purchase Act, 

*53 

R 

RAILWAY. 

restriction on limitation of liability to 
passengers, tit 
RATIFICATION, 
agency, of. See Agency 
RECAPTION, 

property, of, as indication of rescission 
of contract, 250 
RECTIFICATION, 
mistake, on ground of, generally, 224 
written agreement, of— 
essentials for, 207-209 
existence of mistake must be clear, 

208 

generally, 206 

intention of parties must have con¬ 
tinued unaltered, 208 
jurisdiction, 207 

literal faults only may be cleared by, 

209 

must be prior completed agreement, 

207 

parol evidence, admitted on. 207 
prior agreement need not be legally 
enforceable. 208 

REMOTENESS OF DAMAGE See 
Damages 

RENUNCIATION, 
agent’s authority, of, 452 et seq. 
REPRESENTATION See also Misrep¬ 
resentation 

changes affecting accuracy of, must be 
disclosed, 238, 239 

[ 17 ] 


REPRESENTATION—co«/i««ei 
company prospectus, in, 241, 242 
conduct, inferred from, 234 
definition, 234 

distinguished from term of contract, 105 
estoppel by. 235 
examples of, 234 
family arrangements, 242 
insurance, duty of disclosure See 
Insurance 
intention— 

of, may represent fact, 235, 236 
to make part of contract, 106. 107 
knowledge that untrue bars relief, 245 
meaning, 234 et seq 

not intended to be incorporated in con¬ 
tract, 106 
opinion— 

distinguished from fact, 236 


statement of— 
fact, as, 234 
law distinguished, 234 
tests of intention— 
later document.whether made. 107,108 
superior skill or knowledge of party 
making statement, 108-110 
when statement made, X07 
REPUDIATION, 
contract, of— 
explicit and implicit, 530 
generally, 531. 534 
RLS EXTINCT A 
basis of decisions on. 198 
collateral contract, to avoid injustice 
where failure of subject matter, 199 
common mistake restricted to case of, 
201 

contract void for want of subject- 
matter, 199 

equity follows law, 197, 198 
non-existence of subj'ect-matter, general¬ 
ly. 196, 197 
RES SUA, 

basis of decisions of, 198 
mistake as to ownership of property, 198 
RETAIL PRICE MAINTENANCE, 
avoidance of condition for maintaining 
resale prices, 294 

exemption of particular classes of goods, 

293 

powers of court, 295 
“loss leaders", use of goods as, 294 
muumum resale prices, m what circum¬ 
stances allowable, 293n 
r^istration of goods for exemption, 295 
Resale Prices Act 1964, object of. 293, 

294 

terms establishing minimum prices 
rendered void, 293n 
withholding of supplies unlawful, 294. 

295 



Index. 


RESCISSION. See also Discharge of 
Contract, Dissolution 
damages in heu of, power to award, for 
innocent misrepresentation, 256 
election to affirm or rescind, 249 
finality of, 250 

essentially act of representee, 251 
generally. 249, 250 

incorporation of representation m con¬ 
tract no bar to.254 
limits to right of. 239-262 
none where third parties acquire nghts. 
261 

overt act recording intention, 250 
purchase of shares, of, barred by wind- 
ing-up proceedings, 262 
reasonable notice to be given, 250 
recaption of property as communication 
of, 250 

requires vesbtutio in inlegrnin. 251, 254 
right of. m equity, 253, 254 
suit for, in equity, 251. 253 
ivnttcn contract, of, by parol, 499 
RESTITUTIO IN INTEGRUM 
common law. at. 251 
impossiblity of, 260. 261 
meaning and effect of, 251, 234 
property must be restored m original 
condition, 260 
rescission requires, 251, 234 
RESTITUTION, 
equitable doctnne of, 383-385 
quasi-contract as doctrine of. 384. 585 
RESTRAINT OF TRADE, 
categories of contract— 
exempt from doctnne. 343 
subject to doctrine, 343 
combinations for regulation of trade 
relations, arising from, 352 
contracts in— 
description of, 338 
generally, 338 et seq 
contractual restraints, categories of, 347 
et seq 

development of law of, 338, 339 
distnbutors of merchandise, restrictions 
accepted by. 353-355 
doctnne based on public policy, 338 
employees, restraints imposed upon, 
347-35* 

Esso case, 342 et seq 
former distinction between general and 
partial restraints, 339 
generalised definitions of doctrine mis¬ 
leading. 343. 344 

questions raised by doctrine of, 342 
restraints— 

alt now \oid unless reasonable, 341 
on vendors more favoured than those 
on servants. 341. 342 
severance of elements from contract, 
360-362 

summary* of modem law of, 

vendor of business, restraints imposed 

upon. 55 »• 352 


RESTRICTIVE COVENANT, 
binding against third parties who later 
acquire land, 417 

must benefit and protect other neigh¬ 
bouring land, 417 

ships, chartered, principle applied to, 
418 et seq 

Tulk V Moxhay, 417, 418 
RESTRICTIVE TRADE PRACTICES 
See also Price Restrictions 
collective enforcement of price restric¬ 
tions unlawful, 300 
dealers, agreements between. 301 
former state of law, 300 
prohibited contracts, generally, 299 
suppliers, agreements between, 300, 301 
statutory alteration of law, 300 
RESTRICTIVE TRADING AGREE¬ 
MENT. 

Act of 1968, effect of. 291. 292 
agreements exempt from registration. 
289, 290 

requiring registration, 287- 
289 

injunction restraining implementation 
of. 293 

public interest, agreement contrary to. 

is void, 292, 293 
public interest, meaning, 292 
registrable agreements, what are, 288, 
289 

particulars, nature of, 290 
Registrar, registration with, 288 
Restrictive ftactices Court- 
function of, 290, 2gi 
: references to, 288 

I service agreements, 289 

statutory provisions, 287 et seq 
RESERVE. 

auction without, advertisement of. 27, 

28 

RETROSPECTIVE. 

acceptance of offer may be, 37 
REVENUE. 

fraud on, as infringement of public 
policy, 322, 323 
REVOCATION, 
agent’s authority, of, 452 et seq 
offer, of— 

by conduct brought to knowledge of 
offeree, 48 

death does not in general operate as, 

52 

generally. 47 

inoperative until received by offeree, 

must be communicated, 47, 48 
promise in return for act. 48-50 
time within which possible. 47 
unilateral contract, 48. 49 
what constitutes communication. 48 
standing offer, of. 38, 39 
REWARD, 
offer of— 

as example of executed contract. 61 
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REWARD— continued 
offer of— continued 

information supplied before know¬ 
ledge of, 45, 46 

lapsing through passage of time, 50 
not present to mind of informant, 45, 
46 

police, to, acts in excess of duty as con¬ 
sideration. 76 
RULE OF LAW. 

to be applied whether or not defeating 
intention of parties, 122 

S 

SALE. 

consideration as price of promise, 60 
gift and, distinction between, not alwajs 
obvious. 74, 75 
goods, of See Sale of Goods 

sent to address in hope of, 39 
land, of— 

negotiations for. 30. 31 
"subject to contract", 33. 34 
See also Law of Property Act 1925 
SALE OF GOODS, 
acceptance, act amounting to. 145. 146 
caveat emptor, 139 

compulsory treatment of condition as 
warranty, 143. 146 
condition, statutory definition. 130 
contracts for goods supplied to infant, 

378 

customary terms, 139 
adoption by statute, 140 
descnption, sales by, 141. 142 
meaning, 142 

fitness for purpose, implied condition of. 
*42/ *43 

frustration, doctnne of, to what extent 
applicable, 526-529 

fundamental obligation, condition dis¬ 
tinguished from, 150 
goods perishing before risk passers to 
buyer, 527 

"goods", statutory definition, 177 
hue-purchase, on See Hire-Purchase 
implied terms— 
exclusion of, 147 
in contracts for sale. 139 et seq 
merchantable quality, implied condition 
of. 143. *44 

necessaries. See J^ecessaries 
no general doty of disclosure, 237 
oivnership and possession, implied 
undertakings as to, 140 
quality of goods, implied undertakings 
as to, 142-144 

quiet possession, undertaking as to, 
140, 141 

repeal of s. 4 of Act of 1693, 
sample, sale by, 144 
implied conditions, 144 
severable contracts, 145 
specific goods, passing of propertv in. 
146 

terms implied by 1S93 Act, 140 et seq. 


SALE OF GOODS— continued 
title— 

condition as to, exclusion of implied 
terms, 149 

delivery to bona fide purchaser, 152 
effect of failure to pass, 146. 147 
implied undertakings as to, 140, 141 
trade name, sale under. 143 
warranty— 
meaning, 119 
statutory definition, 130 
SAMPLE. 

sale by, implied conditions mease of, 144 
SATISFACTION See Accord and Satis¬ 
faction 

SEAL. 

affixing of, to deed, 19 
modem practice, i9« 
contract under— 
by agent, 437 
generally, 19 

lease under, parol evidence not allowed. 
*03 

requirement of m modern law, generally, 
57. 58 

SEAWORTHINESS, 
warranty of, 138 
SECRET COMMISSION, 
agreement to pay, void, 315 
SEDDON'S CASE. 

Rule in. 257, 258 
abolition. 258, 259 
SEPARATION AGREEMENT, 
validity of, 336, 337 
SERVANT See Master and Servant 
SERVICE AGREEMENT, 
restrictions accepted by parties to, 289 
SERVICE CONTRACT, 
contract for sale of business distin¬ 
guished. 363 

infant, whether bound by See Infant 
SERVICES. 

assumption that ultimately to be paid 
for, 63 

performed at defendant's request with¬ 
out prior agreement to pay, 62 
promise subsequent to performance of. 

63 

SET-OFF. 

agent, against, 445, 446 
SEVERANCE, 
contracts— 

illegal at common law not severable. 
359 

void at common law or by statute not 
severable, 359 
divisibibty, test of. 360 
forms of, 359 
meaning, 358, 359 
promise— 

divisible, example of, 360. 361 
elimination from. 359. 360 
indivisible, example of, 361 
reduction of, 359 

SEXUALLY IMMORAL CONTRACT, 
illegality of. 316 
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SHARES, 

differences, contracts for, 274 
purchase by infant, 374 
rigging the market, 315 
SHIP 

charter of, breach of warranty, 131 
crew of. whether consideration given for 
promise of extra wages, 77, 78 
deviation of, 119, 120 
master of, as agent of necessity, 432 
SHOP, 

goods exposed for sale in, whether offer 
or invitation to treat, 28-30 
SIGNATURE, 
agent, by, 179 

documents mistakenly signed, generally. 
225 et seq 
effect, 115, ri6 
fraud, procured by, 225 
hire-purchase agreement, of, 189 
meaning, 179 

must authenticate whole of document, 
180 

note or memorandum m writing, of. 179, 
180 

position of. 179 
printed, 179 

qualification of absolute character of 
signed documents, 113 
signer- 

liable if mistake relates only to con¬ 
tents of document, 226, 327 
mistaken as to category of document, 

negligent, effect where, 229-231 
not liable for mistake if not negligent, 
223, 2i6 
SILENCE, 

contractual liability cannot be tnacred 
through, 39 

misrepresentation by, 237, 238 
SIMPLE CONTRACT. 

contract under seal distinguished. 19 
SOLUS AGREEMENT, 
illustrates restraint of trade, 353, 354 
SPECIFIC DELIVERY, 
chattels, of, 570, 571 
SPECIFIC PERFORMANCE, 

acts rwjuinng supervision not enforce¬ 
able by, 369 

contract to build. 569, 579 
contracts not enforceable by, 567, 368 
damages in lieu of. 570 
decree of— 
generally. 184 

obtainable through doctnne of part 
performance, 184 el teq. 

See also Part Performance 
decreed only where common law remedy 
inadequate, 565. 566 
definition, 565 

discretionaf)- nature of, 222. 366 
injunction not possible if cqui«lent to, 
36S 

mutuahty, principle of. 567 


SPECIFIC PERFORMANCE—con/tnuea 
not always forced on mistaken party, 
222-224 

plaintiff must not be m breach of con¬ 
tract. 566 

STAKEHOLDER, 

money deposited with, under illegal 
contract, 330 

winner of wager barred from recovenag 
money from, 278 

STANDING OFFER, 

acceptance of tender amounting to. 38,39 
nature of, 38. 39 
revocation of, 38 

STATUTE. 

contracts prohibited by. See Illegal 
Contract 

protection of public, for, generally, 298, 
299 

revenue, failure to conform wTth pro¬ 
visions of, 29S 
terms implied by, 139 el seq 

STATUTE OF FRAUDS, 
classes of contract onginally affected by, 
r<57 

common Uw view of non-compliance 
with, 182-184 

defective drafting of. 167, 168 
equitable view of non-compliance with, 
X84 el seq. 

guarantee must be m \vTiting— 

"debt, default or miscamage", mean- 
mg, 170, 171 

document need not have been pre¬ 
pared as memorandum. 178. 179 
effect of s. 4. 170 

guarantee and indemnity distin¬ 
guished, 172, 173 
jomder of documents, 180-162 

eaiest be that nf 

third party, 17: 

note or memorandum, contents of. 178 
signature, 179. 180 
Statute not applicable— 

if third party eliminated. 171, 172 
m case of promise by del credere 
agent. 173. 174 

where guarantee for protection of 
property given by o^vne^. 174,175 
where guarantee part only of larger 
contract. 173 

where no third party debtor, 172 
statutory requirements, 177 et seq 
non-compliance with, 182-18S 
third party must continue to be Jiabie, 

*7* 

history and policy of, 16^169 

Law Revision Committee recommenda¬ 
tions. 169 

literal interpretation likely to defeat 
former aims of. tCS 

reasons for passing of, 166. 167 

tendency of judges to cvTide. 16S, 169 


[ ] 



Index. 


STOCKBROKER, 

gratuitous recommendation of, liability 
for loss, 74 
STOP LIST, 

placing name of trader on. not de¬ 
famatory, 300 
STRANGERS, 
attempts to— 

confer benefits upon, 404-416 
impose liabilities upon, 416 et seq 
“SUBJECT TO CONTRACT". 

eflect of words m sale of land, 33, 34, 51 
SUBSTANTIAL PERFORMANCE. 

doctrine of, 491, 492 
SUFFICIENCY. 

consideration, of, 66 et seq. 
SWEEPSTAKE. 

multipartite agreement to contribute to, 
272 

T 

TELEGRAM. 

offer by. as evidence of desire lor 
prompt reply, 40 
TELEX. 

offer and acceptance by, 41. 42 
TENDER. 

acceptance of. generally. 37--39 
classes of, 3S 
goods, of, effect, 493 
offer, as, 37 

payment, of, effect, 493 
performance, of— 

equivalent to actual performance. 

492. 493 

generally, 492-495 
standing offer, as, 38, 39 
valid, requisites of, 493. 494 
TERMS OF CONTRACT. See Express 
Terms; Implied Terms 
THIRD PARTY. 

acquiring right under contract, no 
rescission where, 261 
guarantee of liability of. J71, iqz 
injury to, by misrepresentation in 
contract, 261 

not protected by excluding or bmiting 
term. 117 

plaintiff bound b)’ existing contractual 
duty to, 90-93 

position of principal and agent with 
regard to, 434 et seq. 

THREATS, 

illegal, constitute duress, 262, 263 
TICKET, 

printed conditions attached to, ii*. 
”3. ”7. *25 

time, 

performance, for, 494, 495 

See also LturtATiox or Actions 
TITLE. 

goods, to, implied undcrtalcings, 140 


TORT, 

contract to commit, void, 314-316 
infant not liable for, where connected 
with contract, 382, 383 
TOTALISATOR, 

bet on, 13 not wagenng contract, 272 
TRADE NAME, 

condition of fitness not implied where 
article sold under, 143 
TRADE USAGE, 

admissibility of parol evidence to prove. 

103 

position of agent may be determined by, 

438 

TRUSTEE, 

agent as, entering into sealed contract, 
437 

U 

VBE^iRLVA FIDES. 
insurance contracts, 239-241 
party solely in possession of facts must 
show, 239 

UNDISCLOSED PRINCIPAL, 
doctnne of, 402 See also Asency 
UNDUE INFLUENCE, 
classes of contracts which may be 
rescinded for, 264 

confidential relationship existing be* 
tween parties, where, 264 et uq 
delay in claiming relief, effect of, 368 
equitable doctrine of, statement of, 263 
independent advice, importance of, 265 
must be proved as fact, 364 
no'special relationship between parties, 
position where, 364 

persons against whom contract voidable, 
268, 369 

presumption of— 

definite relations which raise, 266 
fiduciary relations which raise, 266 
generally, 265 
parent and child, 266. 267 
rebuttal, 265 

religious adviser and disciple, 267. 268 
UNENFORCEABLE CONTRACT, 
generally, 165 ei seq 
product of procedural rather than sub¬ 
stantive law. 165 
UNILATERAL CONTRACT, 
revocation of offer, whether possible 
alter performance begun, 4S-50 
waiver of communication m. 39. 40 
UNILATERAL DISCHARGE, 
contract of. 503-506 

UNILATERAL MISTAKE. See Mistake 
US^GE. 

admissibility of parol evidence to prove, 
103 


VARIATION. 

example of. 499. 500 
waiver and, supposed distinction be¬ 
tween. 501 

whether intended a question of fact. 499 
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VARIATION —continued 

written contract, of, by oral agreement. 
497. 498 

VICARIOUS PERFORMANCE. 

work, of, generally, 478 
VOID CONTRACT, 
apprenticeship deed, unreasonable and 
unenforceable, 37a 
cannot be ratified, 431 
common law, at, on grounds of public 
policy— 

contracts not void in toto, 355. 356 
courts, contract to prevent access to. 

334. 335 

infringement of public policy not 
necessarily bar to recovery, 356.357 
lawful promises may be severable and 
enforceable, 358-363 
legal consequences of, 355 el uq 
marriage brokage contract, recovery 
of money paid under, 357 
marriage, contracts prejudicial to 
status of, 335-338 

restraint of trade, contracts in, 338- 
355 

subsequent transactions not neces* 
sanly void, 357, 338 
infant, of, generally, 367 
Infants' Relief Act 1874, under 377-382 
infringement of public policy not neces¬ 
sarily bar to recover^', 356. 357 
lawful promises may be severable and 
enforceable, 358-363 
legal consequences of, 353 el seq 
not always void tn toto, 335. 356 
public policy, void in so far as contra¬ 
vening, 355. 356 

statute, contracts rendered void by. 270 
et seq 

subsequent transactions not necessarily 
void, 357. 358 
•'void", meaning, 313, 314 
wagering contracts See Wagering 
CONTRACr 

when not destitute of effect, 378 I 

VOIDABLE CONTRACT, I 

infant, of, 267, 373-377 , 

See also Infant 

W 

WAGERING CONTRACT, 
agency, types of, 280 
agent— 

effect of contract as between pnnapal 
and. 280-283 

instructed to effect wagering trans¬ 
action. 280. 281 

liable to pay winnings to principal. 282 
not liable for failure to exercise 
authontj. 282 

Tights of principal against, 281, 282 
bet placed on totalnator is not, 272- 
cheque for amount of, stopping of, 275 
definition, 271-274 
differences, contracts for, 274 

[«1 


WAGERING CONTRACT—con/.niied 
each party must stand to wm or lose, 
*71. 27* 

effect of, 274 et seq 
as between— 

lender and borrower, 284—287 
parties, 274 

principal and agent, 280-282 
where securities given, 282-284 
fresh contract not valid if disclosing 
intention to pay wager, 275-278 
gaming. 279 
judicial definition, 271 
lawful prizes recoverable by action, 278 
loan, gaming— 
abroad, for, 2S6 

on licensed premises, for, 284, 285 
loan— 

irrecoverable where lent for illegal 
gaming, 284 

I lawful gaming, for, 284, 2S5 

money put at free disposal of borrow er. 
286.287 

non-gammg wager, for purpose of, 287 
paid by lender to or for winner, 286 
may relate to past, present or future 
event, 271 

money cannot be recovered by action. 
*75 

payment constitutes waiver of privi¬ 
lege of right not to pay, 275 
proprietary interest in event, no wager 
where one party has, 27s, 273 
securities— 

given m respect of, 282-284 
non-gaming wagers, 283, 264 
wagers on games. 282, 283 
stake must be only interest which parties 
have in contract, 272 
stakeholder— 

stake deposited with, as agent, 280 
winner may not recover money 
deposited with, 278 
totalisator bet 13 not. 272 
two parties or groups only to wager, 27* 
unlawful games, 279 
void by statute, 274-279 
but not illegal, 275 
wager— 

essential features of, 272 
meaning, 271 

whether contract wager dependent upon 
substance. 273 
WAn^ER, 

binding upon party at whose instance 
granted. 501 

communication of acceptance, of. 39.4® 
contractual term, of, by one party at 
request of other, 500 
distinction between variation and. 

supposed distinction, 501 
doctrinal difficulties affecting, 500 
effect at common law, 500 
equiUblc doctrine, 502, 303 
generally binds party by w horn granted. 

50* 
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WAIVER —continued 

uncertainty of principle upon i\hich 
validity rests. 501 
V^'ARRANTY. 
breach of— 

charter of ship, 131 
does not discharge contract, 49a 
compulsory treatment of condition as, 

145. 146 

condition and— 

as contractual terms. 129 
dichotomy of. 131 et seq 
suggested means of diflerentiating 
terms, 133, 134 

freedom of goods from charge or en¬ 
cumbrance. as to, 140 
meaning, 130 

in contract for sale of goods. 119 
quiet possession of goods, as to. 140. 141 
seaworthiness, of. 138 
statutory definition, 130 


WRITING 
contract in— 

interpretation within jurisdiction of 
judge, 103 

may be varied by oral agreement, 
497. 498 

parol evidence— 

generally not admissible to contra¬ 
dict, 103 

limits of rule as to, 103,104 
partial discharge must be in writing, 
498 

partly oral, 104, 105 
rescission by parol, 499 
signature, effect of, 115, 116 
whether dissolution to be in wnting, 
498 

guarantee must be in See Statute of 
Frauds 

rectification of written agreement See 
Rectification 
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